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PREFACE. 


Singe  the  publication  of  the  last  edition  of  **  Summary 
Jurisdiction  Procedure,"  a  large  number  of  cases,  now 
recorded  in  these  pages,  have  been  decided  dealing  with 
the  Summary  Jurisdiction  of  Magistrates  and  the  pro* 
cedure  of  Courts  of  Summary  Jurisdiction.  Recent 
legislation  affecting  and  extending  the  powers  of  such 
courts  is  also  included  herein. 

The  Editor  has  endeavoured  to  embody  in  the  present 
edition  many  of  the  valuable  suggestions  he  has  received 
from  kindly  critics  of  previous  editions. 

Though  a  large  amount  of  fresh  material  has  been 
introduced,  by  judicious  compression  the  bulk  of  the 
book  has  been  reduced  without,  it  is  hoped,  its  utility 
being  in  any  degree  lessened. 

The  Editor  desires  to  express  his  acknowledgment  to 
the  Editors  of  the  various  legal  treatises  referred  to  in 
the  text,  and  to  Mr.  Warren,  of  the  Mansion  House 
Justice  Room,  for  his  careful  preparation  of  the  Index. 

C.  G.  D. 

Maksiok  House  Justicb  Boom, 

LOHDON, 

Deoember,  1906. 
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The  following  ia  a  list  of  the  more  usual  abbreviations  used  in  Law 
Reports  and  text-books  likely  to  be  referred   to   in   courts  of  Summary 


Jurisdiction : — 

A.G 

Attorney-General. 

A.  &  E. 

.     Adolphus  &  Ellis. 

Adm 

.     Admiralty. 

App.  Cas.     . 

.     Appeal  Cases  Law  Reports. 

B.  &A. 

.     Bamewall  &  Aldcrson. 

B.  &Ad.      . 

.     Baraewall  &  Adolphus. 

B.&C. 

.     Baraewall  &  Cresswell. 

B.&P. 

Boeanquet  &  Puller. 

B.&S. 

.     Best  &  Smith. 

Bam.  &  Aid. 

.     Barnewall  &  Alderson. 

Bam.  &  Adol.      . 

Baraewall  &  Adolphus. 

Bam.  &  Cress.     . 

.     Bamewall  &  Cresswell. 

BellC.C.     . 

.     Beirs  Crown  Cases. 

Bing.   . 

Bingham. 

Bla.Com.     . 

.     Blackstone's  Commentaries. 

Buls.    . 

.     Bulstrode. 

C.  A.    . 

.     Appeal  Court. 

Car.  &  K.  and  Car.  &  I 

\       .     See  C.  &  K.  and  C.  &  P. 

C.B.    . 

Common  Bench  Reports. 

C.  CO. 

Central  Criminal  Court. 

C.  C.  B. 

.     Crown  Cases  Reserved. 

Ch.      .        .        . 

Chancery. 

0.  L.  R.       . 

Common  Law  Reports. 

C.P.    . 

Common  Pleas. 

0.  &  E. 

.     Cababe  &  Ellis. 

C.  &  J. 

Crompton  &  Jervis. 

C.  &  K. 

,     Carrington  &  Rirwan. 

0.  &  M.        . 

Crompton  &  Meesom. 

CAP.         .        . 

Carrington  &  Payne. 

C.  &  R. 

.     (bckbum  &  Rowe. 

Car.  &  Kir.  . 

Carrington  &  Kirwan. 

Car.  &  M.     . 

Carrington  &  Marshman. 

Chit.  Con.    . 

.     Chitty  on  Contracts. 

Co.       .        .        . 

.     Coke*s  Reports. 

Com.  Cas.     . 

Commercial  Cases. 

Com.  Dig.    . 
Com.  L.  R.  . 

Comyn's  Digest. 

Common  Law  Reports. 

C.P.D. 

Law  Reports  Common  t'leas  Division 

Cox  C.  C.     . 

.     Cox*8  Criminal  Coses. 

Cromp. 
D.  &  P. 

Crompton  on  Courts. 

Dearsley  &  Pearce. 
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D.AL.        . 

.     Bowling  ft  Lowndes. 

DeuB.  G.  C. 

.     DeareWs  Crown  Cases. 

Detts-AR. 

.     Dearsley  ft  BeU. 

Dow.&L.    . 

Dowling  ft  Lowndes. 

DowL  (N.8.)  . 
£»t    .        .        . 

.     Dowling's  Practioe  Reports  (new  series). 

EartP.  C.    . 

.     East's  Pleas  of  the  Crown. 

£LftBL(orE.  ftB). 

.     Ellis  ft  Blaokbom. 

El.  B.  A  8.  . 

.     Ellis,  Best  ft  Smith. 

BL  B.  A  R  . 

Ellis,  Blackburn  ft  Ellis. 

EL  &  EL      . 

.     EUis  ft  Ellis. 

Eifth.  . 

Exchequer  Division. 

Ex.  Dif .       . 

.     Law  Reports  Exchequer  Division. 

F.AF. 

.     Foster  ft  Finlason. 

H.P.C.       . 

.     Hale,  Pleas  of  the  Crown. 

H.  ft  N.       . 

Hurlstone  ft  Norman. 

Ir.  L.  R.       . 

.     Irish  Law  Reports. 

J.ftJJ.       .        . 

.     Justice  ft  Justices. 

J.P.    . 

Justice  of  the  Peace.' 

Jar.     . 

.     Jurist  Reports. 

K.B.    . 

.     King's  Bench. 

K.  B.  D.      . 

.     King's  Bench  Division. 
.     Leigh  ft  Cave. 

L.  ft  C. 

L.J.    . 

.     Lord  Justice. 

L.J.    . 

Law  Journal  Reports. 

L.M.&P.   . 

.     Lowndes,  Maxwell  ft  PoUock. 

L.R.    . 

L.  R.  C.  C.  . 

.     Law  Reports  (the). 

L.T.    . 

!     Law  Times  Reports. 

Leach  . 

.     Leach's  Crown  Law. 

B«aii.&G.    . 

Manning  ft  Grainger. 
.     Manning  ft  Byland. 

M*n.&R.   . 

Mod.    . 

.     Modem  Reports,  K.B. 

M00.C.  C.    . 

.     Moody's  Crown  Cases. 

N.  S 

.     New  Series. 

NeT.&3iL    . 

.     Neville  ft  Manning. 

P.C 

Privy  Council. 

P.  D.    . 

.     Probate  Division. 

P.&D. 

.     Perry  ft  Davison. 

P«l.      .        .        . 

.     Palmer's  Reports. 

Q.B.    .        .        . 

Queen's  Bench. 

Q.  B.  D.       . 

Queen's  Bench  Division. 

B.8.C. 

.     Rules  of  the  Supreme  Court. 

Raym. .        .        .        . 

Lord  Raymond's  Reports. 

Rom.  0.      . 

.     Russell  on  Crimes. 

Rqm.  ft  M.  . 

.     Russell  ft  Mylne. 

ROBS,  ft  R.    . 

.     Russell  ft  Ryan. 

8.  C 

.     SameClase. 

Sieph.  Com. 
T.  L  R.       . 

Stephen's  Commentaries. 

.     Times  Law  Reports. 

T.  R.    . 

W.  N.  . 

.     Term  Reports  (Dumford  &  East). 
.     Weekly  Notes. 

W.  R.  . 

.     Weekly  Reporter. 
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CORRIGENDUM. 

Pago  2,  line  9, /or  "dispose"  read  "depose." 


ADDENDUM. 

Page  156.  W^here  there  are  insufficient  goods  for  distresa 
to  evidence  of  insufficioncy  uf  goods,  see  B.  r.  Mortimer,  7U 
J.P.  542. 

Page  294.  Under  the  Marriage  with  Foreigners  Act,  ltK)(> 
(6  Edw.  7,  c.  40, 8. 1  (2)),  an  offender  may  be  tried  in  any  county 
or  place  in  the  United  Kingdom  in  which  he  may  be. 


S..1.A. 


To  Jace  page  1  ] 
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THE 

SUMMARY  JURISDICTION  ACT,  1848. 


(11  &  12  Vict.  c.  43.) 

An  Act  to  facilitate  the  Performance  of  the  Duties  of 
Justices  of  the  Peace  out  of  Sessions^  witJun  England 
and  WaleSj  with  respect  to  summary  convictions  and 
orders.  [14th  August,  184«.] 

1.  Wliere  information  laid  tJiat  an  offence  punishable  on 
summary  conviction  lias  been  committed^  etc. — Summons.^ 
In  all  cases  where  an  information  shall  be  laid  before  one 
or  more  of  her  Majesty's  justices  of  the  peace  for  any 
county,  riding,  division,  liberty,  city,  borough,  or  place, 
within  England  or  Wales,  that  any  person  has  committed 
or  is  suspected  to  have  committed  any  oflBence  or  act 
within  the  jurisdiction  of  such  justice  or  justices  for  which 
he  is  liable  by  law,  upon  a  summary  conviction  for  the 
same  before  a  justice  or  justices  of  the  peace,  to  be 
imprisoned  or  fined,  or  otherwise  punished,  and  also  in  all 
cases  where  a  complaint  shall  be  made  to  any  such  justice 
or  justices  upon  which  he  or  they  have  or  shall  have 
authority  by  law  to  make  any  order  for  the  payment  of 
money  or  otherwise,  then  and  in  every  such  case  it  shall 
be  lawful  for  such  justice  or  justices  of  the  peace  to  issue 
his  or  their  summons  [2]  directed  to  such  person,  stating 
shortly  the  matter  of  such  information  or  complaint,  and 
requiring  him  to  appear  at  a  certain  time  and  place  before 
the  same  justice  or  justices,  or  before  such  other  justice  or 
justices  of  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place  as  shall  then  be  there,  to  answer  to  the 
said  information  or  complaint,  and  to  be  further  dealt 
with  according  to  law  ;  and  every  such  summons  shall  be 
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SuBiMARY  Jurisdiction  Act,  1848. 

S^ct,  L  served  by  a  constable  or  other  peace  oflBcer,  or  other 
person  to  whom  the  same  shall  be  delivered,  upon  the 
person  to  whom  it  is  so  directed,  by  delivering  the  same 
to  the  party  personally,  or  by  leaving  the  same  with  some 
person  for  nim  at  his  last  or  most  usual  place  of  abode  ; 
and  the  constable,  peace  officer,  or  person  who  shall  serve 
the  same  in  manner  aforesaid  shall  attend  at  the  time  and 
place  and  before  the  justices  in  the  said  summons  men- 
tioned, to  dispose,  if  necessary,  to  the  service  of  the  said 
summons :  Provided  always,  that  nothing  herein  men- 
tioned shall  oblige  any  justice  or  justices  of  the  peace  to 
issue  any  such  summons  in  any  case  where  the  application 
for  any  order  of  justices  is  by  law  to  be  made  ex  parte  : 
Provided  also,  that  no  objection  shall  be  taken  or  allowed 
to  any  information,  complaint,  or  summons,  for  any  alleged 
defect  therein  in  substance  or  in  form,  or  for  any  variance 
between  such  information,  complaint,  or  summons,  and 
the  evidence  adduced  on  the  part  of  the  informant  or 
complainant  at  the  hearing  of  such  information  or  com- 
plaint, as  hereinafter  mentioned  :  but  if  any  such  variance 
shall  appear  to  the  justice  or  justices  present  and  acting  at 
such  hearing  to  be  such  that  the  party  so  summoned  and 
appearing  has  been  thereby  deceived  or  misled,  it  shall  be 
lawful  for  such  justice  or  justices,  upon  such  terms  as  he 
or  they  shall  think  fit,  to  adjourn  the  hearing  of  the  case 
to  some  future  day. 

This  Act,  the  Indictable  Offences  Act,  1848  (11  &  12  Vict, 
c.  ^2),po8iy  and  the  Justices  Protection  Act,  1848  (11  &  12  Vict, 
c.  44),  post,  were  originally  known  as  "  Jervis'  Acts." 

By  52  &  63  Vict.  c.  63,  s.  13  (7),  post,  the  expression  "  The 
Summary  Jurisdiction  (England)  Acts,"  and  the  expression  ^*  The 
Summary  Jurisdiction  (English)  Acts,"  shall  respectively  mean 
the  Summary  Jurisdiction  Act,  1848,  and  the  Summary  Jurisdic- 
tion Act,  1879,  and  any  Act,  past  or  future,  amending  those  Acts 
or  either  of  them. 

Jurisdiction. — As  to  the  local  jurisdiction  of  courts  of  summary 
jurisdiction,  see  section  46  of  the  S.  J.  Act,  1879,  post.  As  to 
jurisdiction  of  justices  generally,  see  note  to  s.  6,  post,  p.  32. 

No  new  offence  is  cognizable  in  a  summary  manner  unless 
expressly  made  so  by  Act  of  Parliament.  See,  however,  CulUrt  v. 
TnmUe,  L.  R.  7  Q.  B.  416,  post,  p.  32,  and  the  examination  and 
punishment  of  offenders  by  justices  of  the  peace  in  a  summary 
manner  is  entirely  founded  on  special  authority  given  and  regulated 
by  statute.     With  regard  to  the  power  to  convict   without   an 
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11  &  12  ViOT.  a  43,  s.  1. 

information  having  be^n  laid  or  summons  issued,  see  Blake  v.      Sect.  L 

Beech  (1876),  1  Ex.  D.  320 ;  40  J.  P.  326  ;  45  L.  J.  M.  C.  Ill  ;         

34  L.  T.  (N.S.)  764.  In  that  case  a  conviction  under  the  Gaming  Notb. 
Act,  1845  (8  &  9  Vict.  c.  109),  s.  3,  and  the  Betting  Act,  1853 
(16  &  17  Vict.  c.  119),  88, 3,  11,  was  quashed  by  Cleasby,  B.,  and 
Grove,  J.,  Field,  J.,  dissentient.  And  see  R.  v.  Hughes,  post, 
p.  74.  And  in  case  of  a  child  or  young  person,  see  notes  to  S.  J. 
Act,  1879,88.  10,  U,po8L 

Procedure  before  Justices. — In  R.  v.  D'Eyncourt,  L.  B. 
21  Q.  B.  D.  109  ;  52  J.  P.  628  ;  57  L.  J.  M.  C.  64,  Field,  J., 
said  :  '*  Upon  the  authority  of  Turner  v.  PostnuMter 'General ^  and 
Blake  v.  Beech,  there  is  no  doubt  that  charges  may  be  preferred  at 
the  hearing  although  not  included  in  any  warrant  or  in  any  charge 
before  a  police  court.'' 

The  distinction  between  an  *^  infonnation  '*  and  a  "  complaint  ** 
should  always  be  kept  in  mind.  An  information  is  laid  against  a 
person  charged  with  the  commission  of,  or  who  is  suspected  to 
have  committed,  an  offence  for  which  he  is  liable  by  law,  upon  a 
Bommary  conviction,  to  be  imprisoned  or  fined,  or  otherwise 
punished.  A  complaint  against  a  person  is  mcuie  when  that  person 
b  liable  by  law  to  have  an  order  made  upon  him  by  justices  for 
the  payment  of  money,  or  to  do  some  act  which  he  has  refused  or 
neglected  to  do  contrary  to  law. 

The  first  step  in  summary  proceedings  before  justices  is  laying 
the  information  or  making  the  complaint ;  and  the  next  the 
issuing  of  process,  in  order  to  secure  the  defendant's  appearance. 
This  process  is  of  two  kinds  :  a  summons  or  a  warrant.  On  the 
appearance  of  the  defendant  to  a  summons  at  the  time  and  place 
therein  mentioned,  the  matter  is  heard  by  the  justices  present  in 
conformity  with  procedure  provided  by  subsequent  sections  of  this 
Act.  But  if  the  defendant  does  not  appear  personally  or  by  his 
attorney  or  counsel  the  case  may  be  heard  ex  parte  in  his  absence, 
on  the  proof  of  the  sunmions  having  been  served  in  the  manner 
provided  by  this  section,  and  that  sufficient  time  has  been  allowed 
the  defendant  to  appear  before  the  justices,  or  on  the  non-appear- 
ance of  the  defendant  the  justices  may  adopt  the  alternative 
procedure  under  s.  2  of  this  Act. 

A  complaint  need  not  be  in  writing  (s.  8).  In  adjudicating 
upon  an  information  the  defendant  is  either  convicted  or  acquitted. 
In  the  former  case  the  Forms  [11  and  12]  (see  s.  14,  post)  are 
made  use  of,  and  in  them  the  penalty  or  punishment  determined 
npon  is  awarded  ;  in  the  latter  an  order  of  dismissal  in  made  in 
the  Form  [21]  (see.  s.  14).  But  in  adjudicating  upon  a  complaint 
an  order  is  made  for  the  payment  of  money,  Form  [18],  or  for  the 
matter  complained  of  to  be  done  Form  [19],  or  the  complaint  is 
dismissed  as  in  Form  [21].  The  method  of  enforcing  an  order 
or  conviction  is  the  same — by  warrant  of  distress  or  conmiitment 
to  prison. 
As  with  the  judgments  of  other  courts,  so  in  proceedings  before 

justices,  a  final  judgment  made  by  a  court  of  summary  jurisdiction 
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Summary  Jubisdictlon  Act,  1848. 

Sect.  1.  directly  upon  the  point  in  issue  is  conclusive  between  the  same 
—  parties  upon  the  same  matter  in  issue  before  another  court  of  con- 
NoT».  current  jurisdiction.  When,  therefore,  a  servant  in  husbandry 
who  had  been  discharged  by  her  master  before  the  proper  time, 
sued  him  in  the  oounty  court  for  wrongfully  discharging  her  with- 
out reasonable  cause,  whereupon  judgment  was  given  for  the 
defendant  ;  and  she  afterwards,  at  the  expiration  of  her  quarter, 
took  out  a  summons  before  justices  under  the  repealed  statute 
4  Geo.  4,  c.  34,  s.  5,  to  recover  her  quarter's  wages,  the  same  ques- 
tion arising  upon  a  case  stated  under  20  &  21  Vict.  c.  43,  it  was 
held  that  the  decision  of  the  county  court  was  a  bar  to  such 
proceeding  (Routledge  v.  Hislop,  24  J.  P.  148  ;  2  L.  T.  (n.s)  53  ; 
6  Jur.  (N.8.)  398  ;  29  L.  J.  M.  C.  90  ;  2  E.  &  E.  549).  The  rule 
of  law  as  stated  by  De  Grev,  C.J.,  in  delivering  the  opinion  of 
the  judges  of  the  House  of  Lords  in  the  Duchess  of  Kingston  s 
Case  (2  Smith  L.  C.  593,  4th  ed.,  and  784,  8th  ed.),  is  that  ''  the 
judgment  of  a  court  of  concurrent  jurisdiction  directly  upon  the 
point  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the 
same  parties  upon  the  same  matter  directly  in  question  in  another 
court.*'  See  also  on  the  same  subject  the  judgment  of  Lord 
Selborne,  L.C,  in  R.  v.  Huichins,  5  Q.  B.  D.  353  ;  6  Q.  B.  D. 
300  ;  44  L.  T.  (n.s.)  368  ;  49  L.  J.  M.  C.  64  ;  50  L.  J.  M.  C.  35  ; 
and  R.  v.  Brackenridge,  48  J.  P.  293. 

"Bes  judicata"  and  Estoppel. — As  regards  the  doctrine  of  res 
judicata,  see  Leith  Harbour  atid  Docks  Commissioners  v.  Inspector  of 
the  Poor,  1  L.  R.  Scotch  Appeals,  17  ;  Jetikins,  app.,  Robertson, 
resp.,  2  L.  R.  Scotch  Appeals,  117,  and  Bollard  v.  Spring,  51  J.  P. 
501,  and  note  to  s.  l^,posL 

See  on  the  subject  of  res  judicata  generally,  Everset  and  Strode 
on  Estoppel,  Chap.  III.,  and  50  J.  P.  N.  177, 

Issue  of  Smnmoiis. — A  summons  may  be  issued  by  one  justice 
on  information  or  complaint  made  before  him  of  matter  arising 
within  his  own  jurisdiction,  even  though  the  hearing  is  by  law 
required  to  take  place  before  two  or  more  justices  (see  s.  29,  post). 
It  has  been  held  that  an  information  for  using  a  place  for  betting 
contrary  to  the  Betting  Act,  1853  (16  &  17  Vict.c.  119),  s.  3,  need 
not  be  laid  before  two  justices  (Lee  v.  Gold,  44  J.  P.  395).  This 
statute  does  expressly  require  an  information  to  be  in  writing,  but 
for  the  protection  of  the  justice  issuing  the  sunmions  it  would 
seem  advisable  that  the  information  should  be  in  writing,  and  this 
is  warranted  by  the  fact  that  a  form  of  information  is  given  in  the 
S.  J.  Rules  of  1886,  Form  [I],  post. 

In  R.  V.  Millard,  6  Cox,  150 ;  Dears.  166  ;  22  L.  J.  M.  C.  108, 
Parke,  B.,  said  :  **  A  magistrate  cannot  proceed  without  an 
information  laid  before  him,  but  the  rule  of  law  is,  that  unless  a 
statute  expressly  requires  it,  the  information  need  not  be  on  oath 
nor  even  in  writing."  The  practice  at  several  important  police 
courts,  however,  is  to  require  a  written  information  of  all  offences 
punishable  on  sumnuiry  conviction,  following  the  forms  now  given 
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.      11.  &  12  ViOT.  0.  43,  8.  1. 

in  the  Consolidated  Bales,  1886.    See  also  R.  v.  Comb€j  32  L.  J.      Sect.  1. 

M.  C.  67  ;  11  W.  R.  441  ;  R.  v.  Rawlim,  8  C.  &  P.  441.  

Not*. 

Service  of  Summoiis. — The  constable  should  always  attend  at 
the  time  appointed  for  the  hearing  to  prove  service  (if  necessary), 
in  compliance  with  the  requirements  of  this  section. 

What  SaAdent  Service. — It  has  been  held  sufficient  service 
upon  the  defendant  for  the  constable  to  leave  a  copy  of  the 
summons  with  a  woman  living  in  the  defendant's  house,  and 
believed  by  him  to  be  the  defendant's  menial  servant,  the  original 
of  the  summons  being  at  the  same  time  shown  to  her  (R,  v. 
Chandler,  14  East,  267).  See  also  Ex  parte  Lowe,  2  N.  Sess. 
Cases,  331. 

As  to  proof  of  service  by  declaration^  see  s.  41  of  the  S.  J.  Act, 
1879,  post. 

If  a  summons  be  served  on  a  defendant  by  leaving  it  with  some 
person  for  him  at  his  last  or  most  usual  place  of  abode,  the  nature 
of  the  summons  must  be  explained  to  the  person  with  whom  it  is 
left ;  and  where  the  defendant  was  at  sea  pursuing  his  occupation 
as  a  fisherman  from  March  9th  to  13th,  and  it  was  proved  that  a 
summons  had  been  left  at  his  mother's  house  on  the  10th,  but  he 
did  not  know  of  it  until  after  he  was  convicted  on  the  12th,  it  was 
held  that  the  justices  had  acted  without  jurisdiction,  and  a  rule 
for  a  certiorari  to  bring  up  and  quash  the  conviction  was  made 
absolute  (Re  William  Smith,  L.  R.  10  Q.  B.  608  ;  39  J.  P.  613  ; 
32  L.  T.  (N.8.)  394  ;  23  W.  R.  623).  See  also  Smith  v.  Ewen, 
39  J.  P.  724,  and  R,  v.  Hall,  6  D.  &  R.  84. 

"  Last "  Place  of  Abode. — In  Ex  parte  Rice  Jones,  1  Lowndes, 
Maxwell  and  Pollock,  357,  and  19  L.  J.  M.  C.  161,  the  jurisdiction 
of  petty  sessions  to  make  an  affiliation  order  under  the  Poor  Law 
Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  3  (repealed,  but 
substituted  provisions  made  by  36  &  36  Vict.  c.  66),  where  the 
putative  father  did  not  appear,  only  attaches  "  on  proof  that  the 
summons  was  duly  served  on  such  person,  or  left  at  his  last  place 
of  abode,"  Coleridge,  J.,  saying  that  **  the  word  last  means  the 
then  present  place  of  abode  if  he  have  any,  and  the  last  which  he 
had  if  he  has  ceased  to  have  any;  although  the  justices  have 
jurisdiction  to  make  an  order  on  proof  that  the  summons  has 
been  duly  served,  yet  if  it  can  afterwards  be  shown  to  this  court 
that  in  point  of  fact  the  summons  was  not  duly  served,  this 
court  will  grant  a  certiorari  to  bring  up  an  order  so  that  it  may  be 
quashed." 

In  R.  V.  Farmer  and  Others,  JJ.  of  Salford,  [1892]  1  Q.B.  637  ; 
56  J.  P.  341  ;  17  Cox,  413  }  61  L.  J.  M.  C.  66,  a  case  arising 
under  the  Bastardy  Laws  Amendment  Act,  1872  (36  &  36  Vict, 
c.  65),  it  was  held  that  a  sunmions  left  at  the  last  place  of  abode 
in  England  of  a  defendant,  who  at  the  time  had  left  England 
and  hfd  a  place  of  abode  abroad,  was  not  duly  served  imder  this 
section. 
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Seet.  1.  Where  a  SummonB  can  be  Senred— Service  in  Scotland— 
—         44  ft  45  Vict.  C  24. — A  Rummons  issued  by  a  magistrate  in  his 

Note.  own  jurisdiction  may  be  served  anywhere  outside  that  justice's 
jurisdiction  in  any  other  jurisdiction  in  England.  As  to  service  of 
a  summons  issued  in  England  on  a  defendant  in  Scotland,  see  S.  J. 
(Process)  Act,  1881  (44  &  46  Vict.  c.  24),  past,  s.  6  of  which  Act 
provides  that  a  court  of  summary  jurisdiction  in  England  may 
adjudge  a  person  within  the  jurisdiction  of  the  court  to  pay  for 
the  maintenance  of  a  bastard  child  notwithstanding  that  such 
person  ordinarily  resides,  or  the  child  has  been  born,  or  the  mother 
ordinarily  resides,  where  the  court  is  English  in  Scotland  .  .  . 
in  like  manner  as  the  court  has  jurisdiction  in  any  other  case.  It 
was  held  in  R.  v.  Thompson,  12  Q.  B.  D.  261  ;  48  J.  P.  324  ; 
53  L.  J.  M.  C.  66  ;  60  L.  T.  187  ;  32  W.  R.  398  ;  and  affirmed  in 
10  App.  Cas.  45  ;  49  J.  P.  276  ;  54  L.  J.  M.  C.  57  ;  52  L.  T.  1  ; 
33  W.  R.  526  (sub  nom,  Berkeley  v.  Thompson),  that  the  S.  J. 
(Process)  Act,  1881,  does  not  enable  a  bastardy  summons  to  be 
issued  by  justices  in  England  and  served  in  Scotland  upon  the 
putative  father  domiciled  and  resident  in  Scotland  ;  and  if  a  sum- 
mons is  so  served,  and  the  putative  father  does  not  appear  before 
the  justices,  they  have  no  jurisdiction  to  make  an  order  against 
him. 

Statutory  Service. — As  to  the  service  of  process  on  friendly 
societies,  see  s.  94  of  59  &  60  Vict.  c.  25  (The  Friendly  Societies 
Act,  1896).  As  to  the  service  under  the  Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76),  s.  6,  see  R.  v.  Mead,  58  J.  P.  448  ; 
10  T.  L.  R.  413. 

The  following  are  other  instances  where  a  particular  mode  of 
service  of  process  is  provided  : 

Service  of  summons  for  non-payment  of  poor  rate.  12  &  13  Vict, 
c.  14,  s.  6  (The  Distress  for  Rates  Act,  1849)  ;  and  31  &  32  Vict. 
c.  122,  s.  39. 

In  bastardy  cases.  35  &  36  Vict.  c.  65,  s.  4,  and  see  R,  v.  De 
Winton,  53  J.  P.  292  ;  59  L.  T.  382  ;  and  R.  v.  Webb  and  Others, 
60  J.  P.  280  ;  12  T.  L.  R.  293  ;  63  L.  J.  M.  C.  128  ;  65  L.  J. 
M.  C.  98. 

Employers  and  Workmen  Act,  1876  (38  &  39  Vict.  c.  90).  Rule  II. 
of  1886,  post. 

Army  Act  (44  &  45  Vict.  c.  58),  s.  146. 

Sah  of  Food  and  Drugs  Acts,  1875  to  1899  (38  &  39  Vict.  c.  63, 
s.  10  ;  42  &  43  Vict.  c.  30  ;  50  &  51  Vict.  c.  29,  and  62  &  63  Vict, 
c.  51).  As  to  service  under  s.  19  of  the  last  Act,  see  McQueen  v. 
Ja4;kson,  [1903]  2  K.  B.  163  ;  67  J.  P.  353  ;  72  L.  J.  K.  B.  606, 
where  it  was  held  there  must  be  fourteen  clear  days  between  the 
day  on  which  a  sunmions  is  served  and  the  day  on  which  it  is 
returnable. 

As  to  service  under  the  London  Building  Act  (67  &  58  Vict, 
c.  ccxiii.),  see  R.  v.  Mead,  [1898]  1  Q.  B.  110;  61  J.  P.  759; 
66  L.  J.  Q.  B.  874  ;  14  T.  L.  R.  14. 
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11  &  12  Vict.  c.  43,  s*  1. 

On  Joint  Stock  OomiMUiies. — With  regard  to  the  service  of  a  Soct.  h 
sammons  on  a  joint  stock  company,  the  Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  62,  provides  that  any  summons,  notice,  Notb. 
order  or  other  document  required  to  be  served  upon  the  company 
may  be  served  by  leaving  the  same  or  sending  it  through  the  post 
in  a  prepaid  letter,  addressed  to  the  company  at  their  registered 
office.  See  Pearksj  Gunston  and  Tee,  Limited  y ,  Richardson^  [1902] 
1  K.  B.  91  ;  66  J.  P.  119  ;  71  L.  J.  K.  B.  18  ;  18  T.  L.  R.  78  ; 
20  Cox,  96. 

By  8.  63  of  the  same  Act,  any  document  to  be  served  by  post 
on  the  company  shall  be  posted  in  such  time  as  to  admit  of  its 
being  delivered  in  the  due  course  of  delivery  within  the  period  (if 
any)  prescribed  for  the  service  thereof  ;  and  in  proving  service  of 
such  document  it  shall  be  sufficient  to  prove  that  such  document 
was  properly  directed,  and  that  it  was  put  as  a  prepaid  letter  into 
the  post  office.  By  s.  65  recovery  of  penalties  under  the  Act  may 
be  enforced  in  manner  provided  by  11  &  12  Vict.  c.  43. 

By  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  16),  8. 135,  and  by  the  Railways  Clauses  Consolidation  Act,  1845 
(3  &  9  Vict.  c.  20),  s.  138,  any  summons  or  notice  requiring  to  be 
served  upon  the  company  may  be  served  by  the  same  being  left  at, 
or  transmitted  through  the  post  directed  to  the  principal  office  of 
the  company,  or  one  of  the  principal  offices,  where  there  shall  be 
more  than  one,  or  being  given  personally  to  the  secretary,  or  in 
case  there  be  no  secretary,  then  by  being  given  to  any  one  director 
of  the  company.  As  to  the  meaning  of  the  "  principal  office  *' 
of  a  railway  company  under  the  last«mentioned  enactment,  see 
Garton  v.  Great  Western  Rail  Co.,  E.  B.  &  E.  837,  846. 

For  service  of  summons  and  other  documents  under  the  Factory 
Acts,  see  1  Edw.  7,  c.  22,  s.  148. 

Service  by  PoBt. — As  to  meaning  of  service  by  post,  see  52  & 
53  Vict.  c.  63,  8.  26,  post. 

Service  under  S.  J.  Act,  1848,  Sufficient.— An  opinion  is 
expressed  in  16  J.  P.  445,  that  justices  may  proceed  ex  parte 
upon  proof  of  service  in  the  mode  pointed  out  in  this  section. 
The  section  applies  in  all  cases  where  an  information  is  laid  or 
complaint  made  that  any  person  has  committed  any  offence  or  act 
within  such  justices'  jurisdiction,  irrespective  of  whether  any 
special  provision  is  made  as  to  a  particular  mode  of  service  of .  the 
summons  in  the  Act  under  the  provisions  of  which  such  informa- 
tion has  been  laid. 

Pzoceedings  "ex  jMurte."— If  the  defendant  appears  and  makes 
defence  to  the  summons  all  defects  therein  (except  such  as  in  the 
opinion  of  the  justices  who  hear  the  case  are  misleading  or  decep- 
tive) are  cured.  See  s.  9  and  the  case  of  Bessell  v.  Wilson,  17  J.  P. 
567  ;  22  L.  J.  M.  C.  94  ;  17.  Jur.  664  ;  1  E.  &  B.  489,  where  a 
conviction  under  the  repealed  statute,  6  &  7  Vict.  c.  65,  awarded  a 
penalty,  and  defendant,  making  default  in  payment  thereof,  and 
being  summoned  to  show  cause  why  he  should  not  be  committed, 
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Sect.  1.      appeared  by  his  counsel  and  attorney,  but  the  sitting  magistrate 
"   '  refused  to  hear  the  case  in  his  absence,  and  granted  a  warrant  for 

NoTB.  his  apprehension  in  order  to  answer  the  matter.  He  was  appre- 
hended and  imprisoned,  and  it  was  held  (the  conviction  being 
quashed)  that  the  magistrate  was  liable  for  an  action  of  trespass, 
as  the  warrant  was  illegally  issued,  and  the  appearance  of  his 
counsel  and  attorney  were  equivalent  to  the  defendant's  own 
appearance. 

No  order  of  magistrates  can  be  made  in  the  absence  of  the 
person  to  be  affected  by  it,  except  under  the  provisions  of  s.  2, 
post;  but  before  it  is  made  a  summons  should  be  issued.  Lord 
Denman  saying :  "  This  principle  has  been  adopted  in  other 
cases ;  and  I  think  a  summons  was  necessary  though  it  may  not 
be  in  terms  required  by  the  particular  Act  of  Parliament  on  which 
the  order  is  founded  "  (R.  v.  Totnes,  9  J.  P.  584  ;  14  L.  J.  M.  C.  148). 

In  Painter  v.  Liverpool  Gas  Co.,  3  A.  &  E.  433,  it  was  held  that 
a  warrant  of  distress  issued  by  a  justice  without  previously 
summoning  and  hearing  the  party  to  be  distrained  upon  is  illegal, 
though  a  summons  and  hearing  be  not  required  by  the  terms  of 
the  Act  under  which  the  proceeding  is  taken  ;  for  a  magistrate 
who  grants  a  warrant  in  the  nature  of  execution  is  bound  first  to 
summon  and  hear  the  parties,  unless  the  statute  under  which  he 
acts  clearly  renders  the  discharge  of  that  function  ministerial  only, 
or  in  some  other  manner  dispenses  with  the  summons  and  hearing. 

As  to  car  parte  proceedings  (as  in  R.  v.  Staffordshire  JJ.j 
5  N.  &  M.  94  ;  3  A.  &  E.  425,  referred  to,  2>osiy  p.  20)  judg- 
ment of  FoRTESCUE,  J.,  in  R.  v.  Clumcellor,  Masters^  and  Scholars 
of  Cambridge  University,  1  Str.  557,  at  p.  567  (which  was  cited 
with  approval  by  Byles,  J.,  in  Cooper  v.  Wandsworth  Board  of 
Works,  14  C.  B.  (n.s.)  194),  may  be  referred  to  :  "  The  laws  of  God 
and  man  both  give  a  party  an  opportunity  to  make  his  defence,  if 
he  has  any.  I  remember  to  have  heanl  it  observed  by  a  very 
learned  man  on  one  occasion  that  even  God  himself  did  not  pass 
sentence  upon  Adam  before  he  was  called  upon  to  make  his 
defence."  See  Lord  Den  man's  observations  in  R.  v.  Smith, 
9  J.  P.  7,  as  to  calling  upon  defendant  for  a  defence. 

Under  s.  2,  post,  it  will  be  seen  that  if  the  defendant  do  not 
appear  to  the  summons  at  the  time  and  place  therein  mentioned, 
and  if  it  be  proved  that  such  summons  was  "duly  served**  a 
"  reasonable  time "  before  such  appointed  time  for  hearing,  they 
may  proceed  to  hear  the  evidence  in  support  of  such  information 
or  complaint  ex  parte,  in  the  absence  of  the  defendant.  As  to  the 
meaning  of  "reasonable  time,"  see  the  notes  to  s.  2,  post,  and 
cases  there  cited. 

GonTiction  on  View. — Power  to  justices  to  convict  "  on  view  " 
is  given  by  8  Hen.  6,  c.  9,  which  relates  to  forcible  detainer  ;  by 
5  Geo.  4,  c.  83,  s.  3  (The  Vagrancy  Act,  1824),  for  certain  offences 
thereunder  ;  by  5  &  6  Will.  4,  c.  50,  s.  78  (The  Highway  Act*,  1835), 
for  certain  offences  thereunder  ;  and  under  26  &  27  Vict.  c.  93,  s.  3 
(The  Waterworks  Clauses  Act,  1863),  justices  "  on  their  own  view  " 
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may  proceed  to  make  orders  under  that  statute  as  if  a  complaint      Sect.  L 

had  been  made  to  them  thereunder.     *'  Conviction  on  view "  is         i 

nowadays  practically  non-existent.  For  old  cases  on  the  point,  ^ote. 
see  Jones  v.  Owen,  2  D.  &  R.  600  ;  E,  v.  Jones,  12  A.  &  E.  684  ; 
NhcoH  V.  Naimey,  1  Q.  B.  747.  In  a  civil  case,  London  General 
Omnibus  Co.,  Limited  v.  Lovell,  17  T.  L.  R.  61,  it  was  held  that  in 
the  absence  of  evidence  that  the  defendant's  omnibus  was  calcu- 
lated to  deceive  the  action  could  not  be  maintained  upon  the  mere 
inspection  of  the  omnibuses  by  the  judge. 

"£z  iMurte  "  Proceedings  without  Previous  Summoiis.— A 

justice  may,  under  the  powers  conferred  on  him  by  ss.  116,  117  of 
the  Public  Health  Act,  1875  (38  &  3^  Vict.  c.  65),  condemn  meat 
exposed  for  sale  which  is,  in  his  opinion,  unfit  for  human  food 
without  issuing  any  summons  or  notice  to  the  owner  of  the  meat 
of  his  intention  to  do  so  ;  and  so  where  an  inspector  of  nuisances 
acting  under  those  sections  seized  meat  in  his  opinion  unfit  for 
human  food,  and  took  it  before  a  justice,  who  ordered  its  destruc- 
tion, and  the  owner  of  the  meat  having  been  subsequently  sum- 
moned for  exposing  such  meat,  and  being  convicted  of  such  offence, 
the  conviction  was  held  good,  although  no  summons  or  notice  was 
issued  to  him  by  the  justice  previous  to  the  destruction  of  the 
meat  (White  v.  Redfem,  5  Q.  B.  D.  15  ;  44  J.  P.  87  ;  49  L.  J. 
M.  C.  19  ;  41  L.  T.  524  ;  28  W.  R.  168).  The  above  sections  are 
DOW  extended  by  53  &  54  Vict.  c.  59. 
This  decision  seems  at  first  sight  to  overrule  Gill  v.  Bright, 

41  L.  J.  M.  C.  22  ;  25  L.  T.  591  ;  20  W.  R.  248,  where  it  was  held 
that  liquors  kept  for  unlawful  sale  under  33  &  34  Vict.  c.  29,  s.  1& 
(now  repealed),  and  which  were  seized,  cannot  be  ordered  by 
justices  to  be  sold  without  first  giving  the  person  on  whose 
premises  they  were  seized  an  opportunity  of  showing  cause  why 
such  sale  should  not  take  place,  and  that  the  seizure  was  wrong. 
See  also  R.  v.  Cheshire  Lines,  L.  R.  8  Q.  B.  344  ;  37  J.  P.  373  ; 

42  L.  J.  M.  C.  100,  But  the  distinction  between  the  two  cases  is 
shown  by  the  following  extract  from  the  judgment  of  Field,  J., 
in  White  v.  Bed/em  (in  which  case  Gill  v.  Bright  was  cited),  at 
p.  18  of  L.  R.  5  Q.  B.  D. :  "  It  is  contended  that^the  inspector  is 
bound  to  give  such  notice,  by  which,  I  suppose,  is  meant  that  he 
must  take  out  a  summons,  as  is  usual  in  proceedings  before  justices. 
Ordinarily  such  proceeding  would  be  necessary.  The  legislature 
generally  cannot  be  considered  to  have  intended  that  a  man's 
property  is  to  be  destroyed  without  giving  him  an  opportunity  of 
being  heard ;  but  here  the  paramount  object  would  appear  to 
be  the  speedy  destruction  of  a  noisome  and  unwholesome  thing. 
There  is  nothing  in  the  words  of  s.  117  to  lead  one  to  the  conclu- 
sion that  the  justice  is  to  hear  any  one.  The  primary  object  is  the 
prevention  of  an  evil  which  in  the  nature  of  things  presses  for  an 
immediate  remedy.  The  Act  goes  on  to  provide  that  the  person 
to  whom  the  noisome  thing  belonged  may  be  punished.  It  is  con- 
ceded that  in  the  case  of  a  proceeding  against  the  person  a 
summons  must  be  taken  out  in  the  ordinary  way.''    See  also  Lord 
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Sect.  1.      Kenyon's,  C.J.,  judgment  in  R.  v.  Benn,  6  T.  B.  198.     It  was 

held  that  the  case  of  While  v.  Red/em  covered  a  case  under  the 

Note.  public  Health  (London)  Act,  1891  (54  &  66  Vict.  c.  76).  See 
Thomas  v.  Van  Os,  [1900]  2  Q.  B.  448  ;  64  J.  P.  682  ;  69  L.  J. 
Q.  B.  665  ;  82  L.  T.  845  ;  16  T.  L.  R.  388. 

A  court  of  summary  jurisdiction  has  no  power  under  s.  2  of  the 
Musical  (Summary  Proceedings)  Copyright  Act,  1902  (2  Edw.  7, 
c.  15),  to  make  an  order  for  the  destruction  of  pirated  copies  of 
music  which  have  been  seized  by  a  constable  when  they  were 
being  offered  for  sale  unless  a  summons  has  been  issued  against 
the  person  from  whom  the  copies  were  seized  {Ex  parte  Francis 
and  Others,  [1^03]  1  K.  B.  276  ;  67  J.  P.  163  ;  72  L.  J.  K.  B. 
120;  19T.  L.  R.  146). 

Oonclusiyeness  of  such  a  Proceeding. — Although  in  cases 
under  the  Public  Health  Act  the  destruction  of  the  meat  may,  for 
the  reasons  given  by  Field,  J.,  supra,  be  ordered  on  an  ex  parte 
hearing,  yet,  if  further  proceedings  are  taken  against  the  person 
in  whose  possession  the  meat  was  at  the  time  of  its  seizure,  an 
information  and  summons  must  be  laid  and  issued  in  the  ordinary 
manner.  In  the  case  of  Waye  v.  Thompson,  15  Q.  B.  D.  342  ; 
49  J.  P.  693  ;  64  L.  J.  M.  C.  140  ;  53  L.  T.  358  ;  33  W.  B.  733, 
meat  had  been  seized  and  condemned  under  ss.  116,  117  of  the 
Public  Health  Act,  1875,  and  T.,  in  whose  possession  the  meat  had 
been  at  the  time  of  seizure,  was  summoned  for  the  penalties  under 
that  Act.  He  tendered  evidence  that  the  meat  was  sound,  but  this 
was  objected  to  on  the  ground  that  its  soundness  or  otherwise  had 
been  already  adjudicated  upon.  But  the  justices  admitted  the 
evidence  and  overruled  the  objection.  On  a  case  stated  this 
decision  was  affirmed.  Section  117  imposes  a  penaly  of  £20,  or 
imprisonment  for  three  months,  on  a  person  who  has  diseased 
meat  on  his  premises.  If  the  evidence  were  rejected,  and  the  state 
of  the  meat  treated  as  res  judicata,  the  defendant  would  obviously 
be  precluded  from  making  any  defence  to  the  matter  of  the 
information.  Mathew,  J.,  in  his  judgment  sa3ring,  **  When  a  court 
of  summary  jurisdiction  comes  to  deal  with  the  offence  of  the 
person  to  whom  the  meat  belonged  they  must  deal  with  that 
offence  in  the  ordinary  way  in  which  they  deal  with  other  offences, 
and  are  bound  to  hear  the  evidence  tendered  to  them.  If,  there- 
fore, the  enactment  is  to  be  construed  in  this  way  (so  as  to  exclude 
the  evidence  tendered),  a  man  may  be  sent  to  prison  for  three 
months  for  the  misfortune  of  having  in  his  shop  meat  which  a  sani* 
tary  inspector  is  mistaken  in  supposing  to  be  unfit  for  human  food, 
without  having  any  opportunity  for  the  production  of  evidence  to 
prove  that  the  meat  was  not  unfit  for  human  food"  ;  and  Wills,  J., 
said  :  **  The  proposition  that  he  is  not  to  be  heard  upon  the  ques- 
tion of  his  own  imprisonment  needs  only  to  be  stated  to  be  its  own 
emphatic  condemnation." 

Discretion. — As  to  discretion  of  justices  in  issuing  a  summons, 
sec  Hex  v.  Bros,  66  J.  P.  54  ;  18  T.  L.  R.  39,  where  an  application 
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was  made  to  a  metropolitan  police  magistrate  for  a  breach  of  a      Sect.  1. 
Sm[iday  Observance  Act.     There  was  primd  facie  evidence  of  the         ""^ 
breach.     The  magistrate,  after  hearing  the  statement  of  the  appli-        Note. 
cant,  refused  the  summons  on  the  ground  that  even  if  he  had 
issued  the  summons  and  the  offence  had  been  proved  he  would 
have   dismissed   the   summons  under  the  powers  given  by   the 
S.  J.  Act,  1879  : — Held,  that  the  magistrate  was  justified  in  refus- 
ing to  issue  the  summons.     See  also  Bex  v.  Kennedy,  18  T.  L.  B. 
657. 

Interesting  articles  on  this  subject  with  various  cases  cited  are 
to  be  found  in  66  J.  P.  739,  and  66  J.  P.  594. 

MnnidiMj  (Toxporatioiis  Act,  1882.— With  regard  to  the 
jurisdiction  of  borough  justices,  see  the  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  ss.  156—160,  and  note  to  s.  6, 
posi,  and  s.  SI,  post. 

Variance. — No  objection  can  be  made  as  to  the  information  and 
complaint  for  any  defect  in  form  or  substance,  or  for  variance 
between  them  and  the  evidence.  But  as  the  variance  in  such  a 
case  may  be  so  great  as  to  vary  the  nature  of  the  case,  and  the 
defendant  may  thereby  have  been  deceived  or  misled,  justices  have 
now  a  discretionary  power  in  such  a  case  to  adjourn  the  hearing  to 
a  future  day  on  such  terms  as  they  think  fit. 

The  last  proviso  to  this  section  deals  with  variances  between  the 
information,  etc.,  and  the  evidence  adduced  in  support  thereof. 
The  case  of  Martin  v.  Pridgeon,  23  J.  P.  277  ;  5  Jur.  894  ;  1  E.  & 
E.  778  ;  28  L.  J.  M.  C.  179,  illustrates  this.  In  that  case  an  appel- 
lant was  summoned  on  a  charge  of  being  drunk  and  guilty  of 
riotous  behaviour,  an  offence  punishable  under  the  Towns  Police 
Clauses  Act,  1847  (10  &  11  Vict.  c.  89,  s.  2),  and  was  convicted  by 
the  justices  of  drunkenness  under  the  repealed  statute  21  Jac.  1, 
c.  7.  On  a  case  stated  under  statute  20  &  21  Vict.  c.  43,  s.  2,  it 
was  held  that  the  conviction  was  bad,  and  that  there  was  a  variance 
between  the  time  or  place  mentioned  in  the  summons  and  the 
evidence.  The  summons  was  for  a  kind  of  joint  offence,  and  the 
justices  convicted  of  another  offence,  punishable  in  another  and  a 
different  way.  The  proper  course  is,  in  such  a  case,  to  take  out 
another  summons.  With  reference  to  this  case,  see,  however, 
Loadman  v.  Cragg,  26  J.  P.  743,  in  which  Cockburn,  C.J.,  said  : 
"  The  less  you  say  about  the  reasons  in  that  case  the  better  ; 
however,  it  is  a  decision  in  point,  and  we  must  decide  in  your 
favour.'* 

Iff^a-nltiir  of  Variance.  —  The  word  variance  means  some 
difference  between  the  offence  charged  in  the  information  and  that 
disclosed  by  the  evidence  at  the  hearing  ;  and  the  proviso  in  the 
section  does  not  imply  that  a  man  can  be  charged  in  the  informa- 
tion with  one  offence  and  at  the  hearing  be  convicted  of  an  offence 
distinct  from  the  one  charged.  See  Ralph  v.  Hurrell,  32  L.  T. 
816  ;  44  L.  J.  M.  C.  145  ;  Mayor  of  ExeUr  v.  Heaman,  42  J.  P. 
503  ;  37  L.  T.  535  ;  and  R.  v.  Brickhall,  33  L.  J.  M.  C.  156  ; 
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Sect.  L       10  Jur.  677  ;  10  L.  T.  385,  where  a  person  charged  with  the 

offence  of  assaultiog  a  constable  in  the  execution  of  his  duty 

Note.  cannot  legally  be  convicted  of  a  common  assault,  as  the  conviction 
was  for  an  offence  against  a  different  statute  to  that  dealing  with 
the  offence  charged  in  the  summons.  See  also  Bannister  v. 
Sullivan,  68  J.  P.  590. 

Charging  two  Offences  in  one  Summons. — Ajs  to  charging 
two  offences  in  one  summons,  see  Davis  v.  Loach,  51  J.  P.  118, 
where  the  defendant  was  charged  contrary  to  byelaws  with  emit- 
ting smoke  and  steam  from  a  tramway  engine,  and  contended  that 
these  were  two  separate  offences,  and  the  summons  was  contrary 
to  1 1  &  1 2  Vict.  c.  43,  s.  1  : — Held,  the  justices  were  right  in  over- 
ruling the  objection,  as  emitting  smoke  was  not  the  less  an  offence 
because  steam  was  mixed  in  it. 

See  also  Rodgers  v.  Richards,  [1892]  1  Q.  B.  555  ;  56  J.  P.  281  ; 
17  Cox,  523.  In  this  case  A.  was  charged  with  two  offences,  the 
punishment  for  each  being  the  same.  On  objection  taken  the 
magistrate  refused  to  amend  by  striking  out  one  offence,  as  the 
limitation  of  time  would  thereby  be  extended  : — Held,  the  magis- 
strate  was  wrong,  and  ought  to  have  allowed  the  prosecutor  to 
elect. 

In  the  case  of  Bartholomew  v.  Wiseman,  56  J.  P.  455,  W.  (the 
servant  of  C.)  and  C.  were  both  summoned  for  ill-treating  and 
causing  to  be  ill-treated  a  horse.  The  defendants  objected  that 
these  were  two  separate  offences,  and  the  justices  required  prose- 
cutor to  elect  which  he  would  proceed  with,  and  because  he 
declined  to  elect,  dismissed  the  summons  : — Held,  the  justices  were 
wrong,  and  that  they  ought  to  have  convicted  each  of  the  offence 
which  he  had  conmiittcd. 

Several  acts  on  the  same  day  of  practising  as  an  apothecary 
without  a  certificate  constitute  only  one  offence  within  55  Geo.  3, 
c.  194  (Apothecaries  Co.  v.  Jones,  17  Cox  C.  C.  588). 

The  learned  editors  of  the  **  Justice  of  the  Peace  "  are  of  opinion 
that  under  the  S.  J.  (Married  Women)  Act  (58  &  59  Vict.  c.  39), 
8.  4,  the  persistent  cruelty  and  wilful  neglect  therein  mentions! 
may  both  be  alleged  in  a  complaint,  as  they,  together  with  the  fact 
that  they  hav6  caused  the  wife  to  live  separately  from  her  husband 
form  one  ground  of  complaint  within  the  meaning  of  s.  10  of 
the  S.  J.  Act,  1848.     See  69  J.  P.  N.  238. 

Justices  have  no  power  to  amend  by  substituting  a  third  party 
in  the  summons,  and  the  conviction  was  held  to  be  bad  (^City  of 
Oxford  Tramway  Co,  v.  Sankey,  54  J.  P.  52,  564. 

A  byelaw  of  the  Board  of  Trade  for  the  regulation  of  a  steam 
tramway  provided  that  "  no  smoke  or  steam  shall  be  emitted  from 
the  engines  so  as  to  constitute  any  reasonable  ground  of  complaint 
to  the  passengers  or  the  public  *'  under  a  penalty  : — Held,  that  an 
information  and  conviction  for  permitting  smoke  to  escape  from 
an  engine  "  contrary  to  the  byelaws  of  the  Board  of  Trade  "  was 
bad  {Cotterill  v.  Lempriere,  L.  R.  24  Q.  B.  D.  634  ;  59  L.  J.  M.  C. 
133). 
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Variance  not  Deceptiye. — A  variance  between  an  information      Sect.  L 
which  proceeded  in  the  name  of  "  B.  and  his  partners/*  and  an         - — 
agreement  in  which  they  were  designated  as  "  the  B.  M.  &  H.  Coal       Notb» 
Company/'  was  held  not  to  be  snch  a  variance  as  was  calculated  to 
deceive  the  appellant  (Whittle  v.  Frankland,  31  L.  J.  Q.  B.  80  ; 
8   Jur.  (N.S.)   382  ;    5  L.  T.  639  ;   Cox  M.  C.  183).      And  see 
HieU  V.  Wm-d,  10  T.  L.  B.  285.     See  also  Paley  on  Convictions 
(8th  ed.),  p.  90. 

Infoimation  to  be  in  Writing. — From  the  proviso  as  to  variance 
between  the  information  and  the  evidence  adduced  at  the  hearing, 
the  statute  seems  to  contemplate  a  written  information,  and  in  the 
8.  J.  Bules  of  1886  [Form  1,  Schedule]  a  form  is  given.  But  the 
S.  J.  Acts  do  not  require  a  written  information. 

Waiver  by  Appearance  and  Defence. — All  objections  to  any 
defects  in  substance  or  in  form,  or  for  any  variance  between  the 
information  or  complaint  or  summons  and  the  evidence  adduced 
are  waived  by  appearance  and  defence  of  the  defendant  (/?.  v. 
Berry,  23  J.  P.  86  ;  28  L.  J.  M.  C.  86  ;  5  Jur.  320  ;  8  Cox  C.  C. 
121).  See  also  Eggington  v.  Pearl,  40  J.  P.  56  ;  33  L.  T.  428, 
where  a  man  was  charged  before  the  justices  with  an  offence  which 
the  evidence  adduced  failed  to  support ;  another  and  different 
charge  was  then  preferred,  no  summons  for  such  fresh  charge 
being  issued.  He  at  first  defended  himself  against  the  fresh 
charge,  but,  on  a  remand,  objected  to  the  magistrate's  jurisdiction, 
urging  that  he  was  not  legally  in  custody  after  the  original  charge 
had  been  dismissed.  He  was  held  properly  convicted  of  the  fresh 
charge,  and  his  submission  to  it  at  the  first  hearing  cured  the 
want  of  any  summons  or  warrant  to  bring  him  legally  before  the 
magistrate. 

In  this  case  there  is  also  quoted  a  passage  from  Paley  on  Sum- 
mary Convictions,  which  at  p.  115  of  the  8th  ed.  reads  as  follows  : 
"  If  the  defendant  appears,  any  irregularity  in  the  summons,  or 
even  the  want  of  a  summons  altogether,  becomes  immaterial 
miless  the  statute  c:reating  the  offence  imposes  the  necessity  of 
aome  such  step."  And  see  R.  v.  Hughes,  4  Q.  B.  D.  614  ;  43  J.  P. 
566  ;  48  L.  J.  M.  C.  161  ;  40  L.  T.  685  ;  14  Cox,  284,  and  see 
Chray  v.  Com/nisnionera  of  Customs,  48  J.  P.  343,  post,  but  see 
Dixon  V.  Wells,  post,  p.  14. 

By  62  &  63  Vict.  c.  51,  s.  19,  in  any  prosecution  under  the  Sale 
of  Food  and  Drugs  Acts,  the  summons  shall  state  particulars  of 
the  offence  or  offences  alleged  and  also  the  name  of  the  prosecutor. 
A  similar  provision  is  contained  in  the  Fertilizers  and  Feeding 
Stuffs  Act,  1906  (6  Edw.  7,  c.  27),  s.  6  (4).  In  the  case  of  Batt  v. 
Matanson,  64  J.  P.  615  ;  19  Cox,  532  ;  16  T.  L.  R.  398  ;  82  L.  T. 
800,  it  was  held  that  the  non-fulfilment  of  the  requirements  of 
the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  was 
not  a  matter  for  amendment  under  the  S.  J.  Act,  1848.  Mr. 
Justice  Phillimore  in  the  course  of  his  judgment  said  :  **  There 
are  no  provisions  in  the  S.  J.  Act  1848  making  defects  as  to  the 
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86Ct.  1,      time  when  the  summons  is  retamable,  and  the  default  in  sending 

~ the  certificate  with  the  summons,  matters  which  can  be  amended 

NoTB.  i)y  1^  adjournment.  Such  matters  are  no  part  of  the  summons.'* 
See  also  Neal  v.  Devenish,  [1894]  1  Q.  B.  544  ;  58  J.  P.  246  ; 
64  L.  J.  M.  C.  78  ;  10  T.  L.  R.  313. 

In  R.  V.  Simmonds,  8  Cox  C.  C.  190 ;  5  Jur.  578,  where  a 
summons  had  been  issued  under  the  Poor  Law  Amendment  Act, 
1844  (7  &  8  Vict.  c.  101),  s.  2  (repealed^  but  substituted  provisions 
made  by  35  &  36  Viet.  c.  35),  which  was,  on  the  face  of  it,  good, 
and  alleged  a  payment  by  the  putative  father  within  twelve  months 
of  the  birth  of  the  child,  although  no  proof  of  such  fact  was  given 
to  the  justice  who  issued  process,  yet  the  father  appearing,  and 
not  objecting  to  the  jurisdiction,  it  was  held,  on  the  authority  of 
R,  V.  Berry,  supra,  that  the  justices  had  jurisdiction  to  hear  the 
matter,  Cockburn,  C.J.,  at  p.  193,  saying,  *^  This  is  not  a  substance 
essential  to  found  the  jurisdiction  of  the  justices,  but  a  matter  of 
process  only,  and  which  may  be  waived  by  the  defendant  if  he 
chooses."  See  also  R,  v.  Shaw,  10  Cox  C.  C.  66  ;  34  L.  J.  M.  C. 
169  ;  11  Jur.  415  ;  12  L.  T.  470  ;  in  which  Earle,  C.J.,  said  : 
*^  In  my  opinion  if  a  party  is  before  a  magistrate,  and  he  is  then 
charged  with  an  offence  within  the  jurisdiction  of  that  magistrate, 
the  latter  has  jurisdiction  to  proceed  with  that  charge  without  any 
information  or  summons  having  been  previously  issued,  unless  the 
statute  creating  the  offence  imposes  the  necessity  of  taking  some 
such  steps." 

In  R.  V.  Millard,  22  L.  J.  M.  C.  108  ;  1  Dears.  C.  C.  116  ; 
6  Cox,  150,  Parke,  B.,  said :  ^^  A  magistrate  cannot  proceed 
without  an  information  laid  before  him ;  but  the  rule  of  law  is, 
that  unless  a  statute  expressly  requires  it  the  information  need 
not  be  on  oath  nor  even  in  writing.  The  question  here  is  whether 
s.  30  (of  the  Malicious  Trespass  Act  (7  &  8  Geo.  4,  c.  30),  repealed) 
makes  it  a  condition,  in  all  cases  of  summary  conviction  under  the 
Act,  that  the  information  should  be  on  oath." 

The  case  of  R,  v.  Fletcher,  48  J.  P.  407  ;  51  L.  T.  334  ;  32  W.  R. 
828,  under  s.  3  of  the  Bastardy  Laws  Amendment  Act,  1872  (35  & 
36  Vict.  c.  35),  is  another  illustration  of  waiver  by  defendant  of  a 
defect  not  essential  to  the  jurisdiction,  and  thus  curing  irregu* 
larities  in  the  issue  of  process.  In  R,  v.  Jeffreys,  22  L.  T.  786, 
where,  on  a  summary  hearing  before  two  justices  at  petty  sessions, 
one  of  them  is  not  present  till  a  part' of  the  evidence  has  been 
given,  the  witness  should  be  re-sworn  and  should  repeat  his  evi- 
dence, and  it  is  not  sufficient  that  the  notes  of  the  evidence  already 
given  should  be  read  over  to  such  justice.  This  is,  however,  only 
an  irregularity  which  may  be  waived  by  the  parties. 

The  case  of  Dixon  v.  Wells,  25  Q.  B.  D,  249  ;  54  J.  P.  725  ; 
62  L.  T.  812  ;  17  Cox,  48  ;  59  L.  J.  M.  C.  116,  is  an  extremely 
important  one,  not  only  as  bearing  on  this  section,  but  also  on  the 
time  for  proceedings  fixed  by  a  particular  statute.  The  facts  were 
as  follows  :  On  October  10th,  1889,  a  complaint  under  the  Sale  of 
Food  and  Drugs  Acts  was  preferred  to  two  justices,  sitting  as  a 
court  of  summary  jurisdiction,  against  D.  for  selling,  on  September 
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20th.  milk  not  of  the  quality  demanded.    A  simimons  was  granted,      Soct,  1, 

but  neither  of  these  justices  signed  it ;  and  on  October  14th  it         ^— * 

was  signed  and  issued  by  another  justice  who  had  not  heard  the       Note. 

complaint.     On  the  return  day,  October  23rd,  D.  appeared,  and 

objected  that  the  summons  was  invalid,  and  that  the  court  then 

assembled  had  no  jurisdiction  to  entertain  the  charge  : — Held,  that 

the  summons  had  not  been  signed  and  issued  in  accordance  with 

Jervis*  Act  (s.  1),  and  as  a  citation  was  worthless.     The  defendant's 

appearance  did  not  cure  it  (R.  v.  Hughes,  supra,  distinguished). 

Further,  the  limit  of  twenty-eight  days  for  service  of  a  summons 

in  the  case  of  a  perishable  article,  provided  by  s.  10  of  42  & 

43  Yict.  c.  30,  could  not  be  disregarded,  and  was  a  condition  pre* 

cedent.     This  section  is  now  repealed  and  the  time  for  proceedings 

under  the  Sale  of  Food  and  Drugs  Acts  is  regulated  by  62  & 

63  Vict.  c.  51,  s.  19.    See  for  other  examples  of  waiver  and  irregu- 

krity,  R.  V.  Fletcher,  35  J.  P.  759  ;   40  L.  J.  M.  C.  123  ;  L.  R.  1 

C.  C.  R.  320  ;    24  L.  T.  742  ;    19  W.  R.  781  ;    12  Cox  C.  C.  77  ; 

Peck  V.  De  Rutzen,  46  J.  P.  313  ;  Shepherd  v.  Postmaster-General, 

29  J.  P.  166,  338  ;   R.  v.  JJ.  of  Cinque  Ports,  17  Q.  B.  D.  191  ; 

55  L.  J.  M.  C.  156  ;  and  Re  Guerin,  53  J.  P.  468  ;  58  L.  J.  M.  C. 

42  ;  37  W.  R.  269  ;  16  Cox,  596. 

Signature  of  Documents. — ^As  to  signatures  generally  of  docu- 
ments issued  by  courts  of  summary  jurisdiction,  it  is  understood 
to  be  the  fact  that  at  some  courts  summonses  for  rates  and  other 
quasi-criminal  matters  are  **  signed ''  by  the  justices  themselves  by 
means  of  a  rubber  stamp.  This  practice  would  not  appear  illegal. 
See  Bennett  v.  BrumftU,  37  L.  J.  C.  P.  25  ;  Jenhyns  v.  Gaisford, 
32  L.  J.  (Prob.  M.  &  A.)  122  ;  Blades  v.  Lawrence,  L.  R.  Q.  B.  (9) 
374  ;  43  L.  J.  Q.  B.  133.  Under  25  &  26  Vict.  c.  102,  s.  18  (The 
Metropolis  Local  Management  Act,  1862),  the  signature  of  any 
justice  or  justices  to  any  summons  issued  thereunder  may  be  either 
in  writing  or  by  a  stamp  affixed  as  such  justice  or  justices  may 
direct. 

Bole  of  Estoppel  applies  to  Waiver. —It  may  be  mentioned 
that  cases  of  waiver  of  irregularities  in  proceedings  before  justices 
are  cases  of  estoppel,  and  the  reason  of  the  rule  is  stated  very 
clearly  in  the  case  of  Caimcross  v.  Lorimer,  3  Macq.  H.  L.  829  ; 
7  Jur.  (n.s.)  149.  "  It  is  an  universal  law  that  if  a  man,  either  by 
word  or  conduct,  has  intimated  that  he  consents  to  an  act  which 
bas  been  done,  and  that  he  will  offer  no  opposition  to  it,  although 
it  could  not  lawfully  be  done  without  his  consent,  and  he  thereby 
induces  others  to  do  that  from  which  they  might  otherwise  have 
abstained,  he  cannot  question  the  legality  of  the  act  he  has  so 
sanctioned  to  the  prejudice  of  those  who  have  so  given  faith  to  his 
words  or  to  the  fair  inference  to  be  drawn  from  his  conduct." 

Irregularity  in  Matter  essential  to  Jurisdiction. — In  cases 
where  the  matter  is  one  essential  to  the  jurisdiction  of  the  sessions, 
see  R.  V.  Simmonds,  8  Cox,  190  ;  5  Jur.  578  ;  R,  v.  Millard, 
22  L.  J.  M.  C.  108  ;    6  Cox,  150  ;    Ttmier  v.  PostmasUr-General, 
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Sect.  1.       10  Cox  C.  C.  15  ;  5  B.  &  S.  756  ;  34  L.  J.  M.  C.  10  ;  11  Jur.  (n.s.) 

137  ;    11  L.  T.  369  ;    13  W.  R.  89  ;    and  Geleti  v.  Hall,  21  J.  P. 

Note.        710  ;  2  H.  &  N.  379  ;  27  L.  J.  M.  C.  78. 

See  the -remarks  of  Hawkins,  J.,  in  R.  v.  Hughes^  4  Q.  B.  D. 
624,  as  to  variance. 

Jurisdiction  of  Justices  in  Unions. — By  30  &  31  Yict.  c.  106, 
8.  27,  where  a  union  extends  into  several  distinct  jurisdictions, 
every  matter,  act,  charge,  or  complaint  by  which  the  guardians 
thereof  are  affected,  or  in  which  they  have  any  interest,  shall,  for 
the  purpose  of  jurisdiction,  be  deemed  to  arise  or  exist  equally 
throughout  the  union.  Under  this  enactment  the  appellate  juris- 
diction from  an  order  of  removal  is  the  same  as  that  under  which 
the  order  is  made,  and  it  does  not  depend  upon  the  place  from 
which  the  removal  is  ordered  (Dudley  Union  v.  Wolverhampton 
Union,  25  L.  T.  (n.s.)  829).  See  B.  v.  Staffordshire  JJ„  L.  R. 
7  Q.  B.  288  ;  41  L.  J.  M.  C.  78  ;  20  W.  R.  366  ;  25  L.  T.  829. 

Death  of  Justice  Signing  Summons. — By  s.  37  of  the  S.  J. 
Act,  1879,  post,  a  summons  under  this  Act  or  under  any  other  Act 
shall  not  be  avoided  by  reason  of  the  justice  who  signed  the  same 
dying  or  ceasing  to  hold  office.     See  also  note  to  that  section. 

Order  otherwise  than  for  Pasrment  of  Money. — The  words 
*'  order  for  the  payment  of  money  or  otherwise,"  which  a  justice 
is  authorised  to  make  upon  complaint  to  him,  include  an  order  for 
the  demolition  of  a  building  {Morant  v.  Taylor,  L.  R.  1  Ex.  Div. 
188  ;  40  J.  P.  501  ;  45  L.  J.  M.  C.  78  ;  34  L.  T.  139  ;  24  W.  R. 
461). 

Compensation  under  Lands  Clauses  Acts. — The  settlement 
of  "  compensation  **  by  two  justices  for  lands  taken  or  injuriously 
affected  under  s.  22  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  is  not  included.  See  R.  v.  Edivards,  13  Q.  B.  D. 
586  ;  49  J.  P.  117  ;  53  L.  J.  M.  C.  149  ;  51  L.  T.  586,  which 
overrules  In  re  Edmundson,  17  Q.  B.  67.  BowEX,  L.J.,  at  p.  595 
of  13  Q.  B.  D.,  says,  referring  to  In  re  Edmundson  :  "  How  can 
that  be  said  to  be  an  *  order '  which,  neither  expressly  or  impliedly, 
directs  anything  to  be  done,  nor  says  any  consequences  are  to 
follow  if  a  thing  is  not  done  ?  "  See  also  R,  v.  Hannay,  21  L.  T. 
702  ;  23  W.  R.  164  ;  44  L.  J.  M.  C.  27. 

Meaning  of  "  Order." — In  Morant  v.  Taylor,  supra,  Cleasbv,  B., 
thuii  comments  on  the  language  of  the  section  :  **  Bearing  in  mind 
that  the  legislature  cannot  foresee  every  case,  and  that  there  is  in 
the  statute  no  definition  of  an  ^  order,'  I  must  endeavour  to  find 
out  what  interpretation  is  most  agreeable  to  its  general  meaning. 
I  cannot  come  to  the  conclusion  that  the  rule  as  to  words  ejusdem 
generis  applies  here.  I  cannot  think  that  the  expression  *  or  other- 
wise *  was  intended  merely  to  meet  cases  of  a  similar  kind  to  orders 
for  payment  of  money.  Section  17  applies  to  drawing  up  orders 
generally,  and  is  not  confined  to  orders  for  the  payment  of  money 
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and  those  of  a  like  kind."     See  also  Paddington  v.  StioWj  46  J.  P.  Sect.  1. 

87  ;  45  L.  T.  576. 

It  is  to  be  observed  that  there  is  no  statutory  power  to  amend  «otb. 
a  summons  issned  under  the  provisions  of  this  Act. 

2.  Provisions  as  to  issue  of  warrant  for  accused,^  If 
the  person  so  served  with  a  summons  as  aforesaid  shall  not 
be  and  appear  before  the  justice  or  justices  at  the  time  and 
place  mentioned  in  such  summons,  and  it  shall  be  made  to 
appear  to  such  justice  or  justices,  by  oath  or  affirmation, 
that  such  summons  was  so  served  what  shall  be  deemed 
by  such  justice  or  justices  to  be  a  reasonable  time  before 
the  time  therein  appointed  for  appearing  to  the  same,  then 
it  shall  be  lawful  for  such  justice  or  justices,  if  he  or  they 
shall  think  fit,  upon  oath  or  affirmation  being  made 
before  him  or  them  substantiating  the  matter  of  such 
information  or  complaint  to  his  or  their  satisfaction,  to 
issae  his  or  their  warrant  [6]  to  apprehend  the  party  so 
summoned,  and  to  bring  him  before  the  same  justice  or 
justices,  or  before  some  other  justice  or  justices  of  the 
peace  in  and  for  the  same  county,  riding,  division,  liberty, 
city,  borough,  or  place,  to  answer  to  the  said  information 
or  complaint,  and  to  be  further  dealt  with  according  to 
law  ;  or  upon  such  information  being  laid  as  aforesaid  for 
any  offence  punishable  on  conviction  the  justice  or  justices 
before  whom  such  information  shall  have  been  laid  may, 
if  he  or  they  shall  think  fit,  upon  oath  or  affirmation 
being  made  before  him  or  them  substantiating  the  matter 
of  such  information  to  his  or  their  satisfaction,  instead  of 
issuing  such  summons  as  aforesaid,  issue  in  the  first 
instance  his  or  their  warrant  [6]  for  apprehending  the 
person  against  whom  such  information  shall  have  been  so 
laid,  and  bringing  him  before  the  same  justice  or  justices, 
or  before  some  other  justice  or  justices  of  the  peace  in  and 
for  the  same  county,  riding,  division,  liberty,  city,  borough 
or  place,  to  answer  to  the  said  information,  and  to  be 
dealt  with  according  to  Uw  ;  or  if,  where  a  summons 
shall  be  so  issued  as  aforesaid,  and  upon  the  day  and  at 
the  place  appointed  in  and  by  the  said  summons  for  the 
appearance  of  the  party  so  summoned,  such  party  shall 
fail  to  appear  accordingly  in  obedience  to  such  summons, 
then  and  in  every  such  case,  if  it  be  proved  upon  oath  or 
affirmation  to  the  justice  or  justices  then  present  that  such 
summons  was  duly  served  upon  such  party  a  reasonable 
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Sect.  8.      time  before  the  time  so  appointed  for  his  appearance  as 

aforesaid,  it  shall  be  lawful  for  such  justice  or  justices  of 

the  peace  to  proceed  ex  parte  to  the  hearing  of  such 
information  or  complaint,  and  to  adjudicate  tnereon,  as 
fully  and  effectually,  to  all  intents  and  purposes,  as  if  such 
party  had  personally  appeared  before  him  or  them  in 
obedience  to  the  said  summons. 

WarrantB,  when  IssaecL — As  to  proof  of  service  by  declara- 
tion, etc.,  see  s.  41  of  S.  J.  Act,  lS79j  post. 

The  warrant  which  is  dealt  with  under  this  section  can  be  issued 
in  two  instances — (1)  In  default  of  appearance  to  summons  ; 
(2)  Immediately  upon  layinf^  the  information,  in  which  latter  case 
it  will  be  notic^  that  the  information  must  be  substantiated  on 
oath  or  affirmation  to  the  satisfaction  of  the  justice  applied  to  for 
the  warrant. 

The  section  further  provides  that  if  the  summons  be  not  obeyed, 
then  on  proof  of  service  thereof  the  justices  may  proceed  ex  parte 
to  the  final  adjudication. 

Time  of  Service  of  Summons.— The  justices  are  the  judges  of 
whether  a  summons  is  served  in  a  reasonable  time  before  the 
hearing :  and  in  /it  re  Williams,  16  J.  P.  181  ;  21  L.  J.  M.  C.  46  ; 
2  Prac.  Bep.  280  ;  15  Jur.  1060,  it  was  held  that  the  fact  that  a 
defendant  did  not  receive  the  summons  until  eleven  o'clock  at 
night  (which  fact  was  not  known  to  the  justices),  it  having  been 
left  at  eight  o'clock  in  the  morning  at  the  house  of  the  defendant, 
did  not  deprive  them  of  their  jurisdiction  to  hear  and  adjudicate 
upon  the  complaint. 

What  is  a  **Bea8onable  Time  before  Hearing."— In  R,  v. 
Cambridgeshire  JJ,  (44  J.  P.  1 68),  a  butcher  at  Cambridge  was  sum- 
moned for  removing  cattle  out  of  an  infected  area  without  licence. 
The  summons  was  left  at  his  house  on  September  6th,  but  he  was 
at  that  time  in  Jersey ;  the  summons  was  forwarded  to  him  by 
post,  and  reached  him  on  September  20th,  the  day  of  the  hearing. 
He  telegraphed  to  justices,  giving  an  explanation,  and  his  foreman 
appeared  and  asked  for  an  adjournment,  but  the  justices  proceeded 
and  convicted  him : — Held,  that  a  certiorari  to  quash  could  not 
issue  as  the  justices  were  satisfied  that  there  had  been  reasonable 
time  to  have  instructed  a  solicitor  if  the  defendant  had  been  so 
inclined. 

And  in  Culverson  v.  Melton,  4  P.  &  D.  445  ;  12  A.  &  E.  753, 
by  a  Court  of  Bequests  Act,  a  summons  for  a  debt  might  be 
served  by  leaving  it  at  a  debtor's  house,  with  his  servant,  and  if 
the  debtor  did  not  appear  the  creditor  might  proceed  ex  parte  to 
judgment  and  execution.  A  summons  was  left  with  debtor's  wife 
at  the  debtor's  usual  place  of  abode,  he  being  a  seafaring  man,  and 
at  time  of  service  away  on  a  voyage  in  the  East  Indies  : — Held, 
that  the  summons  was  duly  served.  Again  by  the  repealed  statute 
7  d  8  Vict.  c.  15,  s.  47,  every  person  summoned  to  answer  any 
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complaint  shall  be  bound  to  appear  at  the  time  mentioned  in  the      Sect.  2. 

Bommons,  the  fixing  of  which  time  is  a  matter  entirely  in  the         

discretion  of  the  justices.  Several  summonses  were  served  on  a  Note* 
factory  owner  in  the  afternoon  to  appear  next  morning  before  the 
justices  ;  defendant  instructed  an  attorney  to  appear  and  apply  for 
an  adjournment ;  this  application  was  refused,  and  the  attorney 
then  said  he  had  no  alternative  but  to  submit  to  a  conviction,  and 
the  justices  proceeded  to  hear  the  cases.  No  proof  of  service  of 
sammons  was  given  : — Held,  that  notwithstanding  that,  the 
justices  had  jurisdiction  to  convict  (Ex  parte  Hopwoodj  19  L.  J. 
M.  C.  197). 

By  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51, 

8.  19  (2)),  and  the  Fertilisers  and  Feeding  Stuffs  Act,  1906 
(6  Edw.  7,  c.  27,  s.  6  (4)  ),  the  summons  shall  not  be  made 
returnable  in  less  time  than  fourteen  days  from  the  day*  on  which 
it  is  served.  As  to  this  point,  see  Bait  v.  MaUinsoft,  64  J.  P.  615  ; 
19  Cox  C.  C.  532  ;  16  T.  L.  B.  398  ;  82  L.  T.  800. 

When  Warrant  Issued  for  Oomplaints. — A  warrant  to  appre- 
hend can  be  issued  in  the  case  both  of  an  information  or  a  com- 
plaint (not  being  a  **  complaint"  within  ss.  6  and  35  of  the  S.  J.  Act, 
1879),  after  a  summons  has  been  issued  and  the  defendant  has 
failed  to  appear  in  obedience  to  such  summons.  Sections  6  and  35 
referred  to  exclude  in  their  operation  from  the  above  rule  all 
"  complaints "  for  the  recovery  of  "  civil  debts  "  as  defined  by 

9.  6,  (1)  of  s.  35  enacting  that  *^  a  warrant  shall  not  be  issued  for 
apprehending  any  person  for  failing  to  appear  to  answer  any  such 
complaint." 

Enforcement  of  Orders  of  Affiliation  etc.,  within  this  Act. 
— By  s.  54  of  the  S.  J.  Act,  1879,  post,  it  is  enacted  that  that  Act 
shall  apply  to  the  levying  of  sums  adjudged  to  be  paid  by  an 
order  in  any  matter  of  bastardy  or  by  an  order  which  is  enforce- 
able as  an  order  of  affiliation  and  to  the  imprisonment  of  a 
defendant  for  non-payment  of  such  sums  in  like  manner  as  if  an 
order  in  any  such  matter  or  so  enforceable  were  a  conviction  on 
information. 

Smninons  shonld  be  Issued  in  the  First  Instance.— The 
issuing  in  the  first  instance  of  a  warrant  on  an  information  lies 
entirely  within  the  discretion  of  the  justice,  and  he  will  act 
advisedly  by  confining  the  issue  of  a  warrant  in  the  first  instance 
to  cases  in  which  there  is  every  probability  of  a  summons  not 
being  attended  to,  or  that  the  accused  person  will  abscond  when 
he  is  informed  of  the  proceedings  that  are  being  taken  against  him, 
and  this  is  the  practice  almost  invariably  adopted  in  the  metro- 
politan police  courts.  See  O'Brien  v.  Brabner,  49  J.  P.  227,  and 
78  L.  T.  Newsp.  409,  a  case  of  assault,  where  a  county  court  judge 
remarks  (with  the  full  approval  of  Mathew,  J.),  "I  cannot 
refrain  from  expressing  surprise  that  the  magistrate  should  have 
taken  a  course  which  in  my  opinion  ought  only  to  be  adopted 
in  cases  of  charges  of  serious  crimes,  and  then  only  when  there  is 
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Sect.  2.      good  reason  to  believe  that  the  granting  of  a  summons  in  the  first 
instance  is  likely  to  lead  to  the  defeat  or  delay  of  justice." 

Note.  xhe  case  of  E,  v.  Staffordshire  JJ.,  5  N.  &  M.  94  ;  3  A.  &  E. 

425,  is  another  example  of  a  justice's  duty  being  to  issue  a  smn- 
mons  in  the  first  instance,  although  the  statute  under  which  he  acts 
dispenses  with  such  preliminary  process.  In  that  case,  by  a  local 
Act  of  Parliament  commissioners  were  authorised  to  mike  rates 
for  paving,  and  in  case  of  neglect  to  pay,  it  should  be  J<iwful  for  a 
justice  to  issue  a  distress  warrant  on  proof  on  oath  of  such  neglect  : 
— Held^  that  the  clause  did  not  make  it  compulsory  on  the  justice 
to  issue  a  warrant  without  a  previous  summons  to  appear  and 
show  cause  why  such  warrant  should  not  issue : — SemhUj  in  ail 
cases  where  justices  are  authorised  to  issue  a  warrant  of  distress 
on  application  for  non-payment  of  rate  it  is  their  duty  to  call  the 
defaulter  before  them  by  summons,  unless  the  Act  of  Parliament 
directed  that  the  warrant  should  issue  immediately.  And  the 
judges  emphatically  approved  of  the  course  then  adopted  by  the 
justices  of  limiting  their  own  authority  by  in  the  first  place 
issuing  a  summons. 

As  to  the  meaning  of  words  *4t  shall  be  lawful,"  see  cases 
quoted  at  p.  41,  Paley  on  Summary  Convictions  (8th  ed.). 

Summons  does  not  Eequire  Oath  to  Substantiate.— A  sum- 
mons may  issue  without  the  plaintiff  being  sworn  ;  but  the  section 
requires  that  the  information  should  be  laid  before  the  justice 
upon  oath  or  affirmation,  substantiating  the  truth  thereof  to 
his  satisfaction  previous  to  his  issuing  a  warrant  in  the  first 
instance. 

Warrant  Good  after  Death  of  Justice.— By  s.  37  of  the 
S.  J.  Act,  1879,  post^  a  warrant  under  this  Act  or  any  other 
Act  shall  not  be  avoided  by  reason  of  the  justice  who  signed 
it  dying  or  ceasing  to  hold  office.  See  also  44  &  45  Vict.  c.  24, 
8.  5,  post. 

Nor  does  the  death  of  an  informer  or  complainant  abate  criminal 
proceedings.  See  R.  v.  Tnielove,  5  Q.  B.  D.  336  ;  44  J.  P.  346  ; 
49  L.  J.  M.  C.  57  ;  42  L.  T.  250  ;  28  W.  R.  413  ;  14  Cox  C.  C. 
408.  In  that  case  a  complaint  was  duly  made  under  20  &  21  Yict. 
c.  83,  that  obscene  books  were  kept  by  the  defendant,  a  warrant 
for  seizure  was  issued  and  the  defendant  was  summoned  to  show 
cause  why  they  should  not  be  destroyed.  Upon  the  hearing  the 
order  was  made  ;  after  the  issue  of  the  summons,  and  before  the 
hearing,  the  complainant  died  : — Held,  that  proceedings  did  not 
lapse  by  reason  of  the  complainant's  death.  Lush,  J.,  saying 
(5  Q.  B.  D.  339)  :  "  These  proceedings  cannot  be  liable  to  abate- 
ment in  the  same  manner  as  civil  or  quasi  civil  proceedings  are 
liable  to  abatement  by  the  common  law,  as  they  are  essentially 
criminal  proceedings."  See  also  Waller  v.  Hanger,  2  Bulst.  134, 
261. 

Vacation  or  Withdrawal  of  Warrant— A  justice  may  vacate 
his  own  warrant  •  before  its  execution,  otherwise  it  remains  in 
force  until  it  is  executed  ;  and  see  note  to  s.  1  of  11  &  12  Vict, 
c.  42,  post. 
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3.  Farm  and  contents  of  warrant —  Ea^ecution  of  warrant  Sect.  3. 
— Certain  provisions  of  11  Jf*  12  Vict,  c,  42,  as  to  hacking 
of  warrants  to  extend  to  warrants  issited  under  this  Act — 
Ohjectioiis  to  warrant  for  want  of  form  or  variance  from 
evidence.'}  Every  such  warrant  to  apprehend  a  defendant, 
that  he  may  answer  to  any  such  information  or  complaint 
as  aforesaid,  shall  be  under  the  hand  and  seal  or  hands 
and  seals  of  the  justice  or  justices  issuing  the  same,«  and 
may  be  directed  either  to  any  constable  or  other  person 
by  name,  or  generally  to  the  constable  of  the  parish  or 
other  district  within  which  the  same  is  to  be  executed, 
without  naming  him,  or  to  such  constable  and  all  other 
constables  within  the  county  or  other  district  within  which 
the  justice  or  justices  issuing  such  warrant  hath  or  have 
jurisdiction,  or  generally  to  all  the  constables  within  such 
last-mentioned  county  or  district,  and  it  shall  state  shortly 
the  matter  of  the  information  or  complaint  on  which  it  is 
founded,  and  shall  name  or  otherwise  describe  the  person 
against  whom  it  has  been  issued,  and  it  shall  order  the 
constable  or  other  person  to  whom  it  is  directed  to  appre- 
hend the  said  defendant,  and  to  bring  him  before  one 
or  more  justice  or  justices  of  the  peace  (as  the  case  may 
require)  of  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  to  answer  to  the  said  information  or 
complaint,  and  to  be  further  dealt  with  according  to  law  ; 
and  it  shall  not  be  necessary  to  make  such  warrant 
returnable  at  any  particular  time,  but  the  same  may 
remain  in  full  force  until  it  shall  be  executed  ;  and  such 
warrant  may  be  executed  by  apprehending  the  defendant 
at  any  place  within  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  within  which  the  justices  issuing 
the  same  shall  have  jurisdiction,  or  in  case  of  fresh  pur- 
suit at  any  place  in  the  next  adjoining  county  or  place, 
within  seven  miles  of  the  border  of  such  first-mentioned 
county,  riding,  division,  liberty,  city,  borough,  or  place, 
without  having  such  warrant  backed  as  hereinafter  men- 
tioned ;  and  in  all  cases  where  such  warrant  shall  be 
directed  to  all  constables  or  peace  officers  within  the 
county  or  other  district  within  which  the  justice  or  justices 
issuing  the  same  shall  have  jurisdiction,  it  shall  be  lawful 
for  any  constable,  headborough,  tithingman,  borsholder, 
or  other  peace  officer  for  any  parish,  township,  hamlet,  or 
place,  situate  within  the  limits  o£  the  jurisdiction  for  which 
such  justice  or  justices  shall  have  acted  when  he  or  they 
granted   such  warrant,  to  execute  such  warrant  in  like 
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Sect.  S.  manner  as  if  snch  warrant  were  directed  specially  to  such 
constable  by  name,  and  notwithstanding  that  the  place  in 
which  such  warrant  shall  be  executed  shall  not  be  within 
the  parish,  township,  hamlet,  or  place  for  which  he  shall 
be  such  constable,  headborougb,  tithingman,  borsholder, 
or  other  peace  officer ;  and  such  of  the  provisions  and 
enactments  contained  in  the  Indictable  OflFences  Act,  1848, 
as  to  the  backing  of  any  warrant,  and  the  indorsement 
thereon  by  a  justice  of  the  peace  or  other  officer,  autho- 
rising the  person  bringing  such  warrant,  and  all  other  per- 
sons to  whom  the  same  was  originally  directed,  to  execute 
the  same  within  the  jurisdiction  of  the  justice  or  officer  so 
making  such  indorsement,  as  are  applicable  to  the  provi- 
sions of  this  Act  shall  extend  to  all  such  warrants,  and 
to  all  warrants  of  commitment  issued  under  and  by  virtue 
of  this  Act,  in  as  full  and  ample  a  manner  as  if  tlie  said 
several  provisions  and  enactments  were  here  repeated  and 
made  parts  of  this  Act :  Provided  always,  that  no  objec- 
tion shall  be  taken  or  allowed  to  any  such  warrant  to 
apprehend  a  defendant  so  issued  upon  any  such  informa- 
tion or  complaint  as  aforesaid  under  or  by  virtue  of  this 
Act,  for  any  alleged  defect  therein  in  substance  or  in  form, 
or  for  any  variance  between  it  and  the  evidence  adduced 
on  the  part  of  the  informant  or  complainant,  as  hereinafter 
mentioned  ;  but  if  any  such  variance  shall  appear  to  the 
justice  or  justices  present  and  acting  at  such  hearing  to  be 
such  that  the  party  so  apprehended  under  such  warrant 
has  been  thereby  deceived  or  misled,  it  shall  be  lawful  for 
such  justice  or  justices,  upon  such  terms  as  he  or  they  shall 
think  fit,  to  adjourn  the  hearing  of  the  case  to  some  future 
day,  and  in  the  meantime  to  commit  flO]  the  said  defen- 
dant to  the  house  of  correction  or  other  prison,  lock-up 
honse,  or  place  of  security,  or  to  such  other  custody  as  the 
said  justice  or  justices  shall  think  fit,  or  to  discharge  him 
upon  his  entering  into  a  recognizance  [36],  with  or  with- 
out surety  or  sureties,  at  the  discretion  of  such  justice  or 
justices,  conditioned  for  his  appearance  at  the  time  and 
place  to  which  such  bearing  shall  be  so  adjourned  :  Pro- 
vided always,  that  in  all  cases  where  a  defendant  shall  be 
discharged  upon  recognizance  as  aforesaid,  and  shall  not 
afterwards  appear  at  the  time  and  place  in  such  recog- 
nizance mentioned,  then  the  said  justice  who  shall  have 
taken  the  said  recognizance,  or  any  justice  or  justices  who 
may  then  be  there  present,  upon  certifying  [37]  upon  the 
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back  of  the  said  recognizance  the  non-appearance  of  the  Beet.  3. 
defendant,  may  transmit  such  recognizance  to  the  clerk 
of  the  peace  of  the  county,  riding,  division,  liberty,  city, 
borougn,  or  place  within  which  such  recognizance  shall 
have  been  taken,  to  be  proceeded  upon  in  like  manner  as 
other  recognizances,  and  such  certificate  shall  be  deemed 
suflScient  primA  facie  evidence  of  such  non-appearance  of 
the  said  defendant. 

As  to  the  first  proviso,  see  note  to  s.  1,  ante^  p.  11. 

Sealing  Order,  etc. — It  is  not  necessary  that  an  order  of  jus- 
tices should  be  s^ed  with  wax.  An  impression  made  in  ink  with 
a  wooden  block  in  the  usual  place  of  a  seal  is  sufficient  when  the 
document  purports  to  be  given  under  the  hands  and  seals  of  the 
justices,  and  is  in  fact  signed  and  delivered  by  them  (R.  v. 
Si  Paul,  Covent  Garden,  7  Q.  B.  232  ;  9  J.  P.  441  ;  14  L.  J. 
M.  C.  109). 

Warrant,  to  Whom  DiTect6d.~In  R.  v.  Saunders,  L.  B. 
1  C.  C.  B.  75  ;  36  L.  J.  M.  C.  87  ;  16  L.  T.  331 ;  10  Cox  C.  C.  446, 
it  was  held  that  a  justice's  warrant  of  commitment  in  execution 
apon  a  conviction  for  a  penalty  in  the  first  instance  under  1 1  & 
12  Vict.  c.  43,  s.  23,  in  the  form  [0.  1]  (for  which  consolidated 
form  32,  post,  is  now  substituted)  given  in  the  Schedule  to  that 
Act,  directed  to  the  constable  of  G.,  a  parish  in  the  county  of  L., 
must  be  read  as  if  directed  to  the  parish  constable  of  G.,  there  being 
such  an  officer,  who  must  execute  it,  and  its  execution  by  a  county 
policeman  was  illegal. 

Vacation  or  Withdrawal  of  Warrant.—- See  note  to  s.  2,  ante, 
p.  20,  as  to  vacation  of  warrant  by  death  or  otherwise. 

Seven  Miles,  How  to  be  Measured. — The  seven  miles  are  to  be 
measured  in  a  straight  line  (R,  v.  Saffron  Walden,  9  Q.  B.  76  ; 
15  L.  J.  M.  C.  115  ;  Stokes  v.  Grissell,  14  C.B.  278  ;  23  L.J.  C.  P. 
141  ;  18  Jut.  519  ;  see  s.  231  of  45  &  46  Vict.  c.  60  (The  Muni- 
cipal Corporations  Act,  1882),  which  provides  that  the  distances 
mentioned  in  that  Act  shall  be  measured  in  a  straight  line  on  a  hori- 
sontal  plane,  and  may  be  determined  by  reference  to  the  Ordnance 
Survey  maps. 

Section  223  of  the  Municipal  Corporations  Act,  1882,  provides 
for  the  service  and  execution  of  any  summons  or  warrant  for  ap- 
pearance, or  warrant  for  apprehension,  or  search  warrant,  issued  by 
a  justice  for  a  borough  in  any  county  in  which  such  borough  is 
situate,  or  within  any  distance  within  seven  miles  from  such  borough, 
without  endorsement  {R.  v.  Cumptan,  post,  which  was  decided  on 
the  repealed  statute  5  &  6  Will.  4,  c.  76,  s.  101  ;  but  the  section  of 
the  Municipal  Corporations  Act,  1882,  above  quoted,  is  in  similar 
terms.  As  to  measurement  of  distance,  see  52  d  53  Vict.  c.  63, 
8.  34,  post). 
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Seoi.  a.         ProTiBi0iui  of  11  k  12  Vict.c^  42,  only  Extend  to  Warrants 

of  Apprehension  and  Oommitment. — It  is  to  be  observed  that 

Note.  the  provisions  of  the  Indictable  Offences  Act,  1848  (11  &  12  Tict. 
c.  42),  incorporated  in  this  section,  only  extend  to  warrants  of 
apprehension  and  commitment.  See  notes  to  ss.  10,  11  of  that 
statute,  post.  The  provisions  so  incorporated  are  contained  in 
s.  11  of  that  statute  so  far  as  relates  to  England  and  Wales  ; 
in  B.  12  as  to  Ireland  ;  in  s.  13  as  to  the  Channel  Islands  and  the 
Isle  of  Man  ;  in  s.  14  as  to  the  backing  of  English  and  Irish  war- 
rants in  Scotland  ;  in  s.  15  as  to  the  backing  of  Scotch  warrants  in 
England  or  Ireland. 

Transmission  of  Becognizances.~As  to  the  second  pro\d8o,  as 
to  transmission  of  recognizances  to  the  clerk  of  the  peace,  refer 
to  8.  9  (1)  of  S.  J.  Act,  lS7d,  post,  which  deals  with  the  enforcing 
of  recognizances  by  a  court  of  summary  jurisdiction.  See 
Forms  36,  37  of  the  S.  J.  Act  Bules  of  1886,  post;  see  also  s.  42 
of  the  S.  J.  Act,  1879,  post.  The  justices  may,  of  course,  then 
issue  a  warrant  for  the  arrest  of  the  accused  person  on  his  failing 
to  appear  in  obedience  thereto.  For  the  form  used  in  backing 
warrants,  see  Form  35  of  the  S.  J.  Bules,  ISSQ,  post. 

Warrants,  Execution  ol— Section  10  of  11  &  12  Yict.  c.  42, 
post,  may  be  referred  to  as  applicable  to  the  provisions  in  this 
section  regarding  warrants  to  apprehend.  It  should  be  observed 
that  the  provisions  of  that  Act  relating  to  the  backing  of  warrants 
are  inserted  into  and  incorporated  with  11  &  12  Yict.c.  43,  by  the 
operation  of  ss.  3,  37. 

Where  a  justice  under  the  provisions  of  s.  2  of  the  11  &  12  Vict, 
c.  43,  issues  his  warrant  upon  sworn  information  for  a  summary 
offence,  such  warrant  may  be  backed  and  executed  as  provided  by 
the  sections  referred  to  of  11  &  12  Yict.  c.  42.  See  those  sections, 
post,  and  the  notes  thereon.  See  also  the  Criminal  Justice 
Administration  Act,  1851(14415  Yict.  c.  55),  s.  18,  post,  as  to  the 
officers  competent  to  endorse  warrants  in  the  Isles  of  Guernsey, 
Jersey,  Aldemey,  and  Sark. 

With  regard  to  the  execution  of  warrants  by  county  and  borough 
constables,  see  the  Ck>unty  and  Borough  Police  Act,  1859  (22  & 
23  Yict.  c.  32),  s.  2,  post,  and  R,  v.  Saunders,  supra. 

In  E.  V.  Cumpton,  5  Q.  B.  D.  341  ;  44  J.  P.  498  ;  49  L.  J.M.  C. 
41  ;  42  L.  T.  543  ;  28  W.  B.  539,  C.  was  convicted  of  an  assault 
on  two  police  constables  in  the  execution  of  their  duty.  The  con- 
stables were  members  of  the  county  pohce  force  of  Worcestershire, 
and  were  apprehending  C.  in  the  city  of  Worcester,  under  a  war- 
rant, issued  by  two  justices  of  the  county  of  W.,  for  his  commit-  * 
ment  to  prison  in  default  of  the  payment  of  a  fine.  W.  is  a  borough 
having  a  separate  commission  of  .peace,  with  exclusive  jurisdiction, 
and  a  separate  police  force.  The  warrant  was  not  backed  by  a 
justice  of  the  city  of  W,,  and  C.  was  not  pursued  from  the  county, 
but  found  in  the  city.  It  was  held  that  the  conviction  was  wrong, 
as  the  constables  were  not  acting  in  execution  of  their  duty  in  so 
executing  such  warrant. 
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The  Metropolitan  Police  Courts   Act,   1839.— The  Metro-     Sect.  3. 
politan  Police  Ck)nrt8  Act,  1839  (2  &  3  Vict.  c.  71),  «.  17,  provides         - — 
that  warrants  issued  by  the  metropolitan  police  magistrates,  directed        Wote. 
to  constables  of  the  metropolitan  police,  in  respect  of  matters  within 
the  metropolitan  police  district,  may  be  executed  anywhere  outside 
such  district  within  the  United  Kingdom  by  such  constables  without 
endorsement  by  a  justice. 

4.  Description  of  property  in  informations  A  In  any 
information  or  complaint,  or  the  proceedings  thereon,  in 
which  it  shall  be  necessary  to  state  the  ownership  of  any 
property  belonging  to  or  in  the  possession  of  partners, 
joint  tenants,  parceners,  or  tenants  in  common,  it  shall  be 
sufficient  to  name  one  of  such  persons,  and  to  state  the 
property  to  belong  to  the  person  so  named  and  another  or 
others,  as  the  case  may  be  ;  and  whenever  in  any  infor- 
mation or  complaint,  or  the  proceedings  thereon,  it  shall 
be  necessary  to  mention,  for  any  purpose  whatsoever,  any 
partners,  joint  tenants,  parceners,  or  tenants  in  common, 
it  shall  be  sufficient  to  describe  them  in  manner  aforesaid  ; 
and  whenever  in  any  such  information  or  complaint,  or 
the  proceedings  thereon,  it  shall  be  necessary  to  describe  ^ 
the  ownership  of  any  work  or  building  made,  maintained, 
or  repaired  at  the  expense  of  any  county,  riding,  divi- 
sion, liberty,  city,  borough,  or  place,  or  of  any  materials 
for  the  making,  altering,  or  repairing  of  the  same,  they 
may  be  therein  described  as  the  property  of  the  inhabi- 
tants of  such  county,  riding,  division,  liberty,  city, 
borough,  or  place  respectively  ;  and  all  goods  provided 
by  parish  officers  for  the  use  of  the  poor  may  in  any  such 
information  or  complaint,  or  the  proceedings  thereon,  be 
described  as  the  goods  of  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish,  or  of  the  overseers  of 
the  poor  of  the  township  or  hamlet,  or  of  the  guardians 
of  the  poor  of  the  union,  to  which  the  same  belong,  with- 
out naming  any  of  them  ;  and  all  materials  and  tools 
provided  for  the  repair  of  highways  at  the  expense  of 
parishes  or  other  districts  in  which  such  highways  may  be 
situate  may  be  therein  described  as  the  property  of  the  sur- 
veyor or  surveyors  of  such  highways  respectively,  without 
naming  him  or  them  ;  .  .  .  and  all  property  of  the  com- 
missioners of  sewers  of  any  district  may  be  described  as  the 
property  of  such  commissioners,  without  naming  them. 

Property  of  Partners.—- In  Ralph  v.  Hurrelly  40  J.  P.  119 ; 
32  L.  T.  816  ;  44  L.  J.  M.  C.  145,  an  infonhation  was  laid  against 
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Sect.  4.      the  appellant  under  s.  52  of  the  Malicious  Damage  Act,  1861 

(24  &  25  Vict.  c.  97),  charging  him  with  committing  damage  to  a 

NoTB.  lamp,  which  was  affixed  to  a  clnb-hoase.  The  lamp  was  alleged 
in -the  information  to  be  the  property  of  B.,  C,  and  A.,  the  trus- 
tees of  the  club-house.  The  evidence  showed  that  B.  was  the 
lessee  of  the  house,  and  that  by  a  declaration  of  trust  between 
himself  of  the  first  part,  and  B.,  C,  and  A.  of  the  second  part, 
he  declared  himself  to  stand  possessed  for  the  trustees.  The 
informant,  the  manager  of  the  club,  did  not  see  the  damage  oom- 
mitted  by  the  appellant : — Heldy  that  this  was  not  necessary  ;  that 
he  was  not  precluded  from  laying  the  information  ;  and  that 
the  justices  were  not  justified  in  dismissing  the  information  by 
reason  of  the  alleged  variance  between  the  information  and  the 
evidence.  If  they  thought  that  the  appellant  had  been  deceived 
or  misled,  they  might  have  adjourned  the  hearing  as  provided  by 
11  &  12  Yict.  c.  43  ;  but  if  they  did  not  think  so,  they  should  have 
gone  on  to  decide  the  case. 

Sections  14,  et  seq.y  of  7  Geo.  4,  c.  64  (The  Criminal  Law  Act, 
1826),  posty  are  ih  similar  terms  to  this  section,  and  relate  to 
indictable  offences. 

Description  of  Goods,  etc. — The  Union  and  Parish  Property 
Act,  1835  (5  &  6  Will.  4,  c.  69),  s.  7,  makes  provision  for  describing 
in  legal  proceedings  the  goods  of  the  guardians  of  the  poor  of  a 
union.  As  regards  money  belonging  to  a  parish,  see  the  Poor  Law 
Amendment  Act,  1849  (12  &  13  Vict.  c.  103),  s.  15,  which  enacts 
that  ^^  in  respect  of  any  indictment,  or  other  criminal  proceeding, 
every  collector  or  assistant  overseer  appointed  under  the  authority 
of  any  order  of  the  poor  law  commissioners  or  the  poor  law  board 
shall  be  deemed  and  taken  to  be  the  servant  of  the  inhabitants  of 
the  parish  whose  money  or  other  property  he  shall  be  charged  to 
have  embezzled  or  stolen,  and  shall  be  so  described  ;  and  it  shall 
be  sufficient  to  state  any  such  money  or  property  to  belong  to  the 
inhabitants  of  such  parish,  without  the  names  of  any  such  inhabi- 
tants being  specified." 

See  the  provisions  as  to  variances  which  are  misleading  and 
deceptive  in  s.  1,  ante,  and  note  thereon,  ante^  p.  11. 

6.  Aiders  and  abettor s,"]  Every  person  who  shall  aid, 
abet,  counsel,  or  procure  the  commission  of  any  offence 
which  is  or  hereafter  shall  be  punishable  on  summary 
conviction  shall  be  liable  to  be  proceeded  against  and 
convicted  for  the  same,  either  together  with  the  principal 
offender,  or  before  or  after  his  conviction,  and  shall  be 
liable  on  conviction  to  the  same  forfeiture  and  punish- 
ment as  such  principal  offender  is  or  shall  be  by  law 
liable,  and  may  be  proceeded  against  and  convicted 
either  in  the  county,  riding,  division,  liberty,  city, 
borough,   or  place   where   such  principal   offender   may 
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be  convicted,  or  in  that  in  which  such  offence   of  aid-     Sect.  6. 
ing,  abetting,  counselling,  or  procuring   may  have  been 
committed. 

Ckmviction  of  Aiders  and  Abettors. — ^la  felonies  the  person 
who  actually  commits  the  offence  is  called  the  principal  in  the  first 
degree,  and  those  present  aiding  and  abetting  lum  are  principals  in 
the  second  degree. 

In  misdemeanors  all  guilty  participators  are  principals.  R.  v. 
GreeHwood,  2  Den.  C.  C.  453  ;  5  Cox  C.  C.  521  ;  21  L.  J.  M.  C.  127  ; 
16  Jut.  390. 

An  accessory  before  the  fact  to  a  felony  is  one  who  counsels, 
procures,  or  commands  any  other  person  to  commit  any  felony. 

Accessories  after  the  fact  to  a  felony  are  those  who  receive  of' 
assist  the  felon  in  evading  justice,  knowing  him  to  have  been  guilty 
of  the  offence  in  committing  which  he  is  a  principal. 

Though  there  may  be  accessories  after  the  fact  in  regard  to 
felonies,  there  cannot  be  accessories  after  the  fact  in  the  case  of  an 
offence  punishable  on  summary  conviction.  Section  5  of  11  & 
12  Yict.  c.  43,  only  deals  with  those  who  aid  in  the  commission  of 
any  offence. 

Accessories. — The  word  "procure  "  is  one  of  the  words  almost 
invariably  used  in  describing  an  accessory  before  the  fact  (1  Hale, 
615).  It  is  also  used  in  speaking  of  abettors  (24  &  25  Yict. 
c.  94),  MS.  2,  8.  A  person  aiding  and  abetting  would  also  be 
guilty  of  procuring ;  the  decisions  on  the  subject  of  aoces- 
fories  before  the  fact  would  therefore  be  in  point.  The  bare 
concealment  of  a  felony  to  be  committed  wUl  not  make  the 
party  concealing  it  an  accessory  before  the  fact  (2  Hawk.  P.  C. 
c.  29,  s.  23).  Nor  will  a  tacit  acquiescence  or  words  which  amount 
to  a  bare  permission  be  sufficient  to  constitute  this  offence  (1  Hale, 
616). 

Generally  on  the  subject  of  accessories  before  the  fact,  see 
Archbold's  Criminal  Pleading,  Roscoe's  Criminal  Evidence,  1  Buss. 
OD  Crimes. 

The  words  "  aid,  abet,  counsel,  or  procure  "  describe  the  offence 
of  the  accessory  by  reference  to  that  of  the  principal  (£a;  parte 
Ch.  Smith,  22  J.  P.  834  ;  3  H.  &  N.  227  ;  27  L.  J.  M.  C.  186). 
See  also  Stacey  v.  Whitehurst,  34  L.  J.  M.  C.  94  ;  18  C.  B.  (n.s.) 
344;  11  L.  T.  (n.8.)  710,  where  A.  was  convicted  of  aiding  and 
abetting  B.  in  committing  the  offence  of  trespassing  in  pursuit  of 
game  under  the  following  facts : — A.  drove  B.  in  a  conveyance 
along  a  public  road  for  a  lawful  purpose.  The  conveyance  was 
stopped  by  A. ;  B.  got  out  and  entered  a  field  and  shot  a  hare, 
which  he  gave  to  A.  on  returning  to  the  conveyance,  and  then  A. 
and  B.  drove  off  together ;  Willes,  J.,  saying  at  p.  96  of  L.  J. 
M.  C.  Rep.  :  '^I  ^nk  the  facts  stated  are  such  that,  if  the 
offence  had  been  a  felony,  would  have  constituted  the  respon- 
dent an   accessory  thereto,   and,   therefore,   they  are  sufficient 
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Sect.  5;      to  constitute  him  a  principal  where  the  offence  is  a  misdemeanor, 

and  the  distinction  between  principal  and  accessory  does  not  exist." 

Note. 

Where  and  when  **Men8  Bea"  necesBaiy. — There  are  some 
cases  under  particular  statutes  where  it  may  be  unnecessary 
to  show  the  meiis  rea  of  the  person  aiding  and  abetting.  For 
instance,  in  Ex  parte  Ch.  Smithy  supra,  there  was  a  commitment 
under  11  &  12  Vict.  c.  43,  s.  5,  for  aiding  a  handicraftsman  in 
unlawfully  absenting  himself  from  his  service.  It  was  objected 
that  the  commitment  disclosed  no  offence  within  the  statute  on 
the  part  of  Smith,  as,  although  it  was  admitted  that  Thompson 
had  committed  an  offence,  and  that  Smith  aided  him  in  its  com- 
mission, yet  it  did  not  appear  that  Smith  knew  Thompson  had 
no  lawful  excuse  for  so  absenting  himself,  and  Lord  Bkamwell 
thus  gives  his  opinion  on  such  objection  : — "  To  allege  the  know- 
ledge of  Smith  could  only  be  necessary  on  the  ground  that  a  man 
cannot  conmut  the  offence  of  aiding  another  to  absent  himself 
unlawfully  from  his  employment  without  knowing  all  the  in- 
gredients which  must  exist  to  make  such  absence  unlawful,  as  to 
which  I  entertain  great  doubt ;  and  the  inclination  of  my  opinion 
is  that  if  a  man  aids  another  in  the  commission  of  an  act  which  w 
unlawful,  unless  certain  facts  exist,  and  he  does  not  inquire 
whether  such  facts  exist  or  not,  he  may  be  convicted  of  aiding  in 
the  commission  of  the  offence.'*  A  similar  question  was  discussed 
in  the  case  of  R.  v.  Prince,  L.  R.  2  C.  C.  R.  154  ;  39  J.  P.  530, 
676  ;  44  L.J.  M.  C.  122  ;  32  L.  T.  700  ;  24  W.  B.  76  ;  13  Cox  C.  C. 
138.  See  also  judgment  of  Stephen,  J.,  in  Cufidy  v.  Lecocq, 
13  Q.  B.  D.  307  ;  48  J.  P.  599  ;  53  L.J.  M.  C.  125  ;  51  L.  T.  265  ; 
32  W.  R.  769,  in  which  he  says  :  '^  I  do  not  think  that  the  maxim 
as  to  the  mem  rea  has  so  wide  an  application  as  it  is  dometimes 
considered  to  have.  In  old  time,  and  as  applicable  to  the  conmion 
law  and  to  earlier  statutes,  the  maxim  may  have  been  of  general 
application  ;  but  a  difference  has  arisen  owing  to  the  greater  pre- 
cision of  modem  statutes.  It  is  impossible  now  to  apply  the 
maxim  generally  to  all  statutes,  and  it  is  necessary  to  look  at  the 
object  of  each  act  to  see  whether  and  how  far  knowledge  is  of  the 
essence  of  the  offence  charged.** 

On  this  subject  the  case  of  Mullens  v.  Collins,  L.  R.  9  Q.  B.  292  ; 
43  L.  J.  M.  C.  67  ;  22  W.  R.  297  ;  29  L.  T.  838,  may  be  referred 
to,  where  a  licensed  victualler  was  held  liable  to  be  convicted  under 
35  &  36  Vict.  c.  94,  s.  16  (2),  although  he  had  no  knowledge  of  the 
act  of  his  servant  ;  and  the  case  of  Somerset  v.  Hart,  12  Q.  B.  D. 
360  ;  48  J.  P.  327  ;  53  L.  J.  M.  C.  77,  where  it  was  held  (dis- 
cussing  Mullens  v.  Collins)  that  the  justices  were  right  in  refusing 
to  convict  the  licensed  person  of  suffering  gaming  on  his  premises 
where  the  evidence  showed  that  gaming  had  taken  place  to  the 
knowledge  of  his  servant  employed  regularly  on  the  premises,  but 
did  not  show  any  connivance  on  his  part,  or  that  his  servant  was 
in  charge  of  the  premises  ;  and  in  Cundy  v.  Lecocq,  supra,  it  was 
held  that  prohibition  against  selling  intoxicating  liquor  to  a  drunken 
person  was  absolute,  and  that  knowledge  of  the  condition  of  the 
person  so  served  was  not  necessary  to  constitute  the  offence.    In 
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the  case  of  Somerset  v.  Wade,  [1894]  1  Q.  B.  674  ;  58  J.  P.  231  ;      Sect.  6. 

70  L.  T.  452  ;  10  T.  L.  B.  313  ;  63  L.  J.  M.  C.  126,  it  was 

held   that  a   peraon   cannot  be   convicted   under  s.  13   of   the        Notb. 
Licensing   Act,    1872    (35    &    36    Vict.   c.   94),    of  permitting 
drunkenness  on  his  premises  unless  it  is  proved  he  knew  of  the 
drunkenness. 

In  R.  V.  Bishop,  5  Q.  B.  D.  259  ;  44  J.  P.  330  ;  28  W.  R.  475  ; 
49  L.  J.  M,  C.  45  ;  42  L.  T.  240  ;  14  Cox  C.  C.  404,  where  the 
defendant  was  convicted  under  the  repealed  statute,  8  &  9  Vict, 
c.  100,  8.  44,  of  receiving  two  or  more  lunatics  into  her  house,  not 
being  registered  or  licensed,  but  the  jury  found  that  the  defendant 
honestly  and  on  reasonable  grounds  believed  that  the  persons 
received  were  not  lunatics,  it  was  held  that  such  belief  was 
immaterial  and  the  conviction  right.  And  in  the  case  of  Small  v. 
Waugh,  47  J.  P.  20,  where  in  a  colliery  horses  were  worked  while 
unfit,  and  the  evidence  showed  that  the  appellant  was  only  the 
certificated  manager  of  the  colliery,  and  did  not  show  that  he 
had  any  knowledge  or  notice  of  the  condition  of  the  horses,  it 
was  held  that  the  justices  were  wrong  in  convicting  him  under 
12  &  13  Vict.  c.  92,  s.  2,  and  that  some  knowledge  of  the 
matter  was  an  essential  ingredient  of  that  offence.  See  also 
Benfnrd  v.  Sims,  [1898]  2  Q.  B.  641  ;  14  T.  L.  B.  424  ;  67  L.  J. 
Q.  B.  67  ;  and  Du  Cros  v.  Lamboume,  70  J.  P.  N.  519  ; 
23  T.  L.  R.  3. 

In  Core  v.  James,  L.  R.  7  Q.  B.  135  ;  35  J.  P.  340  ;  41  L.  J. 
M.  C.  19  ;  25  L.  T.  593,  the  appellant  was  convicted  under  s.  8 
of  the  Bread  Act,  1836  (6  &  7  Will.  4,  c.  37),  of  using  alum  in 
making  bread  for  sale.  It  was  proved  that  he  sold  a  loaf  adulte- 
rated with  alum,  but  no  evidence  was  adduced  tending  to  prove 
that  either  he  or  his  servant,  who  made  the  bread,  knew  that 
alum  was  used  : — Held,  that  to  constitute  the  offence  there  must 
be  guiltv  knowledge,  and  that  the  conviction  was  wrong.  See 
also  Newman  v.  Jones,  17  Q.  B.  D.  132  ;  50  J.  P.  373  ;  55  L.  J. 
M.C.  113;  55L.  T.  327. 

In  Heame  v.  Garton,  28  L.  J.  M.  C.  216  ;  2  El.  &  El.  66,  it  was 
held  that  mens  rea  was  an  essential  element  in  the  offence  of 
sending,  without  expressly  giving  notice  of  their  nature,  goods  of 
a  dangerous  quality  by  railway,  contrary  to  5  &  6  Will.  4,  c.  cvii. 
(a  private  railway  Act).  And  in  Morden  v.  Porter,  29  L.  J. 
M.  C.213  ;  7  C.  B.  (n.s.)  641,  it  was  held  to  be  doubtful  whether 
a  trespassing  in  pursuit  of  game  under  the  Game  Act,  1831  (1  & 
2  Will.  4,  c.  32),  8.  30,  was  such  an  offence  as  to  render  it  necessary 
to  prove  that  the  defendant  should  have  intended  to  commit  or 
have  been  conscious  that  he  was  committing  a  trespass.  But  in 
Wathins  v.  Major,  L.  R.  10  C.  P.  662  ;  44  L.  J.  M.  C.  164  ;  33  L.  T. 
352;  24  W.  R.  164,  it  was  held  that  to  constitute  this  offence  a 
mens  rea  is  not  an  essential. 

If  the  keeper  of  a  place  of  public  resort  leaves  his  premises  in 
the  management  of  a  servant,  and  prostitutes  are  suffered  to  meet 
together  and  remain  in  the  house  contrary  to  the  Metropolitan 
Police  Act,  1839  (2  &  3  Vict.  c.  47),  s.  44,  the  mere  relation  of 
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Sect.  6.      master  aad  servant  ileither  makes  nor  prevents  the  latter  from 

being  an  aider  and  abettor  in  the  offence  ;  and  if  the  servant  in 

Note.  knowingly  suffering  prostitutes  to  meet  together  and  remain  la 
carrying  out  the  master*s  orders,  the  master  is  guilty  as  principal, 
and  the  servant  as  aiding  and  abetting,  and  the  latter  may  be  con- 
victed under  11  &  12  Vict.  c.  43,  s.  5  :  Wilson  (appellant),  Stewart 
(respondefU),  27  J.  P.  661  ;  3  B.  &  S.  913  ;  9  Jur.  (n.s.)  1130  ; 
32  L.  J.  M.  C.  198  ;  8  L.  T.  (n.s.)  277  ;  Blackburn,  J.,  saying  : 
^^  If  the  magistrate  meant  to  ask  whether  the  mere  fact  of  the 
relation  of  master  and  servant  existing  between  Fryer  and  Stewart 
was  sufficient  to  make  Stewart  an  aider  and  abettor,  I  should 
answer,  certainly  not."  See  also  35  J.  P.  428,  where  it  is  stated 
to  be  doubtful  whether  there  can  be  an  "  aider  "  in  the  offence  of 
"  permitting  "  an  act,  **  permitting "  being  an  act  of  the  will  in 
which  it  may  be  contended  others  cannot  share.  See  also  cases 
cited  in  Paley  on  Summary  Convictions  (8th  ed.),  p.  84 . 

Joint  and  Several  Convictions.— In  Ex  parte  Brotcn,  16  J.  P. 
69,  510,  three  persons  were  included  in  one  conviction  as  reputed 
thieves  under  the  Vagrancy  Act,  1824,  and  no  objection  appears 
to  have  been  taken  on  that  ground  to  its  validity. 

In  Ex  parte  Biggim^  26  J.  P.  244,  258,  an  objection  was  taken 
to  the  conviction  of  several  persons  who  were  tried  "  in  the  lump," 
but  the  court  held  it  to  be  good,  the  defendants  not  having  applied 
to  have  their  cases  taken  separately.  And  see  Wells  v.  Cheyney^ 
36  J.  P.  198. 

Where  one  is  charged  as  principal  and  another  as  abettor,  they 
may  be  jointly  charged  in  the  same  information ;  as  aiders  and 
abettors  are,  in  offences  less  than  felony,  deemed  to  be  principals, 
and  the  offence  of  one  person  who  committed  or  who  abetted  is 
therefore  deemed  but  one  offence. 

In  the  case  of  R,  v.  Litflechild,  L.  R.  6  Q.  B.  293  ;  35  J.  P.  86  ; 
40  L.  J.  M.  C.  137  ;  24  L.  T.  233,  three  persons  were  charged  on 
a  joint  information  with  using  a  gun  on  Sunday,  and  it  was  held 
that  each  was  liable  to  the  full  penalty,  and  might  be  separately 
convicted  and  separate  convictions  drawn  up  ;  and  that  it  was  in 
the  discretion  of  the  justices  to  hear  the  cases  together  or  separately. 
See  also  Mayheio  v.  Wardley^  10  C.  B.  (n.s.)  550. 

Offences  Single  in  their  Nature  and  those  Several  in  their 
Natnre. — In  R.  v.  Clarke^  Cowp.  610,  Lord  Mansfield  pointed 
out  the  distinction  between  offences  single  in  their  nature  and  those 
several  in  their  nature.  He  says :  "  Where  the  offence  is  in  its 
nature  single,  and  cannot  be  severed,  then  the  penalty  shall  only  be 
single,  because  though  several  persons  may  join  in  the  commission 
of  it,  it  still  constitutes  but  one  offence.  But  when  the  offence  is 
in  its  nature  several,  and  where  every  person  concerned  may  be 
separately  guilty  of  it,  there  each  offender  is  separately  liable  to 
the  whole  penalty,  because  the  crime  of  each  is  distinct  from  the 
offence  of  the  others,  and  each  is  punishable  for  his  own  crime  "  ; 
and  Mellor,  J.,  in  R,  v.  Littlechild,  supra^  said  :  "  Where  the 
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offeoce  is  several,  there  may  then  be  a  separate  conviction  and  a      Sect.  6* 
separate  penalty."  _Z — 

See  also  Paley  on  Summary  CJonvictions  (8th  ed.),  p.  288.  SHort, 

Pollock,  C.B.,  also  gives  the  following  rule  as  to  the  distinction 
between  joint  and  several  offences  in  AU.-Gen,  v.  McLean,  1  H.  & 
C.  750 :  "  The  form  which  the  legislature  uniformly  adopts  when 
the  intention  is  that  for  each  and  every  violation  of  an  Act  of 
Parliament  there  should  be  a  distinct  penalty,  is  to  impose  a  penalty 
by  express  words  for  each  and  every  offence."  See  also  R.  v. 
Matthews,  10  Mod.  27,  and  R,  v  Swallow,  8  T.  B.  286,  and  note 
to  s.  10,  post. 

Persons  charged  jointly  with  assault  are  not  entitled  to  sever 
their  defences  in  order  to  give  evidence  for  each  other  (Paul  v. 
Summrhayee,  4  Q.  B.  D.  9  ;  43  J.  P.  188  ;  27  W.  B.  215  ; 
39  L.  T.  574),  but  it  is  in  the  discretion  of  the  justices  to  permit 
them  to  do  so  (R.  v.  Littlechild,  supra  ;  R.  v.  Payne,  L.  B.  1  C.  C.  B. 
349  ;  41  L.  J.  M.  C.  65  ;  26  L.  T.  41  ;  20  W.  B.  390  ;  12  Cox 
C.  C.  118. 

In  the  case  of  In  re  The  Stipendiary  Magistrate  of  Brighton, 
9  T.  L.  B.  522,  it  was  held  that  a  charge  of  joint  assault  might  be 
heard  against  two  or  more  persons  separately  summoned  in  respect 
of  an  assault  on  the  same  person. 

6.  Provisions  of  11  8f  12  Vict.^c,  A2yas  to  justices  of  one 
county^  etc.^  acting  for  the  same  wliile  in  another,  etc.,  to 
extend  to  this  Act.']  Such  of  the  provisions  and  enactments 
in  the  Indictable  Oflfences  Act,  1848,  whereby  a  justice  of 
the  peace  for  one  coanty,  riding,  division,  liberty,  city, 
borough,  or  place  may  act  for  the  same  whilst  residing  or 
being  in  an  adjoining  county,  riding,  division,  liberty, 
city,  borough,  or  place,  of  which  he  is  also  a  justice  of  the 

C»ce,  or  whereby  a  justice  of  the  peace  for  any  county  at 
rge,  riding,  division,  or  liberty  may  act  as  such  within 
any  city,  town,  or  precinct  next  adjoining  thereto  or  sur- 
rounded thereby,  oeing  a  county  of  itself  or  otherwise 
having  exclusive  jurisdiction,  as  are  applicable  to  the  pro- 
visions of  this  Act,  shall  be  deemed  to  be  incorporated 
into  this  Act,  and  to  extend  to  all  acts  required  of  or  to 
be  performed  by  justices  of  the  peace  under  or  by  virtue 
of  this  Act,  in  as  full  and  ample  a  manner  as  if  the  said 
provisions  and  enactments  were  here  repeated  and  made 
parts  of  this  Act. 

Section  35  of  this  Act  does  not  apply  to  or  control  this  section. 
See  26  &  27  Vict.  c.  77. 

Sumiiiaiy  Jurisdiction  depends  on  Statute.—- No  offence  is 
cognixable  by  justices  sitting  as  a  court  of  summary  jurisdiction 
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Sect.  6.      unlees  expressly  made  so  by  ,an  Act  of  Parliament  (Kitchen  v. 

Share,  6  A.  &  E.  729  ;  1  Nev.  &  P.  791).     But  in  CuOen  v.  Trimble, 

NoTB.  L.  B,  7  Q.  B.  716  ;  41  L.  J.  M.  C.  132  ;  26  L.  T.  691  ;  20  W.  R. 
701,  rt  ¥ra8  held  that  justices  had  impliedly  jurisdiction  to  sum- 
marily convict  of,  and  inflict  penalties  for,  an  offence  against  s.  57 
(now  repealed)  of  the  Ck>ntagious  Diseases  (Animals)  Act,  1870 
(32  &  33  Yict.  c.  70),  although  s.  103  (the  section  imposing  the 
penalty  "  upon  any  person  guilty  of  any  offence  against  this  Act  '*) 
did  not,  in  terms,  mention  that  such  penalty  was  to  be  adjudged 
payable  on  summary  conviction.  This  case  was  followed  in 
Johnson  v.  Colam,  L.  B.  10  Q.  B.  644  ;  40  J.  P.  136  ;  44  L.  J. 
M.  G.  185  ;  32  L.  T.  725  ;  23  W.  B.  697,  a  case  decided  on  the 
same  statute. 

Justices'  OommissionB. — The  territorial  jurisdiction  of  justices 
is  limited  to  the  area  or  place  for  which  their  commissions  are 
issued,  and  they  can  consequently  only  exercise  the  powers  con- 
ferred on  them  within  such  specified  area.  "  The  jurisdiction  is 
not  personal  to  the  justices.*'  There  is,  however,  stated  to  be  a 
distinction  as  to  this  between  ministerial  and  judicial  duties.  The 
former,  such  as  taking  recognizances,  it  is  said,  can  be  exercised 
outside  the  area  of  a  county  or  borough,  but  the  latter  can  never 
be  exercised  outside  the  appointed  area.  See  this  question  discussed 
in  Paley  on  Summary  Convictions  (8th  ed.),  pp.  18  et  seq. ;  R.  v. 
Stain/orth  11  Q.  B.  66  ;  R.  v.  Totties,  11  Q.  B.  80  ;  18  L.  J.  M.  C. 
46  ;  In  re  Peerless,  1  Q.  B.  143  ;  and  Staverton  v.  Ashburton, 
24  L.  J.  M.  C.  53  ;  4  El.  &  Bl.  526. 

In  Kerr  v.  Ailsa  (Marquis),  1  Macq.  H.  L.  Cas.  736,  it  was  held 
that  an  affidavit  before  a  justice  of  the  county  of  Midlothian  is 
valid  though  taken  in  London.  This  would  also  apply  to  a 
statutory  declaration  taken  under  the  Statutory  Declarations  Act, 
1835.  It  is  very  doubtful,  however,  whether  it  is  expedient  for 
a  justice  to  act  ministerially  outside  his  jurisdiction. 

With  regard  to  the  jurisdiction  of  justices  in  petty  sessional 
divisions,  see  the  Division  of  Ck)unties  Act,  1828  (9  Geo.  4,  c.  43). 

Local  Jurisdiction  of  Justices. — Statutes  enacting  that  ''every 
offence  shall  be  deemed  to  have  been  committed  either  in  the  place 
where  it  actually  was  committed  or  in  any  place  where  the  party 
accused  happens  to  be,"  do  not  authorise  a  conviction  for  an  offence 
that  has  taken  place  out  of  the  jurisdiction  of  the  justices  against 
a  person  summoned  from  without  such  jurisdiction,  and  the  defen- 
dant's appearance  to  such  summons,  and  submission  to  the  justices' 
authority,  will  not  cure  such  defect  of  jurisdiction  (Johnson  v. 
Colam,  supra).  And  see  the  cases  on  waiver  of  irregularities  cited 
in  s.  1,  a7ite,  p.  13. 

A  statute  which  directs  that  proceedings  are  to  be  taken  before 
**  a7ty  two  justices  "  is  construed  to  mean  "  any  two  justices  having 
regard  to  their  statutory  or  common  law  jurisdiction  "  (Re  Peerless, 
1  Q.  B.  143). 

Backing  Warrants. — As  to  the  backing,  etc.,  of  warrants,  see 
note  to  s.  3,  ante,  p.  24. 
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It  may  be  mentioned  that  the  backing  of  a  warrant  is  a  minis-      Sect.  6. 

ierkil  act,  and  the  issuing  justice  is  alone  responsible.    Warrants  of        

distress,  where  sufficient  to  satisfy  the  amount  of  the  warrant  is       Note. 
not  found  in  the  county  or  place  where  issued,  may  be  backed  by 
the  justice  of  another  county  or  place  (s.  19,  post). 

But  warrants  of  metropolitan  police  magistrates  may  be  executed 
anywhere  in  the  United  Kingdom  without  endorsement,  and  war- 
rants of  justices  for  the  home  counties  may  be  executed  in  the 
city  of  London  without  backing,  and  vice  versd. 

Justices  for  a  county  have  jurisdiction  to  make  an  order  under 
the  repealed  statute  3  &  4  Vict.  c.  54,  relating  to  a  criminal  lunatic, 
while  sitting  in  a  borough  having  a  separate  commission  of  the 
peace,  by  virtue  of  11  &  12  Vict.  c.  42,  s.  6,  and  11  &  12  Vict, 
c.  43,  s.  6,  coupled  with  the  S.  J.  Act,  1863  (26  &  27  Vict.  c.  77), 
which  latter  Act  so  far  renders  nugatory  the  exceptions  in  1 1  & 
12  Vict.  c.  43, 8.  35.  Per  Cockburn,  C.J. :  **  The  S.  J.  Act,  1863, 
8.  1,  in  effect  enacts  that  s.  35  of  11  &  12  Vict.  c.  43,  shall  be 
repealed  so  far  as  it  had  any  operation  to  control  s.  6  of  the  same 
Act,  and  therefore,  by  what  is  certainly  a  most  remarkable  piece  of 
legislation,  the  operation  of  s.  6  is  left  untouched  as  to  the  juris- 
diction of  justices,  although  other  sections  of  the  Act,  such  as 
s.  11,  limiting  the  time  for  making  the  complaints,  will  still  not 
apply  to  the  orders  mentioned  in  s.  ^b''^ {Bradford  v.  Clerk  of  the 
Peace  for  Wilts,  L.  R.  3  Q.  B.  604  ;  9  B.  *i  S.  660  ;  18  L.  T.  615). 

See,  as  to  oaths  and  qualification  of  justices  for  counties,  the 
Promissory  Oaths  Acts,  1868  (31  &  32  Vict,  c.,72)  and  1871  (34  & 
35  Vict.  c.  48),  the  Justices  of  the  Peace  Act,  1906  (6  Edw.  7, 
c.  16),  and  note  to  s.  1  of  11  &  12  Vict.  c.  42,  ^o«^ 

GoTinty  Justices.— By  the  Poor  Relief  Act,  1722  (9  Geo.  1,  c.  7), 
a.  3,  and  11  &  12  Vict.  c.  42,  s.  6  (which  latter .  section  is  incor- 
porated into  this  Act),  and  amended  by  26  &  27  Vict,  c.  77,  post, 
county  justices  may  act  as  such  in  any  city  or  onter  place  having 
exclusive  jurisdiction,  and  which  is  situate  within,,  or  surrounded 
by,  the  county  for  which  they  are  appointed. 

9  Geo.  1,  c.  7,  s.  3,  enacts,  in  effect,  as  follows  :*  For  the 
greater  ease  of  justices  of  the  peace  whom  Her  Majesty  shall 
appoint,  be  it  enacted  that  if  any  such  justice  shall  happen  to 
dwell  in  any  city  or  precinct  that  is  a  county  in  itself  situate 
within  the  county  at  large  for  which  he  is  a  justice,  although  not 
within  the  same  county,  such  justice  may  grant  warrants,  take 
examinations,  and  make  orders  for  any  matters  which  any  one  or 
more  justice  or  justices  of  the  peace  may  act  at  his  own  dwelling- 
house,  although  such  dwelling-house  be  out  of  the  county  for 
which  he  is  authorised  to  act,  and  in  some  city  or  precinct  that  is  a 
county  of  itself  ;  and  all  warrants,  orders,  and  other  acts  of  such 
justice  shall  be  good  and  valid,  although  it  happens  to  be  out  of 
the  limits  of  the  proper  precinct  or  authority,  provided  that 
nothing  herein  shall  give  power  to  justices  for  the  county  to  hold 
courts  of  quarter  sessions  in  such  cities  or  towns,  nor  to  act  nor 
intermeddle  in  any  matters  or  things  arising  within  cities  and 
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Sect.  6.      towns  which  are  counties  of  themselves,  but  that  all  such  acts  or 

doings  shall  be  of  such  force  as  if  this  Act  had  not  been  passed. 

Note.  See  s.  6  of  the  Indictable  Offences  Act,  1848,  pasty  and  also 

52  &  53  Vict.  c.  63,  s.  13  (11),  post. 

Section  35  not  to  control  8.  6.~By  the  S.  J.  Act,  1863  (26  & 
27  Vict.  c.  77),  s.  1,  "  the  thirty-fifth  section  of  the  principal  Act 
(11  &  12  Vict.  c.  43),  shall  not  apply  to  or  control  the  sixth 
section  of  the  same  Act ;  and  such  last-mentioned  section  shall  be 
construed  as  if  the  thirty-fifth  section  were  not  and  never  had  been 
contained  in  the  principal  Act.'' 

Justices  OommiBsioned  for  two  Comities.— When  justices  are 
commissioned  for  two  adjoining  counties  they  may  act  in  either  of 
such  counties  in  any  matters  arising  in  either  of  such  counties, 
provided  they  are  at  the  time  residing  in  one  of  such  counties. 
See  s.  5  of  the  Indictable  Offences  Act,  1848  (11  &  12  Vict, 
c.  42),  post. 

As  with  justices  for  the  county  at  large,  so  with  borough 
justices,  their  jurisdiction  is  limited  by  the  boundaries  of  the 
borough  or  place  for  which  they  are  commissioned. 

Boroni^  Jnstices—Oonnty  Justices  acting  in  Boroughs. — 
The  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
regulates  the  acts  of  justices  of  such  places  as  are  within  its 
provisions.  See  s.  6.  Section  154,  as  to  the  jurisdiction  of 
county  justices  in  boroughs,  enacts  (1)  where  a  borough  has  not  a 
separate  court  of  quarter  sessions,  the  justices  of  the  county  in 
which  the  borough  is  situate  shall  exercise  the  jurisdiction  of 
justices  in  and  for  the  borough  as  fully  as  they  can  and  ought  for 
the  county.  (2)  No  part  of  a  borough  having  a  separate  court  of 
quarter  sessions  shall  be  within  the  jurisdiction  exercisable  out 
of  quarter  sessions  of  the  justices  of  a  county  where  the  borough 
was  exempt  therefrom  before  the  passing  of  the  Municipal 
Corporations  Act,  1835. 

Section  157  (2),  as  amended  by  the  Justices  of  the  Peace  Act, 
1906  (6  Edw.  7,  c.  16)  :  A  justice  of  the  borough  shall  not  be 
capable  of  acting  as  such  until  he  has  taken  the  oaths  required  to 
be  taken  by  justices,  and  made  before  the  mayor  or  two  other 
members  of  the  council  a  declaration  according  to  schedule  eight. 

(3)  He  must,  while  acting  as  such,  reside  in  or  within  seven 
miles  of  such  borough,  or  occupy  a  house,  etc.,  in  such  borough. 

(4)  He  need  not  be  a  burgess.  See  the  Promissory  Oaths  Act,  1868 
(31  &  32  Vict.  c.  72),  ss.  4,  6  ;  and  the  Promissory  Oaths  Act,  1871 
(34  &  35  Vict.  c.  48;,  s.  2  ;  and  note  to  s.  1  of  11  &  12  Vict.  c.  42. 

Section  158  {Jurisdiction  of  borough  justices)  sub-s.  (1)  :  A  justice 
for  a  borough  shall,  with  respect  to  offences  committed  and 
matters  arising  within  the  borough,  have  the  same  jurisdiction  and 
authority  as  a  justice  for  a  county  has  under  any  local  or  general 
Act  with  respect  to  offences  committed  and  matters  arising 
within  the  county.  Except  that  he  shall  not,  by  virtue  of  his 
being  a  justice  for  the  borough,  act  as  a  justice  at  any  court 
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of  gaol  delivery  or  quarter  sessioDs,  or  in  makiDg  or  levying  any      Sect.  6. 

county  or  borough  rate.    (2)  A  justice  shall  not  be  disabled  from         . 

acting  in  the  execution  of  this  Act  by  reason  of  his  being  liable  to        Notb. 
the  borough   rate.      As  to  this  section,   see  WiUon  v.  Sh'ugnell, 
7  Q.  B.  D.  548  ;  45  J.  P.  831  ;  50  L.  J.  M.  C.  145  ;  45  L.  T.  219  ; 
14  Cox  C.  C.  624. 

By  s.  163,  a  recorder  may  be  appointed  who  is  to  be  ex-officio  a 
justice  for  the  borough. 

Section  223  (see  note  to  s.  3,  ante^  p.  23),  provides  for  the  service 
of  summonses  and  warrants  issued  by  a  borough  justice,  in  the 
county  where  such  borough  is  situate,  without  being  endorsed  by  a 
county  justice.    As  to  measurement  of  distance,  see  anUj  p.  23. 

Sections  228,  229  prescribe  the  boundaries  of  boroughs. 

Section  248  contains  special  provisions  as  to  certain  of  the 
Cinque  Ports  and  the  powers  of  the  quarter  sessions,  recorder, 
and  justices,  etc.,  for  such  places.  The  provisions  of  the  Cinque 
Ports  Act,  1869,  are  saved  by  sub-s.  (7)  of  this  section.  By 
8.  250  (4)  :  "  Nothing  in  this  Act  shall  alter  the  respective 
jurisdiction  of  county  and  borough  justices." 

Petty  S688ioii8  in  Boroughs. — By  the  Petty  Sessions  Act, 
1849  (12  &  13  Vict.  c.  18),  s.  1,  every  sitting  and  acting  of 
justices  of  the  peace,  or  of  a  stipendiary  magistrate,  in  and  for 
any  city,  borough  or  town  corporate  having  a  separate  commission 
of  the  peace,  or  any  part  thereof,  within  England  and  Wales,  at 
any  police  court,  or  other  place  appointed  in  that  behalf,  shall  be 
deemed  a  petty  sessions  of  the  peace,  and  the  district  for  which 
the  same  shall  be  holden,  shall  be  deemed  a  petty  sessional 
division  within  the  meaning  of  any  Acts  of  Parliament  already 
made  or  hereafter  to  be  made,  having  relation  to  such  petty 
sessions,  or  to  any  business  to  be  transacted  thereat. 

Oifences  in  Workhonses  and  Unions. — As  to  workhouses  in 
unions,  see  the  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict, 
c.  101),  s.  57,  which  provides  for  the  committal  of  offenders  in 
workhouses  brought  before  justices  and  convicted  to  the  gaol  of 
t^e  place  to  which  such  offenders  belong,  although  such  justices 
are  not  justices  acting  for  the  jurisdiction  in  which  the  prison,  or 
the  workhouse  in  which  the  offence  was  committed  are  situate  ; 
and  the  Poor  Law  Amendment  Act,  1848  (11  &  12  Vict.  c.  110), 
8.  9,  as  to  persons  chargeable  to  the  common  fund  of  a  union, 
and  being  convicted  of  any  offence  committed  in  a  workhouse, 
may  be  committed  by  any  justice  before  whom  he  is  charged  and 
convicted  to  the  common  gaol  of  the  county  or  place  which 
contains  the  parish  to  which  such  offender  is  chargeable  ;  and 
30  &  31  Vict.  c.  106,  s.  27,  which  enacts  that  where  a  union 
extends  into  several  distinct  jurisdictions,  every  matter,  act, 
charge,  or  complaint  by  which  the  guardians  thereof  are  affected, 
or  in  which  they  have  any  interest,  shall,  for  the  purpose  of 
jurisdiction,  be  deemed  to  arise  or  exist  equally  throughout  the 
union. 
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Sect.  6.  In  R.  V.  Staffordshire  JJ.,  L.  R.  7  Q.  B.  288  ;  41  L.  J.  M.  C. 

78  ;    20  W.  R.  366  ;    25  L.  T.  829,  it  was   held  that  where  a 

Note.  pauper  becomes  chargeable  in  a  union,  including  a  borough  having 
a  separate  court  of  quarter  sessions,  the  guardians  may  obtain  an 
order  for  the  panper's  removal  to  his  place  of  settlement  from  the 
borough  justices,  although  the  particular  parish  from  which  he  is 
to  be  removed  is  not  within  the  borough,  and  in  such  a  case  the 
proper  tribunal  to  hear  an  appeal  against  the  order  is  the  quarter 
sessions  for  the  borouj^fh,  and  not  that  for  the  county. 

Offences  within  the  Connty  or  Place.—Detached  Parts  of  a 
Connty. — The  jurisdiction  of  justices  is  further  limited  to 
offences  committed  within  the  county  or  place  for  which  they 
hold  their  commission.  Sometimes,  however,  a  county  wholly 
surrounds  a  detached  part  of  another  county,  and  in  such  a  case 
the  justices  for  the  county  inclosing  the  detached  portion  may  act 
for  such  detached  portion.  See  7  &  8  Vict.  c.  61,  s.  2,  as  to 
declaring  the  divisions  to  which  detached  parts  of  counties,  etc. 
belong,  and  s.  3,  providing  for  holding  special  and  petty  sessions 
within  such  detached  parts  of  counties. 

In  order  to  remove  doubts  which  had  arisen  whether  the 
powers  given  to  justices,  etc.  in  detached  parts  of  counties  under 
the  Counties  (Detached  Parts)  Act,  1839  (2  &  3  Vict.  c.  82),  are 
applicable  to  ministerial  acts,  and  cases  of  summary  jurisdiction, 
8.  7  of  the  Indictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42), 
post^  was  passed. 

Local  Jurisdiction  of  Courts  of  Summary  Jurisdiction. — 

As  to  the  local  jurisdiction  of  courts  of  summary  jurisdiction,  see 
ss.  45,  46  of  S.  J.  Act,  1^1^,  pout. 

Special  Statutory  Provisions  as  to  Jurisdiction. — For  special 
provisions  as  to  jurisdiction  see  as  to  offences  against  the  Excise 
Laws,  the  Excise  Management  Act,  1827  (7  &  8  Geo.  4,  c.  63),  s.  65  : 
as  to  Shipping,  57  &  58  Vict.  c.  60,  ss.  684—687  ;  as  to  Customs 
Offences  on  the  high  seas,  39  &  40  Vict.  c.  36,  ss.  229,  230  ;  the 
Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  115,  and  24  &  25  Vict, 
c.  97,  s.  72  ;  the  Diseases  of  Animals  Act,  1894  (57  &  58  Vict, 
c.  57),  s.  57(4)). 

The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  114,  gives 
jurisdiction  to  justices  to  deal  with  stealers  of  property,  in  the 
place  where  such  property  is  in  their  possession,  although  that 
place  is  not  that  in  which  the  offence  charged  was  committed,  and 
the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  c.  19),  as  to  fraudulent 
removal  of  goods  by  tenants  has  a  similar  provision.  See  R,  v. 
Morgan^  Cald.  158.  See  also  as  to  this  Archbold's  Crim.  PI. 
under  "  Venue."  The  Consolidated  Statutes  of  1861  contain 
provisions  for  giving  jurisdiction  on  land  in  cases  of  indictable 
offences  committed  at  sea.  So  also  the  Post  Office  (Offences) 
Act,  1837  (7  Will.  4  &  1  Vict.  c.  36),  s.  39,  as  to  post  office 
offences  within  the  Admiralty  jurisdiction.  As  to  this  see  the 
Territorial  Waters  (Jurisdiction)  Act,  1878  (41  &  42  Vict.  c.  73)  ; 
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R.  V.  Keyn,  2  Ex.  D.  63  j  41  J.  P.  517  ;  46  L.  J.  M.  C.  17  ;  R.  v.      Sect.  6. 

Anderson,  1  L.  R.  C.  C.  R.  161  ;  38  L.  J.  M.  C.  12  ;  19  L.  T. 

400 ;  11  Cox  C.  C.  198,  and  note  to  a.  2  of  11  &  12  Vict.  c.  42.        ^^^' 
As  to  the   conviction  of  accessories,  see  s.  5,  ante,  and  as  to 
accessories  to   felonies  committed    within   the  Admiralty  juris- 
diction  of   England   or  Ireland,  see  24  &  25  Yict.  c.  94,  s.  9 
(The  Accessories  and  Abettors  Act,  1861). 

Exclusive  Jurisdiction  in  Liberties  of  Comities.— Although 
the  authority  of  justices  for  counties  is  confined  to  the  limits  of 
the  county  for  which  they  are  commissioned,  yet  it  does  not 
necessarily  extend  to  all  places  within  such  county.  There  are 
liberties  in  counties,  the  charters  creating  which  give  exclusive 
jurisdiction  to  the  justices  appointed  for  them.  See  Arnold  v. 
Dimsdale,  2  El.  &  Bl.  580  ;  22  L.  J.  M.  C.  161  ;  Candlish  v. 
Simpson,  1  B.  &  S.  367  ;  30  L.  J.  M.  C.  178  ;  14  L.  T.  437  ; 
Broxcn  V.  Nicholson,  28  L.  J.  M.  C.  49  ;  5  C.  B.  (n.8.)  468  ; 
32  L.  T.  (o.s.)  160.  See  also  Paley  on  Summary  Convictions 
(8th  ed.),  p.  35,  and  sub-s.  (2)  of  s.  154  of  the  Municipal  Corpora- 
tions Act,  1882,  supra :  Reigate  v.  Hart,  L.  R.  3  Q.  B.  244  ;  37  L.  J. 
M.  C.  70  ;  18  L.  T.  237.  See  as  to  disqualification  on  ground  of 
interest  note  to  s.  Impost,  and  s.  158  of  45  &  46  Vict.  c.  50. 

The  jurisdiction  of  justices  is  temporarily  suspended  in  some 
cases,  as,  for  instance,  a  justice  who  acts  as  sheriff  is  not  to 
exercise  his  jurisdiction  as  a  justice  during  his  year  of  office 
iEx  parte  ColvilU,  1  Q.B.  D.  133  ;  45  L.  J.  M.  C.  108  ;  24  W.R. 
456). 

See  as  to  coroners,  Davis  v.  Pembrokeshire  J  J.,  7  Q.  B.  D.  513. 

The  bankruptcy  of  a  justice  also  disqualifies  him  from  acting. 

Priority  in  Jurisdiction. — And  where  magistrates  duly  autho- 
rised act  in  any  matter  within  their  jurisdiction,  their  doing  so 
excludes  the  jurisdiction  of  all  other  justice^  and  the  acts  of  other 
justices  except  in  conjunction  with  the  first  are  void. 

See  further  on  the  subject  of  this  note,  the  notes  to  ss.  1,  2  of 
11  &  12  Vict.  c.  42,po«<. 

As  to  the  jurisdiction  of  justices  being  ousted  by  a  honA  fide 
claim  of  right,  see  notes  to  s.  12,  post. 

7.  Potoers  of  olptaining  attendance  of  witnesses,^  If  it 
shall  be  made  to  appear  to  any  justice  of  the  peace,  by  the 
oath  or  affirmation  of  any  credible  person,  that  any  person 
i¥ithin  the  jurisdiction  of  such  justice  is  likely  to  give 
material  evidence  in  behalf  of  the  prosecutor  or  com- 
plainant or  defendant,  and  will  not  voluntarily  appear  for 
the  purpose  of  being  examined  as  a  witness  at  tne  time 
and  place  appointed  for  the  hearing  of  such  information 
or  complaint,  such  justice  may  and  is  hereby  required  to 
issue  his  summons  [5]  to  such  person  under  his  hand  and 
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Sect.  7.  seal,  requiring  him  to  be  and  appear  at  a  time  and  place 
mentioned  in  such  summons  before  the  said  justice,  or 
before  such  other  justice  or  justices  of  the  peace  for  the 
same  county,  riding,  division,  liberty,  city,  borough,  or 
place  as  shall  then  be  there,  to  testify  what  he  shall 
know  concerning  the  matter  of  the  said  information  or 
complaint ;  and  if  any  person  so  summoned  shall  neglect 
or  refuse  to  appear  at  the  time  and  place  appointed  by  the 
said  summons,  and  no  just  excuse  shall  be  offered  for  such 
neglect  or  refusal,  then  (after  proof  upon  oath  or  affirma- 
tion of  such  summons  having  been  served  upon  such 
person,  either  personally,  or  by  leaving  the  same  for  him 
with  some  person  at  his  last  or  most  usual  place  of  abode, 
and  that  a  reasonable  sum  was  paid  or  tendered  to  him 
for  his  costs  and  expenses  in  that  behalf,)  it  shall  be  lawful 
for  the  justice  or  justices  before  whom  such  person  should 
have  appeared  to  issue  a  warrant  [7]  under  his  or  their 
hands  and  seals  to  bring  and  have  such  person,  at  a  time 
and  place  to  be  therein  mentioned,  before  the  justice  who 
issued  the  said  summons,  or  before  such  other  justice  or 
justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place  as  shall  then  be  there,  to 
testify  as  aforesaid,  and  which  said  warrant  may,  if 
necessary,  be  backed  as  hereinbefore  is  mentioned,  in 
order  to  its  being  executed  out  of  the  jurisdiction  of  the 
justice  who  shall  nave  issued  the  same  ;  or  if  such  justice 
shall  be  satisfied  by  evidence  upon  oath  or  affirmation 
that  it  is  probable  that  such  person  will  not  attend  to  give 
evidence  without  being  compelled  so  to  do,  then,  instead  of 
issuing  such  summons,  it  shall  be  lawful  for  him  to  issue 
his  warrant  [8]  in  the  first  instance,  and  which,  if  neces- 
sary, may  be  oacked  as  aforesaid  ;  and  if  on  the  appearance 
of  such  person  so  summoned  before  the  said  last-mentioned 
justice  or  justices,  either  in  obedience  to  the  said  summons 
or  upon  being  brought  before  him  or  them  by  virtue  of 
the  said  warrant,  such  person  shall  refuse  to  be  examined 
upon  oath  or  affirmation  concerning  the  premises,  or  shall 
refuse  to  take  such  oath  or  affirmation,  or,  having  taken 
such  oath  or  affirmation,  shall  refuse  to  answer  such 
questions  concerning  the  premises  as  shall  then  be  put 
to  him,  without  oflFering  any  just  excuse  for  such  refusal, 
any  justice  of  the  peace  tnen  present,  and  having  there 
jurisdiction,  may  by  warrant  [9]  under  his  hand  and  seal 
commit  the  person  so  refusing  to  the  common   gaol  or 
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house  of  correction  for  the  county,  riding,  division,  liberty,  Sect  7. 
city,  borough,  or  place  where  such  person  so  refusing 
shall  then  be,  there  to  remain  and  be  imprisoned  for  any 
time  not  exceeding  seven  days,  unless  he  shall  in  the 
meantime  consent  to  be  examined  and  to  answer  concerning 
the  premises. 

WitnesseB  who  are  Prisoners,  and  **  Habeas  Oonras."— See 

the  Criminal  Procedm-©  Act,  1853  (16  &  17  Vict.  c.  30),  s.  9,  and 
the  Prison  Act,  1898  (61  &  62  Vict.  c.  41),  a.  11,  posty  and 
rr.  216—230,  Crown  Office  Rules,  1906. 

In  Poor  Law  Proceedings.— With  regard  to  the  examining  of 
witnesses  in  proceedings  to  be  had  before  justices  in  petty  or 
special  sessions,  or  out  of  sessions,  under  the  provisions  of  the 
Poor  Law  Acts,  see  the  Poor  Law  Amendment  Act,  1844  (7  & 
8  Fict.  c.  101),  s.  70.     See  R,  v.  Orton,  7  Q.  B.  120. 

Inflim  Witnesses. — Where  an  infirm  witness  is  unable  to 
attend  on  a  Crown  Office  subpcena  and  give  evidence  on  a  matter 
at  petty  sessions,  there  is  no  power  in  the  superior  courts  to  issue 
ao  order  to  a  justice  of  the  peace  residing  near  to  take  the 
ezunination  of  an  infirm  witness  unable  to  attend  on  a  Crown 
Ofice  subpoena  (Ex  parU  Kimholton,  26  J.  P.  769  ;  6  L.  T.  347). 

A  justice  has  no  power  under  the  Criminal  Law  Amendment 
Act,  1867  (30  &  31  Vict.  c.  35),  s.  6,  to  take  the  deposition  of  a 
wi:nes8  dangerously  ill  and  not  likely  to  recover,  and  to  make  the 
sane  evidence  after  the  death  of  such  witness  in  respect  of  any 
bnt  indictable  offences.    See  s.  18  of  11  &  12  Vict.  c.  42. 

Prodaction  of  Doenments. — A  justice  also  has  no  power  to 
compel  a  witness  to  produce  documents  ;  the  proper  course  is  to 
serve  a  Crown  Office  subpana  duces  tecum. 

Expenses  of  Witness. — A  witness  is  entitled  by  this  section  to 
the  tender  of  a  reasonable  sum  for  his  costs  and  expenses ;  no 
tcUe  under  this  Act  has  been  issued,  but  it  is  usual  for  justices  to 
adopt  that  under  the  order  of  the  Secretary  of  State  of  June  14th, 
1{<04,  post,  in  the  Appendix. 

UnwiUing  "^tness. — It  is  to  be  observed  that  the  power  given 
by  this  section  to  deal  with  an  unwilling  witness  is  limited  to  those 
▼itnesses  who  appear  in  accordance  with  process  issued  under  the 
provisions  of  this  section.  See  R,  v.  Flavelly  14  Q.  B.  D.  364  ; 
49  J.  P.  406  ;  62  L.  T.  133  ;  33  W.B.  343.  In  Stone's  Justices* 
Manual  (38th  ed.,  p.  39),  a  doubt  is  expressed  whether  a  justice 
has  power  to  summon  an  unwilling  prosecutor  or  complaiuant,  or 
whether  the  power  is  limited  to  the  summoning  of  persons  who 
can  give  evidence  for  him.  See  an  article  on  the  power  of  justices 
to  compel  evidence  at  66  J.  P.  402. 

Prosecutors  in  Assault.— In  R.  v.  Deny,  2  L.  M.  &  P.  230  ; 
15  Jur.  227  ;  20  L.  J.  M.  C.  189  (see  also  R.  v.  Soper,  3  B.  &  C. 
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Sect.  7.      B57),  it  was  decided  that  an  informant  who  laid  an  information  for 

an  assault,  and  prayed  that  the  person  charged  nUght  be  bound  over 

Note.  ^^  j^^p  ij^  peace,  had  a  right  to  protest  against  the  justices  adjudi- 
cating, and  that  the  justices  had  no  jurisdiction  to  summarily 
convict  of  assault  against  the  will  of  the  informant,  as  the  repealed 
statute  9  Geo.  4,  c.  31,  s.  27,  provided  that  the  justices  have  no 
jurisdiction  to  convict  of  an  assault  unless  the  party  aggrieved 
complain  of  such  assault  before  them.  Erle,  J.,  in  this  case,  said, 
"  Where  the  party  does  not  intend  to  give  the  magistrates  jurisdic- 
tion to  deal  with  the  assault,  the  magistrates  have  no  junsdictioa 
to  convict  summarily  ;  if  the  matter  be  left  open  to  doubt,  every 
intendment  must  be  made  in  favour  of  the  magistrates.  But  here 
all  doubt  must  have  been  removed  by  the  applicant  protesting 
against  their  deciding  on  the  assault.  I  can  well  understand  that 
the  magistrates  were  anxious  to  put  an  end  to  the  matter  between 
the  parties  by  a  summary  conviction.' ' 

But  in  Ex  parte  Bryant,  27  J.  P.  277,  it  was  decided  that  on  tie 
issuing  of  a  summons  for  an  assault  the  jurisdiction  of  the  justices 
attaches,  and  the  editors  of  the  Justice  of  the  Peace  were  of 
opinion  that  justices  might  insist  on  exercising  that  jurisdictbn 
even  when  the  complainant  is  unwilling  to  appear  and  proceed 
with  the  charge,  and  such  unwillingness  will  not  render  the  com- 
plainant's evidence  any  the  less  evidence  on  behalf  of  the 
complainant  (see  35  J.  P.  190) ;  this  woul<}  consequen'Jy 
subject  him  to  the  power  of  courts  of  summary  jurisdiction  to 
compel  his  i^pearance  as  a  witness. 

It  will  be  noticed  that  in  Ex  parte  Bryant  the  application  ysM 
for  a  summons,  but  in  R.  v.  Deny  that  the  offender  might  oe 
bound  over. 

It  must  be  borne  in  mind  that  prosecutors  are  in  reality  merdy 
witnesses  on  behalf  of  the  Crown,  and  justices  may  consider  it 
inadvisable  in  some  cases  that  prosecutions  should  drop  for  wait 
of  the  evidence  of  the  actual  complainant. 

CompromiBe  of  Asiaillt. — In  Paley  on  Summary  Convictiois 
(8th  ed.,  p.  57)  it  is  laid  down  on  the  subject  of  compromising 
assaults,  etc. :  ^^  If  criminal  proceedings  have  been  commenced  in 
respect  gf  such  injury,  it  is  doubtful 'whether  the  prosecutor  cai 
legally  enter  into  any  compromise  on  the  subject  before  conviction '; 
and  per  Gibbs,  C.J.  {Baker  v.  Tovmsend,  7  Taunt.  422)  :  "  It  is  very 
remarkable  what  very  little  authority  there  is  to  be  found,  rathe: 
consisting  of  dicta  than  decisions,  for  the  principle  that  any  com- 
promise of  a  misdemeanor  or,  indeed,  of  any  public  offence  can  be 
otherwise  than  illegal.  .  .  .  It  is  said,  indeed,  that  in  the  case 
of  an  assault,  he  may  also  undertake  not  to  prosecute  on  behalf  of 
the  public.  It  may  be  so  ;  but  we  are  not  disposed  to  extend  this 
any  further.  In  the  case  before  us  the  offence  is  an  assault 
coupled  with  riot  and  the  obstruction  of  a  public  officer.  No  case 
has  said  that  it  is  lawful  to  compromise  such  an  offence.  Nor  do 
we  think  that  the  assent  of  the  judge  was  material." 

In  In  re  Hawkins,  11  W.  R.  694  ;  8  L.  T.  242,  it  was  held  that 
when  a  complaint  has  been  made  to  justices  for  an  assault  with  a 
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view  to  an  adjudication  thereon,  they  thereby  gain  jurisdiction  to      Sect.  7. 

determine  the  case,  and  the  party  injured  cannot  afterwards  by         

compromising  the  case  take  away  that  jurisdiction.  Note. 

In  Nicholson  v.  Booth  and  Naylor,  52  J.  P.  52  ;  57  L.  J.  M.  C. 
43,  it  was  held  that  a  court  of  summary  jurisdiction  has  no  power 
to  convict  of  a  common  assault  unless  the  party  aggrieved  or  some 
one  on  his  behalf  complains  of  the  assault  with  a  view  to  the 
adjudication  of  the  court  upon  it. 

Cases  of  common  assault  stand  on  a  somewhat  peculiar  footing 
because  of  the  certificate  of  release  from  further  proceedings  pro- 
vided by  the  Offences  against  the  Person  Act,  1861  (24  &  25  Vict, 
c  100),  8.  43. 

It  seems,  therefore,  probable  that  prosecutors  or  complainants 
can  be  dealt  with  compulsorily  under  the  powers  of  this  section. 
As  to  witnesses  in  bastardy  cases,  see  R.  v.  Flavell,  14  Q.  B.  D. 
324  ;  49  J.  P.  406  ;  52  L.  T.  133  ;  33  W.  B.  343. 

Defendant  or  Wife  or  Husband  a  Competent  Witness.— By 

the  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36)  (set  out  in 
Appendix,  post),  every  person  charged  with  an  offence,  and  the 
wife  or  husband,  as  the  case  may  be,  of  the  person  so  charged 
shall  be  a  competent  witness  for  the  defence  at  every  stage  of  the 
proceedings,  whether  the  person  so  charged  is  charged  solely 
or  jointly  with  any  other  person.  For  the  various  provisoes, 
see  ss.  1,  6. 

Under  the  Gaming  House  Act,  1854  (17  &  18  Vict.  c.  38),  s.  5, 
the  justice  may  require  any  of  the  persons  apprehended  to  be 
sworn  and  give  evidence  ;  by  s.  6  of  the  same  Act  he  may  be 
indemnified  as  therein  mentioned.  As  to  the  Summary  Jurisdic- 
tion (Married  Women)  Act,  1895  (58  &  59  Vict.  c.  39),  see  note 
to  8.  14,  post 

All  witnesses  are  to  be  examined  on  oath  or  a£Srmation.  See 
8.  15,  post. 

Witness  ont  of  Jurisdiction. — As  to  summons  of  witness  when 
oat  of  jurisdiction  of  court  of  summary  jurisdiction,  see  S.  J.  Act, 
1879,8.  36,  po«<. 

Additional  powers  are  given  to  metropolitan  magistrates  under 
the  Metropolitan  Police  Courts  Act,  1839  (2  &  3  Vict.  c.  71),  s.  22; 
and  to  aldermen  of  the  City  of  London  by  the  Metropolitan  Police 
Courts  Act,  1840  (3  &  4  Vict.  c.  84),  and  s.  34  of  this  Act, 
post. 

Befosal  of  Witness  to  give  Evidence. — As  to  refusal  of  a 
witness  to  answer  a  question  on  the  ground  that  it  may  tend  to 
criminate  him,  see  Ex  parte  Reynolds,  In  re  Reynolds,  20  Ch.  D. 
294  ;  46  J.  P.  533 ;  46  L.  T.  508  ;  51  L.  J.  Ch.  756  ;  15  Cox, 
108  ;  30  W.  B.  651  (approving  and  following  R.  v.  Boyes,  1  B.  & 
8.  311),  where  the  whole  subject  is  fully  discussed  in  the  judg- 
ments of  the  Court  of  Appeal.  In  that  case  it  was  laid  down  that 
where  a  witness  refuses  to  answer  a  question  on  the  ground  that 
his  answer  might  tend  to  criminate  himself*  his  mere  statement  of 
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Sect.  7.  his  belief  that  his  answer  will  have  that  effect  is  not  enough  to 
" —  excuse  him  from  answering,  but  the  court  must  be  satisfied  from 
Note.  ^j^q  circumstances  of  the  case  and  the  nature  of  the  evidence  which 
the  witness  is  called  upon  to  give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  him  from  his  being  compelled  to  answer  ; 
but  if  it  is  once  made  to  appear  that  the  witness  is  in  danger, 
great  latitude  should  be  allowed  to  him  in  judging  for  himself  of 
the  effect  of  any  particular  question  ;  subject,  however,  to  that 
reservation,  the  judge  is  bound  to  insist  on  the  witness  answer- 
ing, unless  he  is  satisfied  that  the  answer  will  tend  to  place 
him  in  peril. 

Other  instances  in  which  a  witness  is  entitled  to  refuse  to  answer 
are  (1)  a  solicitor  touching  any  communication  between  himself 
.  and  his  client  in  the  course  of  his  employment,  except  as  to  any 
communications  made  in  furtherance  of  any  criminal  purpose  (see 
Follett  v.  Jeffreygy  1  Sim.  (n.s.)  17  ;  Charlton  v.  CoombeSy  32  L.  J. 
Ch.  284  ;  and  R.  v.  Cox  and  Railton,  14  Q.  B.  D.  15.3  ;  49  J.  P. 
374  ;  54  L.  J.  M.  C.  41  ;  15  Cox  C.  C.  611  ;  33  W.  R.  396  ; 
52  L.  T.  25)  ;  in  this  last  case  it  was  laid  down  that  all  communica- 
tions between  a  solicitor  and  his  client  are  not  privileged  from 
disclosure,  but  only  those  passing  between  them  in  professional 
confidence  and  in  the  legitimate  course  of  the  professional  employ- 
ment of  the  solicitor.  Stephen,  J.,  in  delivering  the  judgment  of 
the  court,  said  :  ^^  The  question  is  whether  if  a  client  applies  to  a 
legal  adviser  for  advice  intended  to  facilitate  or  guide  the  client  in 
the  commission  of  a  crime  or  fraud,  the  legal  adviser  being  ignorant 
of  the  purpose  for  which  his  advice  is  wanted,  the  communication 
between  the  two  is  privileged.  We  are  of  opinion  that  no  such 
privilege  exists.*'  Any  fact  observed  showing  that  any  crime  or 
fraud  has  been  committed  by  his  client,  or  any  fact  within  his  own 
knowledge  which  he  was  not  made  acquainted  with  by  his  client, 
are  excepted  from  this  privilege  {Broimi  v.  Foster,  1  H.  &  N.  736 ; 
Aimesley  v.  Anglesea,  17  St.  Tr.  1223  ;  and  Minet  v.  Morgan,  L.R. 
8  Ch.  App.  361).  (2)  Possibly  a  clergyman  may  legally  refuse  to 
disclose  professional  and  confidential  communications. 

See  on  this  subject  Stephen's  Digest  of  Law  of  Evidence  (5th 
ed.),  pp.  129,  etseq. 

On  the  subject  generally  of  the  power  of  justices  to  compel 
evidence,  see  the  article  at  66  J.  P.  402,  before  referred  to. 


8.  Complaints  not  required  to  he  in  writing. '[  In  all 
cases  of  complaints  upon  which  a  justice  or  justices  of  the 
peace  may  make  an  order  for  the  payment  of  money  or 
otherwise  it  shall  not  be  necessary  that  such  complaint 
shall  be  in  writing,  unless  it  shall  be  required  to  be  so 
by  some  particular  Act  of  Parliament  upon  which  such 
complaint  shall  be  framed. 

See  note  to  s.  1,  ante^  p.  3. 
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There  are  a  few  statutes  in  which  a  complnint  has  to  be  on  oath,      Sect.  8. 

as,  for  instance,  the   Lighting  and    Watching   Act,  1833  (3   &         

4  Will.  4,  c.  90),  s.  56.  ^^^• 

9.  Variances  between  informations.^  In  all  cases  of 
informations  for  any  oflPences  or  acts  punishable  upon 
summary  conviction  any  variance  Ix^tween  such  infor- 
mation and  the  evidence  adduced  in  support  thereof 
as  to  the  time  at  which  such  oflFence  or  act  shall  be 
alleged  to  have  been  committed  shall  not  be  deemed 
material,  if  it  be  proved  that  such  information  was 
in  fact  laid  within  the  time  limited  by  law  for  laying  the 
same;  and  any  variance  between  such  information  and 
the  evidence  adduced  in  support  thereof  as  to  the  parish 
or  township  in  which  the  offence  or  act  shall  be  alleged  to 
have  been  committed  shall  not  be  deemed  material, 
provided  that  the  offence  or  act  be  proved  to  have  been 
committed  within  the  jurisdiction  of  the  justice  or  justices 
by  whom  such  information  shall  be  heard  and  determined  ; 
and  if  any  such  variance,  or  any  variance  in  any  other 
respect  between  such  information  and  the  evidence 
adduced  in  support  thereof,  shall  appear  to  the  justice  or 
justices  present  and  acting  at  the  hearing  to  be  such 
that  the  party  charged  by  such  information  has  been 
thereby  deceived  or  misled,  it  shall  be  lawful  for  such 
jostice  or  justices  upon  such  terms  as  he  or  they  shjill 
think  fit,  to  adjourn  the  hearing  of  the  case  to  some  future 
day,  and  in  the  meantime  to  commit  [10]  the  said  defen- 
dant to  the  house  of  correction  or  other  prison,  lock-up 
house,  or  place  of  security,  or  to  such  other  custody  as  the 
said  justice  or  justices  shall  think  fit,  or  to  discharge  him 
upon  his  entering  into  a  recognizance  [36],  with  or  with- 
out surety  or  sureties,  at  the  discretion  of  such  justice  or 
justices,  conditioned  for  his  appearance  at  the  time  and 
place  to  which  such  hearing  shall  be  so  adjourned. 

Information  to  be  in  Writing. — This  section  deals  exclusively 
with  proceedings  upon  an  information.  It  has  been  stated,  ante^ 
that  though  the  S.  J.  Acts  do  not  in  terms  require  a  \critten  infor- 
mation from  the  fact  of  Form  [1]  of  the  Consolidated  Forms  of 
1386,  and  the  provisions  as  to  variance  in  s.  1  of  this  Act,  it  is  to 
be  inferred  that  a  written  information  was  intended.  See  note  to 
8. 1,  ante,  and  R.  v.  Millard^  ante,  p.  4.  Some  statutes,  however, 
require  the  information  to  be  in  writing.  See  Bmten  v.  Careiv, 
3  B.  &  C.  649  ;  5  D.  &  R.  568. 
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Sect.  9.  A  variance  between  an  information  and  the  evidence  adduced  in 

- —        support  of  it  shall  not  be  deemed  material  if  it  be  proved   that 
NoTK.        gyg^  information  was  in  fact  laid  within  the  time  limited  by  law 
for  laying  the  same,  see  s.  11,  post. 

Legal  Time.— See  the  Statutes  (Definition  of  Time)  Act,  1880 
(43  &  44  Vict.  c.  9),  and  note  to  s.  11,  post. 

The  law  takes  no  notice  of  fractions  of  a  day  excepting  in  cases 
where  there  are  conflicting  rights.  See  Tondmson  v.  Bullock^ 
L.  R.  4  Q.  B.  D.  230  ;  43  J.  P.  508  ;  48  L.  J.  M.  C.  95  ;  40  L.  T. 
459. 

Variance  in  Time. — In  the  case  of  Chdey  v.  Gee,  25  J.  P.  342  ; 
4  L.  T.  338  ;  7  Jur.  570  ;  30  L.  J.  M.  C.  222,  an  example  is  to  be 
found  of  variance  between  the  time  laid  in  the  information  for 
the  commission  of  the  offence  charged  and  that  proved  in  evidence. 
A.  was  charged  with  keeping  a  betting-house  on  October  5th,  and 
on  divers  days  between  that  day  and  November  16th.  Offence 
proved  to  have  been  committed  on  November  8th,  and  no  proof 
given  of  a  similar  offence  on  any  other  day.  The  conviction  was 
affirmed. 

Recognizances  may  now  be  enforced  by  a  court  of  summary 
jurisdiction.     See  S.  J.  Act,  1879,  s.  9,^o«^ 

Limitation. — As  a  general  rule,  the  various  statutes  giving 
justices  jurisdiction  to  deal  simimarily  with  offences,  etc.,  limit  the 
time  for  laying  information  or  complaint  to  six  months  from  the 
commission  or  cause  of  complaint  arising.  There  are,  however, 
some  exceptions  to  this  rule,  a  list  of  which  follows  : 

The  Adulteration  of  Seeds  Act,  1869  (32  &  33  Vict.  c.  112),  s.  7. 

The  Aliens  Act,  1905  (5  Edw.  7,  c.  13),  s.  3  (1)  (b). 

The  Bread  Act,  1836  (6  &  7  WiU.  4,  c.  37),  s.  31. 

The  County  Police  Act,  1839  (2  &  3  Vict.  c.  93),  ss.  8, 12.     See 

1  &  2  Will.  4,  c.  41,  8.  15. 
The  Cruelty  to  Animals  Act,  1849  (12  &  13  Vict.  c.  92),  s.  14. 
The  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  7. 
The  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  146. 
The  Fertilizers  and  Feeding  Stuffs  Act,  1906  (6  Edw.  7,  c.  27), 

8.  9  (2). 
The  Game  Act,  1831  (1  &  2  WUl.  4,  c.  32),  s.  41. 
The  London  Hackney  Carriages  Act,  1843  (6  &  7  Vict.  c.  86),  s.  38. 
The  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28),  s.  15. 
The  MUitia  Act,  1882  (45  &  46  Vict.  c.  49),  s.  43. 
The  Sale  of  Food  and  Drugs  Acts,  1875  to  1899.     See  62  & 

63  Vict.  c.  51,  8.  19. 
The  Special  Constables  Act,  1831  (1  &  2  Will.  4,  c.  41),  s.  11. 
The  Vaccination  Acts,  1867  and  1871  (30  &  31  Vict.  c.  84  ;  34  & 

35  Vict.  c.  98),  s.  11. 
The  Volunteer  Act,  1863  (26  &  27  Vict.  c.  65),  s.  27. 

As  to  jurisdiction  of  justices,  see  note  to  s.  6,  atite. 
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In  the  case  of  Charles  v.  Mortgagees  of  Plymouth  Worksy  55  J.  P.      Sect.  9. 

469 ;  60  L.  J.  M.  C.  20,  it  was  held  that  the  six  months'  limit         

prescribed  by  the  8.  J.  Act,  1848,  did  not  apply  to  disputes  under        Note. 
the  Employers  and  Workmen  Act,  1875. 

In  Raddiffe  v.  Bartholommo,  [1892]  1  Q.B.  161  ;  56  J.  P.  263  ; 
61  L.  J.  M.  C.  63  ;  65  L.  T.  677,  a  case  under  12  &  13  Vict.  c.  92, 
8.  2  (The  Cruelty  to  Animals  Act,  1849),  an  offence  was  alleged  to 
have  been  conmiitted  on  May  30th,  and  a  complaint  was  laid  on 
June  30th,  it  was  held  that  the  information  was  laid  in  time. 

In  Langridge  v.  Hobbs,  [1901]  1  K.  B.  497  ;  70  L.  J.  K.  B. 
362  ;  84  L.  T.  319  ;  17  T.  L.  R.  237,  it  was  held  that  the  offence 
of  neglecting  to  cause  a  child  to  be  vaccinated  under  s.  16  of  the 
Taccination  Act,  1867  (30  &  31  Vict.  c.  84),  as  amended  by  s.  1  (1) 
of  the  Vaccination  Act,  1898  (61  &  62  Vict.  c.  49),  is  complete  at 
the  expiration  of  six  months  from  the  birth  of  the  child.  There- 
fore proceedings  charging  an  offence  in  respect  of  such  neglect 
under  s.  29  of  the  Vaccination  Act,  1867,  must  be  taken  within 
twelve  months  after  the  expiration  of  the  above-mentioned  period 
of  six  months. 

A  prosecution  is  instituted  under  the  Sale  of  Food  and  Drugs 
Acts  by  the  laying  of  an  information  and  the  issue  of  a  summons, 
and  not  by  the  service  of  the  summons  {Beardsley  v.  Giddings 
[1904]  1  K.  B.  847  ;  68  J.  P.  222  ;  73  L.  J.  K.  B.  378  ; 
20  T.  L.  R.  315). 

And  in  Brooks  v.Bagshaw,  68  J.  P.  514  ;  73  L.  J.  K.  B.  839  ; 
20  T.  L.  B.  655,  it  was  held  that  the  prosecution  was  "  instituted  " 
if  the  information  was  laid  within  the  twenty-eight  days  mentioned 
in  s.  19  (1)  of  the  Sale  of  Food  and  Drugs  Act,  1899  (62  & 
63  Vict.  c.  51),  though  the  summons  was  not  issued  till  after  that 
time. 

lOt  Complaints  and  informations  not  required  to  he  on 
oath — Complaints^  etc.  to  he  for  one  matter  only,']  Every 
such  complaint  upon  which  a  justice  or  justices  of  the 
peace  is  or  are  or  shall  be  authorised  by  law  to  make  an 
order,  and  every  information  for  any  oflFence  or  act 
punishable  upon  summary  conviction,  unless  some 
particular  Act  of  Parliament  shall  otherwise  require,  may 
respectively  be  made  or  laid  without  any  oath  or  affirma- 
tion being  made  of  the  truth  thereof,  except  in  cases  of 
informations  where  the  justice  or  justices  receiving  the 
same  shall  thereupon  issue  his  or  their  warrant  in  the 
first  instance  to  apprehend  the  defendant  as  aforesaid  ;  and 
in  every  such  case  where  the  justice  or  justices  shall  issue 
his  or  their  warrant  in  the  first  instance  the  matter  of 
such  information  shall  be  substantiated  by  the  oath  or 
affirmation  of  the  informant,  or  by  some  witness  or 
witnesses  on   his    behalf,  before  any  such  warrant  shall 
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Sect.  10.  be  issued  ;  and  every  such  complaint  shall  be  for  one 
matter  of  complaint  only,  and  not  for  two  or  more  matters 
of  complaint ;  and*  every  such  information  shall  be  for 
one  oflFence  only,  and  not  for  two  or  more  oflFences  ;  and 
every  such  complaint  or  information  may  be  laid  or  made 
by  the  complainant  or  informant  in  person,  or  by  his 
counsel  or  attorney  or  other  person  authorised  in  that 
behalf. 

Complaints  and  Informations. — It  must  be  remembered  that 
complaints  may  be  made  and  informations  laid  and  process  issned 
upon  them  without  being  substantiated  upon  oath  or  affirmation, 
except  in  those  cases  where  a  warrant  is  issued  in  the  first  instance 
upon  an  information.     See  ss.  2,  8,  9,  ante,  and  notes  thereon. 

See  the  note  to  s.  5,  ante,  p.  30,  as  to  joint  and  several  offences. 

What  the  Information  should  Contain. — The  offence  with 
which  the  defendant  is  charged  in  the  information  must  be  set 
forth  with  precision,  and  in  doing  this  the  words  of  the  particular 
statute  under  which  the  charge  comes  should  be  most  carefully 
followed  {R.  V.  Grant,  21  J.  P.  70 ;  Ex  parte  Perham.  23  J.  P. 
823  ;  29  L.  J.  M.  C.  33  ;  1  L.  T.  106  ;  and  Cohen  v.  Morgan, 
6  D.  &  R.  8).  *'  The  description  of  the  charge  in  the  information 
must  include  in  express  terms  every  ingredient  required  by  the 
statute  to  constitute  the  offence  ;  and  a  direct  and  positive  charge 
must  be  made  against  the  defendant "  {R,  v.  Bradley,  10  Mod. 
155).     See  s.  1  and  notes  thereto,  ante,  and  s.  9,  ante. 

An  information  under  the  Conspiracy  and  Protection  of 
Property  Act,  1875  (38  &  39  Vict.  c.  86),  s.  7,  must  specify  the 
**  act  which  the  other  person  has  a  legal  right  to  do  "  (R.  v. 
Mackenzie,  [1892]  2  Q.  B.  519  ;  56  J.  P.  712  ;  8  T.  L.  R.  713  ; 
61  L.  J.  M.  C.  181).  See  also  Smith  v.  Moody,  [1903]  1  K.  B.  56  ; 
67  J.  P.  69  ;  72  L.  J.  K.  B.  43  ;  19  T.  L.  R.  7  ;  87  L.  T.  682,  referred 
to  more  fully  in  the  note  to  s.  39  of  the  S.  J.  Act,  1879,  post. 

If  the  offence  is  one  at  common  law,  the  information  should 
conclude,  '^  against  the  peace,  etc. "  ;  if  one  by  statute,  '^  against 
the  form,  etc."  (i?.  v.  Wise,  3  L.  T.  410).  But  a  wrong  conclusion 
does  not  really  affect  the  validity  of  the  information  {Castro  v.  R,, 
6  App.  Cas.  229  ;  45  J.  P.  452  :  50  L.  J.  Q.  B.  497  ;  29  W.  R. 
669 ;  44  L.  T.  350 ;  14  Cox,  546,  decided  as  to  an  indict- 
ment. 

The  information  should  allege  a  previous  conviction  against  the 
defendant,  if  the  proceedings  are  for  a  subsequent  offence,  as  some 
statutes  provide  a  higher  penalty  for  a  second  offence  after  a 
previous  conviction.  See  e.g.,  The  Criminal  Law  Amendment  Act, 
1885  (48  &  49  Vict.  c.  69),  s.  13. 

Must  Charge  One  Complaint  only— Several  Acts  bat  One 
Offence. — The  information  and  complaint  must  charge  one  offence 
or  complaint  only.  See  R.  v.  Cridla7id,  7  E.  &  B.  853  ;  3  Jur. 
1213 ;  27  L.  J.  M.  C.  28  ;  and  Annahin  v.  Smith,  32  J.  P.  759, 
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where  an  information  was  held  good  which  charged  the  defendant     Sect.  10. 

with  forgingf  offering,  and  uttering  a  certificate  under  the  repealed 

stotute  29  &  30  Vict.  c.  110,  s.  10,  as  not  involving  two  offences.        N^*™* 

A  single  information  against  a  principal  and  an  abettor  is  good,  so 

also  is  one  charging  the  commission  of  an  offence  on  several  days 

between  given  dates  {OnUy  v.  Gee,  ante,  p.  44).     So  also  is  an 

information  charging  the  defendant  with  swearing  several  profane 

oaths  on  the  same  occasion  {R,  v.  Scott,  27  J.  P.  420  ;  33  L.  J. 

M.  C.  15  ;  4  B.  &  S.  368).    And,  similarly,  a  person  can  commit 

bat  one  offence  on  the  same  day  by  exercising  his  ordinary  calling 

on  a  Sunday,  contrary  to  the    Sunday    Observance    Act,    1677 

(29  Car.  2,  c.  7).    Where  a  statute  or  byelaw  creates  two  distinct 

offences  and  provides  the  same  penalty  for  both,  an  information 

and  conviction  stating  the  offence  in  the  alternative  as  contrary  to 

the  statute  or  byelaw  are  insufficient  (Cotterill  v.  Lempriere,  L.  B. 

24  Q.  B.  634  ;   54  J.  P.  583  ;    59  L.  J.  M.  C.  133  ;  62  L.  T. 

695  ;  Crepps  v.  Durden,  Cowp.  640  ;  and  I.  Smith's  L.  C.  (8th  ed.), 

p.  711).     Several  convictions  for  selling  pieces  of  bad  meat  on  the 

same  day  were   held  good  in  Be  Hartley,   31  L.  J.  M.  C.   232, 

'*each  exposure  of  bad  meat  was  a  separate  offence."     See  Ex 

parte  Beat,  L.  B.  3  Q.  B.  387.     See  also  Starmano tight  (appellant)  v. 

HazekUne  (respondent),  43  J.  P.  352  ;  L.  B.  4  C.  P.  191  ;  40  L.  T. 

589  ;  48  L.  J.  M.  C.  59  ;    27  W.  B.  620,  which  had  reference  to  '    , 

8.  4  of  the  BaUot  Act,  1872  (35  &  36  Vict.  c.  33). 

(Jnder  the  Prevention  of  Cruelty  to  Children  Act,  1904 
(4  Edw.  7,  c.  15),  s.  18,  one  information  or  summons  may  charge 
an  offence  in  respect  of  two  or  more  children,  but  the  person 
charged  shall  not  be  liable  to  a  separate  penalty  for  each  child 
unless  upon  separate  informations,  and  by  the  same  section  the 
same  information  or  summons  may  charge  any  person  as  having 
the  custody,  charge,  or  care,  alternatively  or  together,  and  may 
charge  him  with  the  offences  of  assault,  ill-treatment,  neglect, 
abandonment  or  exposure  of  children  together  or  separately,  and 
may  charge  him  with  committing  all  or  any  of  these  offences  in  a 
manner  iDcely  to  cause  unnecessary  suffering  or  injury  to  health, 
alternatively  or  together,  but  when  those .  offences  are  charged 
together  the  person  charged  shall  not  be  liable  to  a  separate  penalty 
for  each. 

Information  to  Gharge  One  Complaint  Only. — In  Milnes  v. 
BaU,  L.  B.  10  C.  P.  591  ;  44  L.  J.  C.  P.  336  ;  33  L.  T.  174  ; 
23  W.  B.  660,  it  was  held  that  where  a  person  has  been  guilty  of 
several  acts  of  bribery  at  a  municipal  election,  he  is  liable  to  a 
penalty  in  respect  of  each  such  act  of  bribery.  And  the  judgment 
of  Lord  EsHER  may  be  usefully  quoted  on  this  subject :  **  Various 
decisions  were  cited  as  authorities  in  favour  of  the  contention  that 
there  can  be  only  one  penalty.  If  I  understand  the  effect  of  these 
decisions  rightly,  in  every  case  where  it  was  held  that  there  could 
only  be  one  penalty  in  respect  of  several  acts  it  was  because  all 
the  acts  only  constituted  one  offence  against  which  the  penalty  was 
enacted.  The  test,  as  it  appears  to  me,  rather  is  whether  having 
charged  the  offence  against  which  the  penalty  is  enacted,  you  can 
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Sect.  IOL      prove  it  by  giving  in  evidence  several  distinct  acts  committed  by 

' the  person  charged.    It  is  not  strictly  accurate  to  speak  of  the 

Note.  penalties  as  cumulative  in  such  a  case  as  the  present.  The  ques- 
tion is  whether  there  is  one  or  more  offences,  and  if  the  offences 
are  distinct,  there  is  only  one  penalty  for  each  offence.  I  cannot 
find  that  in  any  case  in  which  each  act  done  was  a  complete  offence 
in  itself,  and  in  which  it  would  be  inadmissible  to  give  in  evidence 
other  acts  in  proof  of  the  committal  of  the  same  offence,  it  was  held 
that  several  penalties  could  not  be  inflicted.  In  the  case  of  R  v. 
Scott,  supra,  the  effect  of  the  decision  seems  to  me  to  be  this : 
where  several  oaths  are  made  use  of  on  one  occasion  it  is  but  one 
swearing,  and  consequently  there  is  but  one  offence,  and,  there- 
fore, only  one  penalty  is  incurred,  though  such  penalty  is 
cumulative,  being  at  the  rate  of  2«.  for  each  oath  uttered  ;  but  if 
the  same  set  of  oaths  were  used  on  distinct  occasions,  though  they 
all  occurred  on  the  same  day,  there  would  be  several  offences,  and 
a  penalty  would  be  incurred  for  each  distinct  swearing.  There  is 
no  decision  that  if  a  man  swore  at  one  time  of  the  day,  and  at 
another  person  at  another  time  of  the  day,  he  would  not  be  liable 
to  two  penalties.  It  seems  to  me  that  in  such  a  case  he  would  be 
liable  to  two  penalties  because  there  would  be  two  offences.  In 
Garrett  v.  Messenger,  L.  R.  2  C.  P.  583,  the  offence  charged  was 
keeping  open  an  unlicensed  house.  It  is  not  keeping  it  open  for 
an  hour  that  is  the  offence,  the  offence  is  the  keeping  a  house  to  be 
used  as  a  house  of  entertainment  without  a  licence,  which  is  a 
comprehensive  offence  to  be  proved  by  many  acts.  According  to 
the  case  of  Marks  v.  B&^amin,  5  M.  &  W.  565,  it  is  necessary  in 
the  case  of  a  charge  of  this  sort  to  give  evidence  of  more  than 
having  the  house  open  for  a  short  period  or  in  a  particular  instance. 
In  such  a  case  the  penalty  cannot  be  imposed  for  each  act  because 
each  act  is  not  a  separate  offence.  So  in  Pilcher  v.  Stafford, 
4  B.  &  S.  776,  the  ground  of  the  decision  was  that  there  was  only 
one  offence,  viz.,  leaving  a  child  unvaccinated  for  a  certain  period, 
and  consequently  there  could  be  only  one  penalty.  Again,  in 
Crepps  V.  Durden,  supra,  the  offence  contemplated  was  exercising 
the  party^s  ordinary  calling  on  a  Sunday.  It  was  not  the  doing  of 
one  isolated  act  that  would  be  evidence  of  the  committal  of  the 
offence,  but  several  acts  might  be  given  in  evidence  to  prove  one 
offence.  All  these  decisions  are  inapplicable  to  the  present  case, 
because  each  act  of  bribery  is  a  complete  offence  in  itself."  See 
Eddlestone  v.  Barnes,  1  Ex.  Div.  67  ;  45  L.  J.  M.  C.  73  ;  34  L.  T. 
497.  In  Rex  v.  SlaUr,  Ex  parte  Bowler,  67  J.  P.  299,  the  appel- 
lant was  convicted  for  neglecting  to  comply  with  a  notice 
specifying  certain  matters  in  respect  of  which  the  laying  out  or 
construction  of  certain  streets  were  in  contravention  of  the  byelaws 
relating  to  new  streets  : — Held,  that  the  conviction  must  be 
quashed,  in  that  it  was  either  for  more  than  one  offence  contrary 
to  the  S.  J.  Act,  1848,  or  was  void  for  uncertainty.  In  Rex  v. 
Wells  and  Another,  68  J.  P.  392  ;  91  L.  T.  98,  the  appelknt  was 
summoned  and  convicted  for  driving  a  motor  car  on  a  public 
highway  *'  at  a  speed  or  in  a  manner  which  was  dangerous  to  the 
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pnbMc,  having  regard  to  all  the  circumstances  of  the  case,  including     Sect.  10. 

the  nature,    condition,   and    use   of   the   highway,  and   to    the         ' 

amount  of  traffic  which  actually  was  at  the  time  or  which  might  None 
reasonably  be  expected  to  be  on  the  highway  "  ; — Hddj  that  the 
conviction  was  bEul  for  duplicity.  One  summons  may  charge  an 
offence  of  cruelty  under  s.  2  of  the  Cruelty  to  Animals  Act,  1849 
(12  &  13  Yict.  c.  92),  in  respect  of  more  than  one  animal  {Rex  v. 
Cable  and  Another,  70  J..  P.  246  ;  75  L.  J.  K.  B.  381).  As  to 
offences  against  children  under  the  Prevention  of  Cruelty  to 
Children  Act,  1904,  see  note  to  p.  47,  ante,  and  as  to  cases  under 
the  S.  J.  (Married  Women)  Act,  1895,  the  opinion  of  the  editors 
of  the  Justice  of  the  Peace,  at  69  J.  P.  N.  238. 

Form  of  Iiifonnation.~In  Hamilton  v.  Walker,  [1892]  2  Q.B. 
25 ;  56  J.  P.  583  ;  61  L.  J.  M.  C.  134  ;  8  T.  L.  B.  531,  the  appellant 
was  charged  by  two  informations  with  two  offences  under  ss.  3, 4  of 
the  Indecent  Advertisements  Act,  1889  (52  &  53  Yict.  c.  18),  at  the 
same  time  and  place,  the  evidence  being  substantially  the  same  in 
both  cases.  Upon  the  conclusion  of  the  hearing  of  the  first  informa- 
tion, the  justices  reserved  their  decision  until  they  had  heard  the 
charge  contained  in  the  second  information,  and  having  done  so, 
proceeded  to  convict  the  appellant  on  both  charges,  and  sentenced 
him  to  a  separate  term  of  imprisonment  on  each  charge  : — Held, 
that  the  convictions  must  be  quashed,  inasmuch  as  the  justices 
should  have  disposed  of  the  cha^e  contained  in  the  first  informa- 
tion before  proceeding  to  deal  with  that  contained  in  the  second 
information.  In  R.  v.  Fry  and  Others,  62  J.  P.  457  ;  14  T.  L.  B. 
445  :  78  L.  T.  716  ;  67  L.  J.  Q.  B.  712,  the  applicant  was  charged 
before  justices  upon  three  informations  with  thi^e  separate  offences 
under  the  Licensing  Acts.  The  justices,  after  hearing  the  first 
charge,  were  in  favour  of  a  conviction,  but  decided  to  adjourn 
their  decision  and  the  consideration  of  the  amount  of  the  penalty 
until  after  the  other  charges  were  heard.  The  second  and  third 
charges  were  then  heard  and  dismissed.  The  justices  then 
announced  their  decision  upon  the  first  charge  and  convicted  the 
applicant  and  imposed  a  penalty.  Upon  an  application  for  a 
certiorari  to  bring  up  the  conviction  that  it  might  be  quashed,  the 
justices  made  an  affidavit  setting  out  the  above  facts,  and  stating 
that  in  adjudicating  on  each  case,  they  applied  to  each  the  evidence 
given  in  reference  to  it  and  none  other  : — Held,  that  in  these  cir- 
cumstances, as  the  justices  had  decided  to  convict  upon  the  first 
charge  before  hearing  the  others,  the  only  question  left  unsettled 
being  the  amount  of  the  penalty,  the  conviction  was  right. 

By  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict, 
c.  59),  s.  8,  *^  any  information,  complaint,  warrant,  or  sunmions 
made  or  issued  for  the  purposes  of  this  Act,  or  of  the  Public 
Health  Acts,  may  contain  in  the  body  thereof  or  in  a  schedule 
thereto  several  sums.*' 

The  information  should  also  state  the  day  on  which  it  is 
exhibited,  and  the  time  of  commission  of  offence,  as  it  will  be 
seen  later  that  the  information  is  the  conmiencement  of  the  prose- 
cution, and  this  becomes  important  in  dealing  with  offences,  etc.. 
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Sect.  10.     which  provide  a  limitation.   It  should  state  the  place  of  exhibiting 

(R.  V.  Kite,  1  B.  &  C.  101,  and  R.  v.  AfarUn,  2  Q.  B.  1037  ;   Re 

NoTB.  Peerless,  1  Q.  B.  143).  The  name  of  the  informer  should  also  be 
mentioned  {R.  v.  Stane^  2  Ld.  Baym.  1545)  ;  and  also  the  plaee 
where  the  aileged  offence  was  committed  {R,  v.  Kite,  supra). 

Infonnation  should  Negative  Exceptions  in  Statute. — 
Where  the  clause  in  the  statute  creatinj^  the  offence  provides  an 
exception  to  the  liability  incurred  by  the  person  committing  such 
offence,  such  exception  should  be  negatived  (R.  v.  Clarke,  1  CJowp. 
35  ;  Cathcart  v.  Eardy,  2  Man.  &  S.  534).  As  to  negativing 
exceptions,  see  s.  14,  post,  and  cases  there  cited  as  to  onus  of 
proof.  And  although  an  information  must,  in  order  to  give  the 
magistrate  jurisdiction,  state  an  offence  of  which  he  has  right  to 
take  cognizance,  it  need  not  state  evidence  sufficient  to  support 
such  charge,  for  it  is  the  charge  which  gives  jurisdiction  (R,  v. 
Bolton,  1  Q.  B.  66  ;  4  P.  &  D.  679  ;  and  Cave  v.  Mountain.  1  M.  & 
Gr.  261). 

Who  is  to  Lay  the  Infonnation. — The  complaint  or  informa- 
tion is  to  be  laid  by  the  complainant  and  informant  in  person,  or  by 
his  counsel  or  attorney,  or  other  person  authorised  in  that  behalf. 
There  are  a  few  statutes  which  provide  that  the  complaint  is  to  be 
made  by  the  persons  named  therein,  such  as  the  Offences  Against 
the  Person  Act,  1861  (24  &  25  Vict.  c.  100),  s.  42  ;  the  party 
aggrieved,  or  some  one  on  his  behalf,  must  complain  in  common 
assaults ;  under  s.  43  (that  dealing  with  aggravated  assaults)  any 
person  may  complain.  A  court  of  summary  jurisdiction  has  no 
power  to  convict  of  a  common  assault,  unless  the  party  aggrieved 
or  some  one  on  his  behalf  complains  of  the  assault  with  a  view  to 
the  adjudication  of  the  court  upon  it  (Nicholson  v.  Booth  tmd 
Naylor,  52  J.  P.  662  ;  57  L.  J.  M.  C.  43  ;  58  L.  T.  187).  In 
excise  matters,  by  an  excise  officer  ;  under  the  Public  Health  Act, 
1875,  s.  253,  the  parties  therein  named  must  make  the  complaint. 
In  Allman  v.  Hardcastle,  67  J.  P.  440  ;  89  L.  T.  553,  it  was  held 
that  an  offence  under  the  Metropolitan  Police  Act,  1839  (2  & 
3  Vict.  c.  47),  s.  60  (7),  being  an  offence  against  the  public,  any 
person  might  prosecute.  In  Giebler  v.  Manning,  60  J.  P.  181  ; 
75  L.  J.  K.  B.  463,  it  was  held  that  as  a  private  individual  may 
take  proceedings  under  the  Public  Health  (London)  Act,  1891 
(54  <S:  55  Vict.  c.  76),  s.  47  (2),  it  was  unnecessary  for  a  sanitary 
inspector  to  have  the  express  authority  of  the  sanitary  authority 
for  laying  the  information.  The  consolidated  statutes,  24  &  25  Vict, 
cc.  96  and  97  (The  Larceny  Act,  1861,  and  the  Malicious  Damage 
Act,  1861),  provide  for  the  information  being  laid  by  any  person. 
See  Tarry  v.  Newman,  15  L.  J.  M.  C.  160  ;  15  M.  &  W.  645). 

Under  11  Geo.  2,  c.  19,  complaints  for  fraudulently  removing 
goods  are  to  be  made  by  the  aggrieved  landlord,  or  his  tenant  (see 
R.  V.  Fuller,  2  D.  &  L.  98)  ;  under  the  Metropolitan  Police  Courts 
Act,  1839  (2  &  3  Vict.  c.  71),  s.  41,  for  allowing  a  house  to  be  in 
a  filthy  condition,  by  the  medical  officer  of  the  parish,  with  two  or 
more  of  the  guardians,  the  overseers,  or  churchwardens.     Under 
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7  A  8  Vict.  c.  101  (The  Poor  Law  Amendment  Act,  1844),  by  the     Sect.  10. 

clerk  to  the  guardians  (R.  v.  Bedingham,  6  Q.  B.  653)  ;  under  35  &         : 

36  Vict.  c.  77  (The  MetaUiferous  Mines  Begulation  Act,  1872),  ^^^ 
by  an  inspector  of  mines  or  by  any  person  with  the  consent  of  a 
Secretaiy  of  State.  An  information  against  the  owner  or  agent 
of  a  mine  for  an  offence  under  this  Act,  which  can  be  prosecuted 
before  a  court  of  summary  jurisdiction  may,  if  the  inspector  of 
mines  of  the  district  has  determined  to  prosecute,  be  laid  in  his 
name  by  an  agent  duly  authorised  by  him  in  that  behalf  (Foster  v. 
Ffife,  [1896]  2  Q.  B.  104  ;  60  J.  P.  423  ;  65  L.  J.  M.  C.  184).  A 
vaccination  officer  is  entitled  to  prosecute  by  the  fact  of  his 
appointment  without  further  authority  {Bramble  v.  Lowe,  61  J.  P. 
168  ;  13  T.  L.  B.  163  ;  66  L.  J.  Q.  B.  243).  Under  s.  14  of  the 
Weights  and  Measures  Act,  1904  (4  Edw.  7,  c.  28),  a  separate 
consent  by  the  local  authority  for  each  prosecution  by  an 
inspector  under  the  Act  is  not  necessary,  but  a  general  consent 
to  the  inspector  prosecuting  on  any  information,  complaint,  or 
proceeding  arising  under  the  Act  is  sufficient   (Tyler  v.  Ferris, 

70  J.  P.  88  ;  22  T.  L.  R.  181  ;  75  L.  J.  K.  B.  142.  No  pro- 
secution or  other  proceeding  shall  be  instituted  for  an  offence 
ii^nst  the  Children's  Dangerous  Performances  Act,  1879  (42  & 
43  Vict.  c.  34),  without  consent  in  writing  of  the  chief  officer  of 
police  of  area  where  such  offence  is  committed  (60  &  61  Vict, 
c.  52),  8.  2. 

As  to  proceedings  under  the  Public  Health  Act,  1875  (38  <S: 
39  Vict.  c.  55),  see  s.  253. 

As  to  laying  informations  under  the  Sunday  Observance  Act, 
1677  (29  Car.  2,  c.  7),  and  the  Simday  Observation  Prosecution 
Act,  1871  (34  &  35  Vict.  c.  87),  see  Thorpe  v.  Priestman,  66  L.  J. 
Q.  B.  248,  and  Rex  v.  Mead,  [1902]  2  K.  B.  212  ;  66  J.  P.  676  ; 

71  L.  J.  K.  B.  871  ;  87  L.  T.  136. 

General  Bnle. — The  general  rule  as  to  the  person  entitled  to  lay 
information  before  justices,  is  thus  stated  in  Paley  on  Summary 
Convictions  (8th  ed.),  p.  80 : "  Generally  any  person  may  be  informer 
hot  sometimes  the  statute  giving  the  penalty  allows  only  particular 
persons  to  inform.  In  some  cases  of  injury  to  private  property,  . 
where  the  penalty  is  intended  as  a  compensation  to  the  owner,  and 
in  which  the  dissent  of  the  owner  is  essential  to  constitute  the 
offence,  it  is  requisite  that  either  the  information  should  be  laid 
on  behalf  of  the  owner,  or  some  other  proof  of  his  dissent  adduced 
along  with  the  charge,  although  the  statute  itself  may  not  profess 
in  terms  to  make  that  a  condition,  for,  unless  it  appears  that  the 
owner  dissented  from  the  act,  it  does  not  amount  to  an  offence." 
In  some  other  cases  the  information  need  not  be  at  the  instance 
of  the  party  aggrieved,  though  part  of  the  penalty  is  payable  to 
him  as  compensation  (Tarry  v.  Nhoman,  referred  to  at  p.  50). 

Exception  as  to  Pablic  OffiBnces.— In  Cole  v,  Coulum,  29  L.  J. 
M.  C.  125  ;  2  E.  &  B.  695  ;  6  Jur.  698,  where  a  local  Act  directed 
penalties  (not  otherwise  directed  to  be  paid)  to  be  awarded  to  the 
commissioners  under  the  Act,  or  the  corporation  of   the  town, 
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Sect.  10.     according  ma  the  proceeding  for  the  penalties  was  taken  on  behalf 

of  one  or  other  of  such  bodies,  an  information  was  laid  before 

Non.  justices  by  the  clerk  to  the  commissioners  under  10  &  11  Vict, 
c.  89,  s.  35  (incorporated  into  the  local  Act),  against  a  man  for 
allowing  prostitutes  to  assemble  in  a  licensed  alehouse,  but  such 
information  was  laid  without  any  authority  from  the  commis- 
sioners. It  was  held  by  Cockburn,  C.J.,  "  That  it  was  competent 
to  the  respondent  to  lay  an  information  so  long  as  he  professed  to 
be  bound  by  the  direction  of  the  Act,  on  the  principle  that  the 
recovery  of  the  penalty  was  to  enure  to  the  benefit  of  the  commis- 
sioners. The  offence  is  one  not  against  an  individual,  but  the 
matter  is  one  of  public  policy  ;  the  general  Act  (10  &  11  Tict. 
c.  89),  gives  authority  to  anyone  to  prosecute  who  shall  choose  to 
intervene.  The  case  is  very  analogous  to  that  of  an  informer, 
where  half  of  the  penalty  goes  to  him  and  half  to  the  Crown  ; 
no  authority  is  necessary  to  be  shown  from  the  Crown.  There  is 
a  plain  distinction  between  the  case  of  an  offence  against  public 
policy,  and  where  the  enactment  is  one  for  the  protection  of  indi- 
viduals "  ;  and  see  Allman  v.  Hardcastle^  referred  to  on  p.  50. 

It  may  be  mentioned  here  that  a  corporation  cannot  be  a  com- 
mon informer  without  express  statutory  authority  (Shoreditch  v. 
Franklin,  3  C.  P.  D.  377  ;  42  J.  P.  727).  See  also  R.  v.  Hicks, 
24  L.  J.  M.  C.  94,  which  is  an  example  of  the  class  of  enactments 
referred  to  in  Cockburn,  C.J.'s  judgment.  R.  v.  Corden,  4  Burr. 
2279,  may  also  be  referred  to,  where  it  was  held  that  the  penalty 
imposed  by  the  repealed  statute  5  Geo.  3,  c.  14,  for  fishing  in 
private  water  can  only  be  sued  for  by  the  owner  of  the  fishery. 

As  to  the  powers  of  a  water  bailiff  under  the  Freshwater 
Fisheries  Act,  1878  (41  &  42  Vict.  c.  39),  s.  7,  see  Anderwn  v. 
Hamlin,  L.  R.  25  Q.  B.  221  ;  54  J.  P.  767  ;  59  L.J.  M.  C.  151. 

From  the  rule  laid  down  by  Cockburn,  C.J.,  in  Cole  v.  CoulUm, 
supra,  the  principle  to  be  borne  in  mind  in  deciding  whether  a 
person  is  entitled  to  lay  an  information  may  be  thus  stated.  If 
the  public  is  substantially  interested  in  the  purpose  which  the 
statute  had  in  view  when  imposing  penalties,  then  any  member  of 
the  public  may  lay  an  information  ;  but  if  the  object  of  the  statute 
is  merely  to  preserve  the  rights  and  privileges  of  individuals,  and 
the  penalties  are  imposed  as  compensation  for  the  violation  of 
such  rights  and  privileges,  then  the  individuals  injured  are  the 
proper  persons  to  lay  or  to  authorise  the  laying  of  an  information. 

The  following  cases  may  be  referred  to  :  R,  v.  Damofi,  3  B,  & 
Aid.  378,  as  to  alternative  remedies  by  information  or  action ; 
lan-y  v.  Newman,  nbi  supra,  as  to  cumulative  remedies.  See  as  to 
compounding  offences  involving  damages  to  injured  party,  Paley 
on  Summary  Convictions  (8th  ed.),  p.  56. 

As  to  appearance  by  attorney,  it  may  be  mentioned  that  the 
defendant  haS  no  right  to  have  the  case  adjourned  for  the  attend- 
ance of  an  attorney  to  defend  him  (R.  v.  Cambridgeshire  J  J.,  44  J.  P. 
168,  and  R,  v.  Biggitis,  5  L.  T.  605),  but  it  is  certainly  advisable 
in  the  interests  of  justice,  that  if  a  defendant  makes  a  bond  fide 
application  for  an  adjournment  in  order  that  he  may  be  le^^y 
represented,  to  grant  such  an  adjournment. 
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U.  Limitation  of  prosecution,']  In  all  cases  where  no  Sect.  U# 
time  is  already  or  shal)  hereafter  be  specially  limited  for 
niakinj;  any  such  complaint  or  laying  any  such  informa- 
tion in  the  Act  or  Acts  of  Parliament  relating  to  each 
particular  case,  such  complaint  shall  be  made  and  such 
information  shall  be  laid  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint  or  informa-* 
tion  respectively  arose. 

Idinitation. — The  general  rule  is  that  in  summary  proceedings 
the  information  or  complaint  must  be  laid  within  six  months  from 
the  day  on  which  the  matter  of  complaint  arose  or  the  offence 
was  committed.  A  Ibt  of  exceptions  to  this  general  rule  is  given 
cutU,  p.  44. 

Indictable  Offences. — This  section  does  not  apply  to  indictable 
offences  triable  by  courts  of  summary  jurisdiction.  See  on  this 
point  a  very  able  article  at  70  J.  P.  374. 

Poor  Bates. — It  may  be  mentioned  here  that  the  provisions  of 
this  Act  do  not  extend  to  the  recovery  of  poor  rates.  The  matter 
was,  however,  left  in  some  doubt  till  the  decision  in  R.  v.  Price, 
L.  B.  5  Q.  B.  300  ;  44  J.  P.  248  ;  49  L.  J.  M.  C.  49  ;  42  L.  T. 
439  ;  28  W.  B.  615  (following  Sweetma7t  v.  Gite^t,  L.  B.  3  Q.  B. 
262  ;  37  L.  J.  M.  C.  59  ;  18  L.  T.  49  ;  16  W.  B.  426  ;  Ex  parte 
May,  31  L.  J.  M.  C.  161  ;  and  Somerville  v.  Mirehome,  1  B.  &  S. 
652),  which  decided  that  a  justice  of  the  peace  sitting  to  issue  a 
warrant  of  distress  for  the  recovery  of  poor  rates  is  not  a  court  of 
summary  jurisdiction  within  the  meaning  of  the  S.  J.  Act,  1879, 
and  the  provisions  contained  in  that  statute  in  no  way  affect  or 
apply  to  proceedings  for  the  recovery  of  poor  rates.  As  to  a 
justice's  power  to  state  a  case  in  a  matter  of  a  rate,  see  R,  v.  Lord 
Mayor  of  London  and  Brovm,  52  J.  P.  70  ;  57  L.  T.  491.  See  also 
8.  10  of  the  S.  J.  Act,  1884,  post,  which  expressly  excepts  pro- 
ceedings *^  for  the  non-payment  of  any  poor  rate,  or  of  any  rate  or 
sum  the  payment  of  which  is  not  adjudged  by  the  conviction  or 
order  of  a  court  of  summary  jurisdiction^'  from  its  operation. 
Further,  the  levying  of  poor  rates  is  regulated  by  an  express 
statute. 

Church  Bates. — As  to  church  rates  which  are  enforced  by  order 
of  justicee,  see  R.  v.  Shretcabury  JJ,,  22  J.  P.  395  ;  31  L.  T.  114. 
See  also  Backhouse  v.  Bishoptcearmouth,  25  J.  P.  70. 

Poor  Law  Auditors. — The  Poor  Law  Amendment  Act,  1849 
(12  &  13  Vict.  c.  103),  s.  9,  enacts  "  That  nothing  in  the  provision 
of  the  said  Act  herein  recited  (i.e.,  11  <&  12  Yict.  c.  43,  s.  11) 
shall  be  deemed  to  apply  to  any  such  proceeding  by  any  auditor  ; 
but  no  auditor  shall  commence  any  such  proceeding  after  the  lapse 
of  nine  calendar  months  from  the  dissdlowance  or  surcharge  by 
such  auditor,  or,  in  the  event  of  an  application  by  way  of  appeal 
against  the  same  to  the  Court  of  Queen's  Bench  or  to  the  Poor  Law 
Board,  after  the  lapse  of  nine  calendar  months  from  the  deter- 
mination thereupon." 
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Sect.  11.  Orders  of  EvmoVBL^ln  Collumpton  v.  BrighUm,  3  L.  T.  318  ; 

8.  C.  noM.  Hill  (appellant),  Thomcroft  (resident),  24  J.  P.  741  ; 

Note.  y  j^,j.  ^53^  ^^  ^j^g  jj^j^  i}^^^  l^jjig  section  applies  to  an  order  of  jus- 
tices made  for  the  payment  of  expenses  of  the  maintenance  of  a 
pauper  under  an  order  of  removal,  and  therefore  an  application 
for  an  order  to  enforce  them  must  be  made  within  six  calendar 
months  of  the  time  when  demanded.  An  order  for  payment  of  such 
costs  would  not  be  a  warrant  or  order  of  removal  within  the 
exemption  in  s.  35  of  11  &  12  Vict.  c.  43. 

An  order  for  expenses  of  maintenance  of  a  pauper  under  a  sus- 
pended order  of  removal  made  under  the  Poor  Removal  Act,  1795 
(35  Geo.  3,  c.  101),  8.  2,  within  six  months  from  the  time  when 
the  expenses  became  payable  is  within  the  time  limited  by  1 1  & 

12  Vict.  c.  43,  s.  11  (-R.  v  Sculcoates,  9  B.  &  S.  911V 

Vagrancy  Act,  1824.— In  Reeves  v.  YaUe,  31  L.  J.  M.  C.  241  ; 
8  Jur.  751  ;  1  H.  &  C.  435  ;  10  W.  R.  779,  it  was  held  that  to 
constitute  the  offence  of  desertion  under  the  Vagrancy  Act,  1824 
(5  Geo,  4,  c.  83),  s.  4,  there  must  be  a  chargeability  of  the  wife  or 
children  consequent  on  the  running  away,  and  the  offence  is  not 
completed  until  the  chargeability.  Therefore,  if  the  information 
be  laid  within  six  months  of  the  chargeability,  it  is  sufficient  under 
11  &  12  Vict.  c.  43,  s.  11. 

Oompensation  for  Damage. — An  order  of  two  justices  under 
8  &  9  Vict.  c.  18,  awarding  compensation  for  damage  done  to  a 
landowner  by  the  construction  of  a  railway,  is  within  11  &  12  Vict, 
c,  43,  8.  11  (R.  v.  Leeds  and  Bradford  Rail.  Co.,  18  Q.  B.  343  ; 
16  J.  P.  631  ;  21  L.  J.  M.  C.  193 ;  16  Jur.  817). 

Lands  Clauses  and  Bailway  Clauses  Acts. — The  adjudication 
of  two  justices  under  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  s.  22,  as  to  the  value  of  an  interest  in  lands' required 
for  the  execution  of  an  undertaking  within  that  Act  in  respect  of 
which  no  agreement  has  been  come  to  between  the  promoters  and 
the  party  entitled  to  sell  as  to  the  value  thereof,  is  not  an  order  for 
the  payment  of  money  within  11  &  12  Vict.  c.  43,  s.  11,  and  the 
summons  to  hear  and  determine  such  question  of  compensation  is 
not  out  of  time  if  issued  after  six  months  from  the  notice  to  treat 
given  by  the  promoters  of  the  undertaking  (R,  v.  Hannay,  21  L.  T. 
702  ;    23  W.  R.  164  ;    44  L.  J.  M.  C.  27  ;    and  R.  v.  Edwards, 

13  Q.  B.  D.  586  ;  49  J.  P.  117  ;  53  L.  J.  M.  C.  149  ;  51  L.  T.  586, 
overruling  Li  re  Edmundson,  17  Q.  B.  67).  See  also  R  v.  Kennedy, 
hi  J.  P.  346.  In  East  London  Watenoorks  Co.  v.  Charles,  58  J.  P. 
764  ;  10  T.  L.  R.  593  ;  63  L.  J.  M.  C.  209,  a  water  company^s  Act 
incorporated  the  Lands  Clauses  Act  and  the  Waterworks  Clauses 
Act  and  the  Companies  Clauses  Act.  Some  rates  being  in  arrear 
C.  was  summoned.  The  company  had  demanded  payment  more 
than  six  months  before  the  summons  was  issued,  and  the  defendant 
contended  that  the  six  months'  limitation  in  this  section  applied, 
and  the  summons  was  too  late.  The  magistrate  dismissed  the  sum- 
mons i^-Held,  the  magistrate  was  right. 
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As  to  limitation  of  time  for  sammary  proceedings  in  relation  to     Sect.  11; 
Merchant  Shipping,  see  67  &  68  Vict.  c.  60,  s.  683.  

NOTB. 

Xiondon  Building  Act,  etc — Proceedings  under  the  London 
Bviilding  Act,  1894  (57  &  58  Vict.  c.  ocxiii.),  which  have  been 
delayed  for  more  than  six  months  after  January  1st,  1895  (the  com- 
mencement of  the  Act),  cannot  be  taken  for  the  recovery  of  such 
penalties  owing  to  the  operation  of  s.  11  of  the  S.  J.  Act,  1848 
(i?.  V.  Cluer  and  Another,  67  L.  J.  Q.  B.  36).  See  also  Hull  v. 
Loftdott  County  Council,  [1901]  1  Q.  B.  580  ;  65  J.  P.  309  ; 
17  T.  L.  R.  270  ;  70  L.  J.  K.  B.  364  ;  84  L.  T.  160  ;  Labal- 
mofidiere  v.  Addison,  23  J.  P.  261  ;  28  L.  J.  M.  C.  25  (decided  under 
the  repealed  Metropolitan  Building  Act,  1855  (18  &  19  Vict.  c.  127), 
where  it  was  held  that  the  complaint  arose  when  the  demand  was 
made  and  the  money  not  paid,  and  not  when  the  works  were  com- 
pleted ;  PrescoU  v.  Nicholson,  53  J.  P.  597  ;  6  T.  L.  R.  536,  where  it 
was  held  that  as  the  parties  had  agreed  on  payment  by  instalments 
the  six  months'  limitation  ran  only  from  demand  of  the  instalment, 
and  that  the  complaint  was  in  time,  and  Brutton  v.  St.  George^ s, 
Hanover  Square,  36  J.  P.  580 ;  41  L.  J.  Ch.  134  ;  25  L.  T.  552  ; 
and  Londofi  County  Council  v.  Cross,  56  J.  P.  550 ;  8  T.  L.  B. 
537  ;  61  L.  J.  M.  C.  160. 

Public  Health  Act— See  Eddlestone  v.  Francis,  25  J.  P.  135  ; 
7  C.  B.  (n.s.)  568  ;  3  L.  T.  270,  where  it  was  held  that  the 
complaint  must  be  made  within  six  months  of  the  amount  being 
due,  and  notice  of  the  amount  due  being  given  to  the  party,  and 
not  within  six  months  of  the  demand  of  payment.  See  the  case 
of  Grece  v.  Hunt  (in  which  Labalmondiere  v.  Addison  was  fol- 
lowed, and  Eddlestone  v.  Francis  was  distinguished),  2  Q.  B.  D. 
389  ;  41  J.  P.  261  ;  46  L.  J.  M.  C.  202 ;  36  L.  T.  404,  in  which 
it  was  held  that  in  proceedings  under  11  &  12  Vict.  c.  63,  s.  69, 
and  21  &  22  Vict.  c.  98,  s.  63  (now  repealed  by  the  Public  Health 
Act,  1875),  for  recovery  of  expenses  of  street  improvement, 
the  limitation  of  six  months  runs  from  the  notice  of  demand 
upon  the  owner,  ahd  not  from  the  notice  of  apportionment.  The 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  36,  applies  to 
the  same  proceedings  as  the  above  quoted  Acts  ;  and  by  s.  252 
(now  repealed  by  the  S.  J.  Act,  1884)  provided  for  a  limitation 
of  six  months  from  the  time  the  matter  of  complaint,  etc.,  arose. 
All  proceedings,  therefore,  under  that  Act  of  Pariiament  will  now 
be  in  conformity  with  11  &  12  Vict.  c.  43. 

In  West  Derby  Local  Board  v.  Bell,  42  J.  P.  812,  where  the 
first  demand  for  payment  made  was  more  than  six  months  before 
the  proceedings  and  was  a  nullity,  and  a  second  and  valid  demand 
was  made,  and  the  proceedings  were  taken  within  six  months 
from  such  second  demand,  it  was  held  that  they  had  been  taken 
within  the  limited  time.  But  where  the  jurisdiction  has  once 
attached  it  must  be  exercised  within  six  months  when  money  is 
^yable  on  demand  and  demand  has  been  duly  made  ;  a  new 
demand  at  a  subsequent  period  will  not  give  a  fresh  cause  of 
complaint  {Harper  v.  Sykes,  49  J.  P.  148). 
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Sect  U.  See  also  Simcox  v.  Handiioorlh  Local  Board,  8  Q.  B.  D.  39  ; 

-—         46  J.  P.  260  ;  51  L.  J.  Q.  B.  168  ;  30  W.  B.  273). 
^OTB.  Tins  section  applies  to  expenses  which  a  local  board  of  health  has 

incurred  under  the  repealed  21  &  22  Vict.  c.  98,  s.  63,  the  amount 
of  which  has  been  apportioned  under  that  Act ;  but  the  six  months 
do  not  commence  till  after  the  expiration  of  the  three  months 
during  which  the  apportionment  may  be  disputed  (Jacomh  v. 
Dodgson,  32  L.  J.  M.  C.  113  ;  7  L.  T.  674  ;  3  B.  &  S.  461  ; 
and  see  Field,  J/s  comments  as  to  this  case  in  Grece  v.  Hunt, 
supra. 

Section  160  of  38  &  39  Vict.  c.  55,  corresponds  with  the  section 
of  the  above  statute,  which  is  now  repealed. 

In  Elliott  and  Another  v.  Rueitell,  [1902]  2  K.  B.  748  ;  67  J.  P. 
168  ;  19  T.  L.  B.  5 ;  72  L.  J.  K.  B.  16,  where  a  person  was 
assiBssed  to  a  water  rate  made  under  the  Public  Health  Act,  it 
was  held  that  for  the  purpose  of  s.  11  of  the  S.  J.  Act,  1848, 
the  matter  of  complaint  arises  at  the  date  of  the  demand,  and  the 
summons  may  be  taken  out  within  six  months  from  that  date. 

Adillteration.— In  Whitaker  v.  Pom/ret.  [1902]  1  K.  B.  661  ; 
66  J.  P.  408  ;  18  T.  L.  B.  356  ;  71  L.  J.  K.  B.  353,  proceed- 
ings were  preferred  against  the  respondents  charging  them  with 
giving  a  false  warranty  in  respect  of  pepper  sold  by  them  as 
principals  to  a  purchaser  under  s.  20  (6)  of  the  Sale  of  Food 
and  Dqfgs  Act,  1899  (62  &  63  Vict,  c,  51),  six  months  after  the 
giving  of  the  warranty: — Held,  that  the  proceedings  were  out 
of  time,  not  being  wiUiin  the  six  months'  limit  fixed  by  the  S.  J. 
Act,  1848,  s.  11. 

Highway  Act.— In  White  v.  Colston,  46  J.  P.  665,  it  was  held, 
following  the  principles  laid  down  in  Labalmondiere  v.  Addison, 
supra,  that  the  complaint  need  only  be  made  within  six  months 
from  the  time  when  payment  of  the  expenses  was  demanded. 
This  decision  was  under  the  Highways  and  Locomotives  Act,  1878 
(41  &  42  Vict.  c.  77),  s.  23,  but  in  Pool  and  Forden  Highway 
Board  v.  Gunning,  46  J.  P.  708  ;  61  L.  J.  M.  C.  49  ;  46  L.  T. 
163  ;  31  W.  B.  30,  it  was  held  that  the  six  months  within  which 
summary  proceedings,  under  s.  23  of  the  same  Act,  may  be  taken 
for  recovery  of  expenses  incurred  by  reason  of  damage  to  a  high- 
way from  extraordinary  traffic  thereon  are  to  be  computed  from 
the  surveyor's  certificate  ;  and  Labalmondiere  v.  Addison,  and 
Grece  v.  Hunt,  were  distinguished  from  this  case,  but  it  may  be 
noticed  that  White  v.  Colston  was  not  cited. 

The  S.  J.  (Married  Women)  Act,  1895. — ^More  than  six  months 
after  a  separation  order  was  made  by  a  magistrate  on  the  appli- 
cation of  a  wife  under  this  statute  (58  &  59  Vict.  c.  39),  the 
husband  discovered  that  his  wife  had  committed  adultery  a  few 
days  before  the  order  was  made.  He  thereupon  took  out  a  sum- 
mons under  s.  7  of  the  Act  to  discharge  the  order.  The  magis^ 
trate  having  held  that  he  had  no  jurisdiction  : — Held,   that  the 
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limit  of  six  months  prescribed  by  s.  11  of  the  S.  J.  Act,  1848,     Sect.  IL 
did  not  apply,  and  the  application,  therefore,  was  not  out  of  time         •— - 
CWeighiman  v.  Weightnuin,  70  J.  P.  120  ;  22  T. L.  E. 362).  Note. 

Civil  proceedings. — The  commitment  by  two  justices  under 
the  r^o/erf  statute  11  &  12  Vict.  c.  63,  s.  39  (now  38  &  39  Vict. 
c.  55.  8.  196),  of  an  overseer  and  collector  of  borough  rates  for 
non-delivery  of  a  rate  book  in  his  possession  by  virtue  of  his 
office  of  overseer  and  collector,  is  a  civil  and  not  a  criminal 
proceeding,  being  in  the  nature  of  a  distraint ;  and  the  limitation 
of  six  months  in  11  &  12  Vict.  c.  43,  s.  11,  therefore,  does  not 
apply.  Semblt,  per  Lush,  J.,  such  limitation  will  only  apply 
where  the  object  of  the  proceeding  is  punishment,  and  not 
merely  coercion  {Meyer  v  Harding,  31  J.  P.  740  ;  17  L.  T.  140  ; 
9  B.  &  S.  27). 

The  limitation  in  this  section  extends  to  county  court  proceed- 
ings where  a  statute  authorises  such  proceedings  alternatively  with 
those  under  this  Act  (Tottenham  Local  Board  v.  Rowellj  1  Ex.  D. 
514  ;  46  L.  J.  Q.  B.  423  ;  25  W.  R.  136  ;  35  L.  T.  887).  An 
action  in  the  county  court  under  s.  11  of  the  Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  76),  for  the  recovery  of 
costs  and  expenses  incurred  in  obtaining  a  nuisance  order  and  in 
carrying  the  order  into  effect,  must  be  commenced  within  six 
calendar  months  from  the  time  when  the  cause  of  action  arose 
(HamfRersmiih  Vestry  v.  Lovcmfeld,  [1896]  2  Q.  B.  278  ;  60  J.  P. 
600  ;  65  L.  J.  Q.  B.  662  ;  12  T.  L.  R.  439). 

Oontiniliiig  Offences. — The  limitation  does  not  apply  to  con- 
tinuing offences.  In  Higgins  v.  Nortkwich  Union,  34  J.  P.  452, 
806  ;  22  L.  T.  752,  where  smoke  was  emitted  from  a  chimney  so 
as  to  be  a  nuisance,  an  order  was  made  on  July  20th,  1868,  that 
alterations  should  be  made  in  such  chimney  to  prevent  the  emission 
of  smoke.  On  February  4th,  1869,  smoke  again  issued.  In  July 
an  information  was  laid  for  disobedience  to  the  order  of  July, 
1868.  It  was  held  the  nuisance  was  a  continuing  one,  and  s.  11  of 
11  &V2  Vict.  c.  43,  did  not  apply.  In  Ulverstone  Union  Guardians  v. 
Park,  53  J.  P.  629,  it  was  held  that  the  limitation  of  time  in  this 
section  was  not  applicable  to  a  case  of  maintenance  of  bastard 
children  under  43  Eliz.  c.  2,  s.  7  ;  31  &  32  Vict.  c.  22,  s.  36,  as 
sach  case  was  one  of  continuing  liability. 

As  to  continuing  offences  in  relation  to  cruelty  to  children  see 
4  Edw.  7,  c.  15,  s.  18  (3)  ;  and  in  relation  to  cases  under  the 
8.  J.  (Married  Women)  Act,  1895  (58  &  59  Vict.  c.  39),  see 
Heard  Y.Heard,  60  J.  P.  426  ;  65  L.  J.  P.  Ill  ;  12  T.  L.  R.386  ; 
and  Ellis  v.  Ellis,  60  J.  P.  823  ;  12  T.  L.  R.  514. 

A  second  conviction  under  the  same  order  far  iiie  vaccination 
of  a  child  is  bad  and  the  offence  is  not  a  eontinuing  offence  (i2.  v. 
Portsmouth  J  J.,  [1892]  1  Q.  B.  491 ;  56  J.  P.  470  ;  61  L.  J.  M.  C. 
126  ;  66  L.  T.  677). 

In  12.  T.  CoXkolie  Fire,  etc.  Insurance  Association,  47  J.  P.  503  ; 
48  L.  T.  675,  where,  under  s.  26  of  the  Companies  Act,  1862  (25  & 
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Sect.  11.  26  Yict.  c.  89),  every  company  having  its  capital  divided  into  shares 
- —  shall,  once  a  year  at  least,  niake  a  list  of  persons  who  are  share- 
Note.  holders  and  send  same  to  the  Begistrar,  and  by  s.  27,  every  company 
so  making  default  shall  incur  a  penalty  of  £5  for  every  day  during 
which  such  default  continues.  The  company  made  default  in  the 
years  1877,  and  1879 — 1882.  The  summonses  were  taken  out  on 
February  15th,  1883,  for  several  days*  default  in  each  year.  It  was 
held  that  it  was  a  continuing  offence,  and  the  penalties  could  be 
recovered  for  defaults  made  in  each  year  for  a  period  extending 
over  not  more  than  six  months  in  each  year.  See  also  E.  t. 
WaUrhouse,  7  L.  R.  Q.  B.  546  ;  41  L.  J.  M.  C.  115  ;  26  L.  T.  761  ; 
20  W.  B.  712.  And  see  the  judgment  of  Wiixiams,  J.,  in 
Whitehouse  v.  Felloioes,  10  C.  B.  (n.s.)  at  p.  782. 

In  the  case  of  DorU  v.  Sottth  African  SuperaeraUon^  Limiled^ 
20  T.  L.  R.  425,  the  company  was  registered  in  June,  1901.  No 
general  meeting  was  held  in  1902,  but  a  return,  which  would  have 
complied  with  the  Act  if  a  general  meeting  had  been  held,  was 
made  up  to  December  3l8t,  1902,  sent  to  the  Registrar  on 
January  9th,  1903,  and  filed  on  the  10th.  The  company  were 
summoned  on  July  16th,  1903,  for  non-compliance  with  s.  26 
with  respect  to  1902,  and  for  the  continuing  default  for  143  days 
up  to  and  including  July  7th,  1903  ;  on  this  summons  they  w^re 
convicted.  A  further  summons  for  non-compliance  with  the  said 
section  in  respect  of  1902  was  taken  out,  and  the  company  was 
proceeded  against  thereunder  for  further  penalties  for  default  for 
eighty-three  days  from  July  15th  to  October  20th,  1903.  The 
case  was  heard  on  October  30th,  1903,  and  adjourned  until 
November  20th.  Meantime  a  general  meeeting  was  held  on 
November  19th.  At  the  adjourned  hearing  the  summons  was 
dismissed,  the  court  of  summary  jurisdiction  holding  that  although 
the  company  had  not  complied  with  the  terms  of  s.  26  inasmuch  as 
the  list  and  summary  were  not  made  up  to  the  fourteenth  day 
succeeding  the  general  meeting,  the  word  "default"  in  s.  27 
implied  a  wilful,  continued  neglect  to  do  an  act  required,  and  that 
the  company  could  not  be  liable  to  a  continuing  daily  fine  for  an 
omission  which  it  was  impossible  to  remedy  : — Held,  that  this 
decision  was  correct. 

See  also  Marshall  v.  Smith,  L.  R.  8  C.  P.  416  ;  37  J.  P.  471  ; 
42  L.  J.  M.  C.  108  ;  28  L.  T.  538,  where  a  local  board  of  health 
made  a  byelaw  directing  the  party  wall  of  a  house  of  more  than 
one  storey  to  be  of  a  certain  thickness.  A  person  built  a  house 
not  in  compliance  with  such  byelaw,  and  was  fined  under  the  bye- 
law.  Subsequently  notice  was  given  to  him  to  make  the  walls  of 
the  required  thickness,  and  he  not  complying  was  again  fined  in  a 
continuing  penalty  of  58.  a  day  : — Held,  that  the  offence  was 
complete  on  the  first  conviction,  and  the  latter  conviction  was 
therefore  bad. 

This  case  was  followed  in  the  case  of  Reay  {appellant^,  Mayor  of 
Gateshead  {respondent),  50  J.  P.  805  ;  55  L.  T.  92,  where,  on 
December  18th,  1885,  information  was  laid  against  the  defendant 
for  that  he,  on  days  between  March  16th,  1885,  and  October,  1885, 
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had  commenced  works  not  in  conformity  with  byelaws,  and  had  Sect.  11. 
erected  and  permitted  the  same  to  continue  in  spite  of  written  jT'" 
notice.  The  byelaws  provided  for  £5  penalty  for  constructing  Note. 
^works  contrary  to  them,  and  for  a  further  sum  of  40«.  for  each  day 
during  which  they  shall  continue  contrary  to  the  byelaws.  The 
justices  convicted,  and  inflicted  a  penalty  of  £5  and  6$.  per  diem 
from  October  12th  to  December  11th.  Written  notice  of  objec- 
tion was  served  on  October  12th  : — Held,  first,  the  byelaw  was  bad 
as  being  ultra  vires,  because  by  s.  115  of  the  Public  Health  Act, 
1875,  the  continuing  penalty  is  to  run  from  the  date  of  written 
notice,  and  that  proceedings  were  not  taken  in  time  and  were  con- 
sequently barred  by  s.  11,  because  the  original  offence  of  com- 
mencing the  work  was  not  shown  to  have  been  conmiitted  within 
six  months  from  the  date  of  the  information.  The  period  of 
limitation  in  s.  158  of  the  Public  Health  Act,  1875,  applies  only  to 
a  continuing  offence. 

The  considered  judgments  of  the  court  in  this  case  deal  at  length 
inrith  the  subject  of  continuing  penalties. 

See  also  R,  v.  Slade,  64  L.  J.  M.  C.  232,  where  it  was  held  that 
a  penalty  imposed  for  a  continuing  offence  and  assessed  at  so  much 
per  diem  during  the  continuance  of  the  offence  cannot  be  made  to 
extend  for  a  period  exceeding  six  months  from  the  time  when  the 
matter  of  complaint  arose,  and  a  conviction  purporting  on  the  face 
of  it  to  impose  such  a  penalty  is  bad  as  being  contrary  to  the  pro- 
visions of  this  section. 

In  RumhaU  v.  Schmidt,  8  Q.  B.  D.  603  ;  46  J.  P.  567  ;  46  L.  T. 
661  ;  30  W.  B.  949,  where  a  house  (in  contravention  of  38  & 
39  Tict.  c.  56,  s.  156)  was  brought  forward  beyond  the  line  of  the 
two  adjoining  houses,  and  a  penalty  of  40«.  for  every  day  during 
which  such  offence  shall  continue  after  written  notice  was  provided, 
it  was  held,  distinguishing  Marshall  v.  Smith,  that  an  offence  to 
which  the  penalty  was  applicable  continued  so  long  as  the  addition 
to  the  house  was  maintained  after  such  notice,  notwithstanding 
that  the  addition  to  the  house  was  completed  before  the  notice  was 
given.  And  see  Metropolitan  Board  of  Works  v.  Anthony,  49  J.  P. 
229  ;  54  L.  J.  M.  C.  39  ;  33  W.  B.  166.  In  Ulverstone  Union  v. 
Park,  53  J.  P.  629,  it  was  held  that  the  limitation  of  time  in  this 
section  was  not  applicable  to  a  smnmons  for  maintenance  of 
children,  as  that  case  was  one  of  a  continuing  liability. 

An  encroachment  on  a  highway  by  the  erection  of  a  fence  is  not 
a  continuing  offence  {Ranking  v.  Forbes,  34  J.  P.  486). 

Desertion  of  a  wife  is  a  continuing  course  of  conduct  and  entitles 
a  wife  to  apply  for  an  order  in  that  court  within  whose  jurisdiction 
she  is  living  in  a  deserted  condition,  although  that  is  not  the  place 
in  which  she  was  originally  deserted  {Broken  v.  Brown,  62  J.  P.  71 1 ; 
79  L.  T.  102). 

A  conviction  for  permitting  premises  to  be  used  as  a  brothel 
tipoh  several  separate  days  is  good  as  the  offence  is  a  continuing 
one  (Rex  v.  Bumby,  [1901]  2  K.  B.  459  ;  70  L.  J.  K.  B.  739  ; 
85  L.  T.  168). 

Further  as  to  continuing  offences  see  R,  v,  Struve  and  Others, 


Digiti 


zed  by  Google 


60  Summary  Jurisdiction  Act,  1848. 

Sect.  IL      Glamorgamhire  JJ.,  59  J.  P.  584,  and  as  to  continuing  offences 

under  the  Friendly  Societies  Act,  1896,  see  59  &  60  Vict.  c.  25, 

^^'^^'        8.86. 

Limitation  of  Time  for  Conyiction. — The  infonnation  must 
be  laid  and  the  conviction  must  take  place  within  a  certain  time 
from  the  commission  of  the  offence. 

In  Paley  on  Summary  Convictions  (8th  ed.),  p.  60,  it  is  said, 
"where  the  proviso  as  to  the  time  runs,  *  that  the  offence  be  prose- 
cuted,' or  that  *  the  party  be  prosecuted  for  the  offence '  within  a 
stated  time,  it  is  sufficient  that  the  information  be  laid,  though  the 
conviction  do  not  take  place  within  that  time,  the  information  being 
for  that  purpose  the  conmiencement  of  the  prosecution.  But  if  a 
statute  authorises  a  conviction,  *  provided  such  conviction  be  made 

within  ( )  months  after  the  offence  conmiitted,'  (as  the  former 

Game  Acts  of  22  &  23  Car.  2,  c.  25 ;  5  Anne,  c.  14,  s.  1,  now  repealed), 
it  is  not  enough  that  the  information  was  within  that  period,  but 
the  conviction  itself  is  void  if  not  made  within  the  limited  time. 
And  it  makes  no  difference  that  it  was  prevented  from  being  bo  by 
an  adjournment  at  the  request  of  the  defendant  himself,  for  after 
the  time  has  expired  for  making  the  conviction  there  is  no  authority 
existing  for  that  purpose.*'  See  also  Thames  ComerwUors  v.  Ennis, 
39  J.  P.  486  ;  and  R,  v.  Mainimring,  27  L.  J.  M.  C.  278  ;  El.  B.  & 
El.  474. 

See  also  Morris  v.  Duncan,  62  J.  P.  823  ;  15  T.  L.  B.  8  ;  68  L.  J. 
Q.  B.  49,  which  was  a  case  under  the  Salmon  Fishery  Acts. 

How  Time  Beckoned. — In  eomputing  the  period  of  limitation, 
the  day  upon  which  the  offenee  was  committed  or  the  complaint 
arose  should  be  excluded  {Higgins  v.  McAdam,  3  Y.  &  J.  116  ; 
Pellew  V.  East  Wanford  Inhabitants,  9  B.  &  C.  134  ;  and  Williams  v. 
Burgess,  12  Ad.  &  E.  635).  See  also  Radcliffe  v.  Bartholomew, 
[1893]  1  Q.  B.  161  ;  56  J.  P.  263  ;  65  L.  T.  677  ;  61  L.  J. 
M.  C.  63- 

Time  in  Acts  of  Parliament  and  legal  instruments  means  in 
Great  Britain  Greenwich  mean  time,  and  in  Ireland  Dublin  mean 
time,  by  virtue  of  the  Statutes  (Definition  of  Time)  Act,  1880 
(43  &  44  Vict.  c.  9). 

Instances  of  the  application  of  this  statute  would  be  the  defini- 
tion of  night  in  relation  to  burglary  in  24  &  25  Vict.  c.  96,  s.  1 
(The  Larceny  Act,  1861). 

"Month,"  Meaning  of! —By  52  &  53  Vict.  c.  63,  s.  3,  post, 
see  Appendix,  in  every  Act  passed  after  the  year  1850,  whether 
before  or  after  the  commencement  of  the  said  Act,  the  expression 
"  month  "  shall  mean  "  calendar  month,"  unless  the  contrary  inten- 
tion appears. 

12«  Constitution  of  court  and  rights  of  parties  to  counsel^ 
etc^  Every  such  complaint  and  information  shall  be  heard, 
tried,  determined,  and  adjudged  by  one  or  two  or  more 
justice  or  justices  of  the  peace,  as  shall  be  directed  by  the 
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Act  of  Parliament  upon  which  such  complaint  or  informa-  Sect.  12. 
tion  shall  be  framed,  or  such  other  Act  or  Acts  of 
Parliament  as  there  may  be  in  that  behalf  ;  [and  if  there 
be  no  such  direction  in  any  such  Act  of  Parliament^  then 
such  complaint  or  information  may  he  Iieardy  tried^  deter^ 
mined,  and  adjudged  by  any  one  justice  of  t/ie  peace  for  the 
county,  riding,  division^  liberty,  city,  borough^  or  place 
where  the  mcUter  of  such  information  shall  have  arisen  ; 
{repealed  so  far  as  relates  to  a  case  under  t/ie  S.  J.  Acts  or 
any  future  Acts  by  S.  J.  Act,  1884,  *.  4,  post)]  and  the 
room  or  place  in  which  such  justice  or  justices  shall  sit  to 
hear  and  try  any  such  complaint  or  information  shall  be 
deemed  an  open  and  public  court,  to  which  the  public 
generally  may  have  access,  so  far  as  the  same  can  con- 
veniently contain  them  ;  and  the  party  against  whom  such 
complaint  is  made  or  information  laid  shall  be  admitted  4;o 
make  his  full  answer  and  defence  thereto,  and  to  have  the 
witnesses  examined  and  cross-examined  by  counsel  or 
attorney  on  his  behalf;  and  every  complainant  or  informant 
in  any  such  case  shall  be  at  liberty  to  conduct  such 
complaint  or  information  respectively  and  to  have  the 
witnesses  examined  and  cross-examined  by  counsel  or 
attorney  on  his  behalf. 

Crourt  of  Summary  Jurisdiction. — Two  justices  only  are 
necessary  to  constitute  a  court  of  summary  jurisdiction  to  exercise 
the  full  powers  given  it  by  statute.  One  justice  constitutes  a 
court  of  summary  jurisdiction  under  sub-s.  (11)  of  s.  13  of  the 
Interpretation  Act,  ISS9,  post ;  but  his  power  is  limited,  as  will  be 
seen  on  reference  to  sub-s.  (7)  of  s.  20  of  the  S.  J.  Act,  1879, 
post. 

The  words  "  heard,  tried,  determined,  and  adjudged  "  refer  to 
the  actual  investigation  of  the  facts,  in  order  to  finally  determine 
the  matter,  and  do  not  include  the  ex  parte  application  for  the 
process. 

Adjournment. — It  is  not  necessary  that  the  same  justice  who 
issued  the  summons  or  warrant  should  finally  adjudicate  (see  s.  1,  * 

ante);  nor  that  if  the  case  is  adjourned  that  the  justices  adjourning 
it  need  continue  the  investigation  (see  s  16,  post)  ;  but  on  such 
adjournment,  if  before  other  justices,  the  evidence  must  be  repeated 
on  oath. 

Judicial  Acts. — The  words  "  heard,  tried,  etc.,"  clearly  refer 
to  judicial  acts.  As  to  what  are  judicial  and  what  are  ministerial 
acts  see  note  (w),  p.  21  of  Paley  on  Summary  Convictions  (8th  ed.). 

Open  Court.— By  s.  20  of  the  S.  J.  Act,  1879,  post,  "  open 
court "  means  a  petty  sessional  court-house  or  an  occasional  court- 
house as  there  defined. 
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Sect.  12.      .   Ab  to  the  right  of  the  public  to  be  present  in  a   conrt,  see 

■ Daub4ny  y.  Cooper,  10  B.  &  C.  240. 

Note.  ^  court  of  summary  jurisdiction  has  power,  at  the  request  of 

either  party,  to  order  witnesses  to  leave  the  court,  but  the  evidence 
of  a  witness  is  not  to  be  rejected  by  reason  of  his  disobedience  to 
such  order  {^Chandler  v.  Horn,  2  M.  &  B.  423).  As  to  contempt 
of  court,  see  interesting  articles  at  58  J.  P.  830  and  62  J.  P.  627. 

Appearing  by  Attorney,  etc—The  Solicitors  Act,  1843  (6  & 
7  Yict.  c.  73),  s.  2,  enacts  that  no  person  shall  act  as  an  attorney  or 
solicitor  before  any  justice  or  justices  in  any  cause,  matter,  or 
suit,  civil  or  criminal,  unless  he  shall  l^e  admitted  and  enrolled  and 
otherwise  duly  jqualified  to  act  as  an  attorney  or  solicitor  pursuant 
to  the  directions  and  regulations  of  that  Act,  and  unless  he  shall 
continue  to  be  so  duly  qualified  and  on  the  roll  at  the  time  of  his 
acting  in  such  capacity.  The  Poor  Law  Amendment  Act,  1844 
(7  &  8  Vict.  c.  101),  s.  68,  and  the  Solicitors  Act,  1860  (23  & 
24  Vict.  c.  127),  s.  33,  provide  for  clerks  to  boards  of  guardians 
acting  as  solicitors. 

The  prosecutor  has  a  right  to  examine  and  cross-examine 
witnesses  on  the  hearing  of  the  information  {Duncan  v.  Tonu^ 
post,  p.  76). 

Infonner  Prosecutmg. — A  person  may  be  both  advocate  and 
witness  in  the  same  cause  {Cohhett  v.  Hudson,  17  J.  P.  39  ;  1  El.  <Sb 
Bl.  1 1  ;  22  L.  J.  Q.  B.  11).  See  as  to  the  conduct  of  a  case  by  the 
complainant  himself,  Cobbett  v.  Hudson,  quoted  above ;  and 
Newton  v.  Chaplin,  19  L.  J.  C.  P.  374.  See  also  R,  v.  Avesy 
24  L.  T.  64,  where  a  solicitor  appeared  for  the  defendant  without 
authority,  and  pleaded  guilty,  the  conviction  was  held  bad. 

Interested  Justices. — On  the  principle  nemo  debet  esse  judex  in 
proprid  sua  causd,  justices  interested  in  the  result  of  a  cause 
cannot  sit  in  judgment  upon  it.  See  Broom's  Legal  Maxims 
(7th  ed.),  p.  92,  where  the  above  maxim  is  commented  upon  and 
the  following  rule  (p.  94)  is  laid  down  :  "  Any  direct  pecuniary 
interest,  however  sniall,  in  the  subject-matter  of  inquiry  will 
disqualify  a  judge,  and  any  interest,  though  not  pecuniary,  will 
have  the  same  effect  if  it  be  sufficiently  substantial  to  create  a 
reasonable  suspicion  of  bias." 

Pecuniary  Interest. — A  justice  is  not  disqualified  from  adjudi- 
cating upon  a  summons  against  a  ratepayer  in  arrear  merely  upon 
the  ground  that  he  is  a  member  of  the  town  council  whose  oflScer 
has  taken  out  the  summons  (R,  v.  Handsley,  8  Q.  B.  D.  383 ; 
46  J.  P.  119  ;  51  L.  J.  M.  C.  137  ;  30  W.  B.  368,  in  which  R.  v. 
Gibbon,  6  Q.  B.  D.  168  ;  29  W.  R.  442,  was  disapproved ;  sed  aliter, 
if  the  justice  is  connected  with  the  prosecution ;  R.  v.  Milledge, 
4  Q.  B.  D.  332  ;  43  J.  P.  606  ;  48  L.  J.  M.  C.  139  ;  40  L.  T.  748  ; 
27  W.  B.  669  ;  and  R,  v.  Lee,  L.  B.  9  Q.  B.  D.  394  ;  47  J.  P.  118  ; 
30  W.  B.  750).  But  see  as  to  these  last  two  cases,  R.  v. 
Huntingdon  JJ.,  L.  B.  4  Q.  B.  D.  522  ;  43  J.  P.  767,  where  justices 
who  were  members  of  a  town  council,  and  as  such  had  taken  an 
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Active  pari  in  the  making  of  an  order  under  the  Dogs  Act,  1871     Sect.  12. 
(34  &  36  Vict.  c.  56),  and  who  sat  to  hear  a  complaint  of  non-         — — 
observance  of  the  order,  were  held  to  have  no  such  interest  in  the        Notb. 
subject-matter  as  to  oust  their  jurisdiction  ;  Den  man,  J.,  saying  : 
^'  I  cannot,  however,  see  that  because  they  were  members  of  the 
town  council  they  were  not  proper  persons  to  hear,  or  not  likely 
persons  to  give,  an  impartiid  decision  as  to  whether  or  not  the 
order  has  been  disobeyed." 

In  iJ.  v.  Hammond,  27  J.  P.  793  ;  9  L.  T.  423  ;  12  W.  R.  208, 
justices  who  were  shareholders  in  a  railway  company  convicted  a 
man  of  travelling  on  the  railway  with  an  improper  ticket : — Held, 
that  the  fact  of  their  being  shareholders,  however  slight  their 
interest  might  have  been,  disqualified  them  from  so  acting. 

Under  the  Railway  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20), 
8.  3,  "  justice  "  is  defined  as  "  justice  of  the  peace  for  the  county, 
etc.,*'  in  which  the  matter  requiring  the  cognizance  of  such  justice 
shall  arise,  and  who  shall  not  be  interested  in  the  matter  : — Held, 
that  in  proceedings  before  such  justice  it  is  not  necessary  to  negative 
the  fact  that  he  b  interested,  and  the  objection  may  be  waived  by 
the  party  against  whom  the  interest  is  alleged  to  exist  (  Wakefield 
Local  Board  v.  West  Riding  Rail  Co.,  30  J.  P.  628  ;  6  B.  &  S.  794  ; 
10  Cox  C.  C.  162  ;  35  L.  J.  M.  C.  69  ;  12  Jur.  160  ;  13  L.  T.  590  ; 
14  W.  R.  100). 

In  an  application  for  a  rule  to  state  a  case  in  a  rating  matter. 
Cave,  J.,  said  :  "  The  question  that  he  is  interested  does  not  arise 
because  it  is  ministerial  and  not  judicial.'* 

Interest  maybe  Waived. — But  the  objection  that  a  justice 
who  sits  to  adjudicate  upon  a  summary  conviction  is  interested  is 
one  which  may  be  waived  by  the  parties,  and,  if  waived,  the  pro- 
ceedings are  not  void  on  the  ground  of  such  interest  {Wak^ld 
Local  Board  of  Health  v.  West  Riding  and  Grimsby  Rail.  Co.,  L.  R. 
1  Q.  B.  84  ;  35  L.  T.  69  ;  10  Cox  C.  C.  162  ;  13  L.  T.  590 ; 
12  Jut.  160). 

A  justice  of  the  peace  who  is  interested  in  a  matter  pending 
before  the  court  of  quarter  sessions  may  not  take  part  in  the  pro- 
ceedings unless  all  parties  know  that  he  is  interested  and  consent, 
either  tacitly  or  expressly,  to  his  presence  and  interference  (R.  v. 
Cheltenham  Commissioners,  1  Q.  B.  467).  In  Wakefield  Local 
Board,  etc.,  supra,  Cockburn,  C.J.,  at  p.  802  of  6  B.  &  S.,  said  : 
'^Nothing  is  better  settled  than  this,  that  a  party  aware  of  the 
objection  of  interest  cannot  take  the  chance  of  a  decision  in  his 
favour  and  afterwards  raise  the  objection."  See  also  R.  v.  Great 
Yarmouth  J  J.,  post,  p.  64. 

In  R.  V.  London  JJ.,  18  Q.  B.  421,  it  was  held  that  the  mere 
presence  on  the  bench  of  an  interested  justice  during  part  of  the 
hearing  of  an  appeal  is  not  sufficient  ground  for  setting  aside  the 
order  made  if  it  be  expressly  shown  that  he  took  no  part  in 
the  hearing,  and  did  not  in  any  way  influence  the  decision.  The 
case  of  R.  v.  St.  Albans  (5wA^),  9  Q.  B.  D.  454  ;  47  J.  P.  68  ; 
46  L.  T.  692,  may  also  be  referred  to.     See  also  R.  v.  Brackenridge, 
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Sect.  12.     48  J.  P,  293,  where  a  clerk  to  the  jostioes  acted  as  solicitor  for 
-^ —        one  of  the  parties  on  a   prosecution  before  his  own  bench  of 
NoTB.       justices,  it  was  held  that  such  an  interest  in  the  clerk  does  not 
affect  the  jurisdiction  of  the  bench. 

Bias  of  JusticeB. — Though  any  pecuniary  interest,  however 
small,  in  the  subject-matter  disqualifies  a  justice  from  acting  in  a 
judicial  inquiry,  yet  the  mere  possibih'ty  of  bias  in  favour  of  one 
of  the  parties  does  not  ipso  facto  avoid  the  justices*  decision  ;  in 
order  to  have  that  effect  the  bias  must  be  shown,  at  least,  to  be 
real  (i?.  v.  Rand,  L.  B.  1  Q.  B.  230  ;  36  L.  J.  M.  C.  157), 

At  the  hearing  of  an  appeal  against  an  order  of  removal  one  of 
the  justices  present  was  a  ratepayer  in  the  appellant  parish.  His 
presence  was  objected  to  by  the  appellants,  whereupon  the  chair- 
man stated  that  he  would  take  no  part  in  the  decision  of  the 
appeal.  He,  however,  pointed  out  documents  and  made  observa- 
tions  to  the  chairman,  but  took  no  part  in  the  ultimate  decision  : — 
Held,  that  his  presence  vitiated  the  order  (R,  v.  Suffolk  JJ., 
18  Q.  B.  416  ;  21  L.  J.  M.  C.  169  ;  16  Jur.  612).  See  also  R.  v. 
Surrey  JJ,,  21  L.  J.  M.  C.  195  ;  16  Jur.  641. 

Where  a  justice  being  an  appellant  against  his  assessment  for 
rate  by  the  assessment  committee  in  respect  of  a  house  which  he 
owns  and  occupies,  takes  part  at  the  special  sessions  in  reducing  the 
assessment  of  other  appellants  similarly  situated,  and  on  his 
leaving  the  bench  the  other  justices  reduce  his  assessment,  and 
other  assessments  are  reduced  in  the  same  way,  the  orders  made 
are  subject  to  bias,  and  may  be  brought  up  to  be  quashed  on 
certiorari  (i?.  v.  Great  Yarmouth  JJ.,  L.  B.  8  Q.  B.  D.  525  ;  46  J.  P. 
518  ;  51  L.  J.  M.  C.  39). 

In  R,  V.  Wincliester  JJ.,  46  J.  P.  724,  an  order  was  quashed 
which  was  made  for  the  demolition  of  buildings  not  constructed  in 
conformity  with  a  byelaw  made  by  the  sanitary  authority,  which 
was  partly  composed  of  the  justices  who  made  the  order.  The 
justices  in  this  case  were  visited  with  costs. 

In  R.  V.  Lee,  9  Q.  B.  D.  394  ;  47  J.  P.  118  ;  30  W.  B.  750,  it 
was  held  that  s.  258  of  the  Public  Health  Act,  1875,  did  not 
remove  the  disqualification  which  attached  to  the  justice  by  reason 
of  his  having  acted  as  a  member  of  the  sanitary  committee  in 
directing  the  prosecution,  and  that  a  rule  for  a  certiorari  to  bring 
up  and  quash  the  conviction  must  be  made  absolute. 

It  was  held  in  R.  v.  PeUitmanffin,  4  B.  &  S.  921  ;  33  L.J.  M.  C. 
99  ;  9  L.  T.  683,  that  a  borough  justice  of  a  town  which  has  a 
municipal  corporation,  of  the  watch  committee  of  which  he  is  a 
member,  is  not  thereby  disqualified  from  adjudicating  on  an  infor- 
mation instituted  with  the  sanction  of  such  watch  committee,  the 
fine  imposed  going  into  the  borough  fund. 

But  where  the  justices  who  convicted  were  members  of  a 
corporation,  which  also  was  the  local  board  for  the  district,  it  was 
held  that  they  were  not  on  that  ground  disqualified  in  convicting 
for  an  offence  against  a  byelaw  made  by  the  local  board  (Earring  v. 
Stockto7i,  31  J.  P.  420).  See  also  R,  v.  West  Riding  of  Yorkshire 
JJ,,  46  J.  P.  404. 
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See  alao  i?.  V.  GaUford  and  Another,   [1892]   1  Q.  B.  381  ;     Sect.  12. 

56  J.  P.  247  ;  61  L.  J.  M.  C.  50 ;  66  L.  T.  24,  in  which  it  waa         ' 

held  that  the  order  of  a  justice  for  the  removal  of  a  nuisance  left        Notk. 

by  the  side  of  a  highway  must  be  quashed  as  the  justice  was 

disqualified  from  sitting  to  hear  the  summons,  not  only  on  account 

of  the  part  he  had  previously  taken  at  a  vestry  meeting,  where  he 

bad  proposed  a  resolution  as  to  the  removal  of  the  alleged  nuisance, 

but  also  because  he  was  pecuniarily  interested  as  a  ratepayer  in 

the  result  of  the  order. 

In  R,  V.  Dealy  46  J.  P.  71  ;  45  L.  T.  439  ;  30  W.  B.  154,  the 
applicant  had  been  convicted  and  fined  for  cruelty  upon  the  prose- 
cution of  the  Society  for  the  Prevention  of  Cruelty  to  Animals. 
Some  of  the  justices  who  took  part  in  the  conviction  were  sub- 
scribers to  the  society,  but  such  subscribers  had  no  authority  over 
nor  responsibility  for  any  prosecution,  and  the  society  never 
received  any  part  of  the  penalties  imposed  : — Held^  that  there  was 
nothing  to  create  a  real  bias  in  the  minds  of  the  convicting 
justices. 

In  B.  V.  Tooke,  48  J.  P.  661  ;  32  W.  B.  753,  it  was  held  that  the 
mere  fact  of  a  subpoena  having  been  served  on  a  magistrate  to  give 
evidence  in  a  particular  case  does  not  disqualify  him  from  sitting 
as  a  magistrate  in  the  hearing  and  adjudication  of  such  case. 

In  R.  V.  Allen,  33  L.  J.  M.  C.  98,  justices  who  heard  and  adjudi- 
cated upon  a  summons  under  the  Sadmon  Fishery  Act,  1861,  were 
held  disqualified  on  the  ground  of  interest,  they  being  also  members 
of  an  association  for  the  protection  of  salmon,  the  agents  of  which 
instituted  and  conducted  the  prosecution.  See  also  R,  v.  AlcocJe, 
ExparU  Chilton,  42  J.  P.  311  ;  37  L.  T.  829  ;  and  i2.  v  Powell, 
48  J.  P.  740  ;  51  L.  T.  92,  where  it  was  held  to  be  insufficient  to 
quash  proceedings  on  the  ground  of  bias,  that  the  justices  who 
convicted  members  of  the  Salvation  Army  for  playing  music  in  the 
streets  had  attended  a  meeting  of  justices  convened  by  the  superin- 
tendent of  police  previous  to  the  issue  of  the  summons.  A  justice 
of  the  peace  was  held  not  to  be  disqualified  from  granting  a 
grocer's  licence  because  he  had  previously  signed  a  petition  in 
favour  of  granting  such  licence  {R.  v.  Taylor  and  Others  and 
Laidler,  Ex  parte  Vogwill,  14  T.  L.  B.  185).  On  a  charge  against 
an  unqualified  pilot  for  assuming  or  continuing  in  charge  of  a 
ship  after  a  qualified  pilot  has  offered  to  take  charge  of  her,  a 
justice  being  himself  a  qualified  pilot,  is  disqualified  by  interest 
from  taking  part  in  the  hearing  and  determination  of  the  case  , 

(R.  V.  Huggim,  Ex  parte  Clancy,  59  J.  P.  104  ;  11  T.  L.  B.  205). 

In  R.  V.  Farrant,  L.B.  20  Q.  B.  D.  58  ;  52  J.  P.  116  ;  57  L.J. 
M.  C.  17  ;  57  L.  T.  880,  F.,  a  justice  of  the  peace,  being  called 
as  a  medical  attendant  to  a  person  assaulted,  after  hearing  of  an 
intention  to  prosecute,  advised  his  patient  that  it  would  be  better 
not  to  go  into  court  in  the  circumstances,  and  F.  took  a  message 
from  the  assaulting  party  to  the  same  effect.  A  summons  for 
assault  being  afterwards  applied  for,  and  F.  having  been  sub- 
poenaed by  his  patient,  before  the  hearing,  and  being  objected  to 
as  a  judge  on  the  ground  of  being  interested  or  biased,  a  prohibition 
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Sect.  12.     against  F.  sitting  as  a  justice  in  the  case  was  applied  for : — 

Held^  that  as  there  was  no  pecuniary  interest,  the   fact  of  F. 

Note.  advising  parties  to  settle,  and  of  his  being  subpoenaed  as  a  witness 
were  not  sufficient  evidence  of  bias  to  justify  a  prohibition,  or  to 
require  Queen*s  Bench  Division  to  inteif ere  with  the  discretion  of 
F.  to  sit  as  a  judge  in  the  matter.  It  was  held  that  a  justice  was 
not  disqualified  from  hearing  a  summons  under  the  Attorneys  and 
Solicitors  Act,  1874  (37  &  38  Vict.  c.  68),  by  reason  of  such  justice 
being  a  member  of  the  Incorporated  Law  Society  {R.  v.  Burton  and 
Another,  [1897]  2  Q.  B.  468  ;  61  J.  P.  727  ;  66  L.  J.  Q.  B.  831  ; 
13  T.  L.  R.  586).  As  to  what  amounts  to  influencing  a  decision,  see 
R.  V.  Budden  and  Others,  Kent  J  J,,  60  J.  P.  166.  The  real  test  is 
there,  or  is  there  not,  under  the  circumstances,  a  real  likelihood  of 
bias  {R.  V.  Tempest,  66  J.  P.  472  ;  18  T.  L.  R.  433  ;  86  L.  T.  585). 

In  Ex  parte  Wilder,  66  J.  P.  761,  it  was  held  that  to  entitle  a 
person  to  a  rule  nisi  for  a  writ  of  certiorari  to  remove  a  convic- 
tion of  him  into  the  High  Court  for  the  purpose  of  being  quashed, 
it  is  not  enough  to  allege  that  the  justices,  or  one  of  them,  had 
strong  views  on  the  subject  appertaining  to  the  offence  of  which 
the  defendant  is  convicted. 

Further  as  to  interest  of  justices,  see  52  J.  P.  129  ;  and  the 
case  of  R.  v.  London  JJ.,  Ex  parte  Kerfooi,  60  J.  P.  726. 

Statutory  Exceptions  to  Rule  of  DisqoalificatioiL— In  some 
instances  justices  are  by  statute  expressly  given  power  to  deal  with 
matters  although  they  are  themselves  interested  in  the  result  of 
such  matters.  See,  e,g,,  under  the  Public  Health  Act,  1875  (38  %l 
39  Vict.  c.  55),  s.  258,  a  justice  shall  not  be  deemed  incapable  of 
acting  by  reason  of  his  being  a  member  of  any  local  authority,  or 
one  of  several  ratepayers,  or  Uable  to  contribute  to,  or  to  share  in, 
a  rate  out  of  which  expenses  incurred  by  a  local  authority  are  to  be 
defrayed.  See  R.  v.  Weynwuth  JJ.,  4  Q.  B.  D.  332  ;  43  J.  P.  606  ; 
27  W.  R.  659  ;  48  L.  J.  M.  C.  139.  There  is  a  similar  provision 
in  the  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76), 
8. 122. 

By  the  Gas  Companies  Clauses  Act,  1871  (34  &  35  Vict.  c.  41, 
8.  46),  payment  of  gas  rent  is  not  to  disqualify  a  justice. 

By  the  Salmon  Fishery  Act,  1865  (28  &  29  Vict.  c.  121),  no 
justice  is  to  be  disqualified  from  hearing  any  case  arising  under  the 
Salmon  Fishery  Acts,  1861  or  1865,  by  reason  only  of  his  being  a 
conservator  or  member  of  a  board  of  conservators  or  subscriber  to 
any  society  for  protection  of  salmon  ;  but  no  justice  is  to  adjudi- 
cate  upon  an  offence  against  the  Acts  committed  on  his  own  lands. 
See  R.  V.  Spedding,  80  L.  T.  Newsp.  99. 

In  R,  V.  Henley  and  Others,  [1892]  1  Q.B.  504  ;  56  J.  P.  391  ; 
61  L.  J.  M.  C.  135  ;  66  L.  T.  675,  a  member  of  a  board  of  con- 
servators, who  was  also  justice  of  the  peace,  was  present  at  a 
meeting  of  the  board,  when  a  resolution  was  passed,  directing 
a  prosecution  against  the  defendant  for  violating  certain  provisions 
of  the  Salmon  Fishery  Acts,  and  voted  in  favour  of  the  resolution. 
He  afterwards  sat  as  one  of  three  justices  to  hear  the  case  when 
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defendant  was  convicted  : — Held,  the  justice  was  disqualified  from     Sect.  12. 

sitting.    And  by  the  Justices'  Jurisdiction  Act,  1742  (16  Geo.  2,         

c.  18),  s.  1 ,  a  justice  may  act  in  parochial  matters,  though  rated  to  Note. 
the  relief  of  the  poor  of  the  parish  (see  also  as  to  appeals  from  a 
poor  rate,  27  &  28  Vict.  c.  39,  s.  6).  His  position  as  ex  officio 
guardian  does  not  disqualify  him  to  act  in  matters  in  which  the 
guardians  are  interested  (Poor  Law  Amendment  Act,  1842  (5  & 
6  Vict.  c.  67),  8.  15,  repealed). 

The  Justices  of  the  Peace  Act,  1867.— The  Justices  of  the 
Peace  Act,  1867  (30  &  31  Vict.  c.  115),  which  enacts  that  (s.  2)  a 
justice  of  the  peace  shall  not  be  incapable  of  acting  as  a  justice  of 
the  peace  at  any  petty  session  or  general  or  quarter  sessions  on  the 
trial  of  an  offence  arising  under  an  Act  to  be  put  in  execution  by 
a  municipal  corporation  or  local  board  of  health,  or  improvement 
commissioners,  or  trustees,  or  any  other  local  authority,  by  reason 
only  of  his  being  one  of  several  ratepayers,  or  as  one  of  any  other 
class  of  persons  liable,  in  common  with  the  others,  to  contribute 
to,  or  to  be  benefited  by,  any  fund  to  the  account  of  which  the 
penalty  payable  in  respect  of  such  offence  is  directed  .to  be  carried, 
or  of  which  it  will  form  part,  or  to  contribute  to  any  rate  or 
expenses  in  diminution  of  which  such  penalty  will  go. 

See,  on  this  Act,  R.  v.  Harrison,  L.  R.  1  Q.  B.  173  ;  34  L.  T. 
247,  where  it  was  held  that  this  statute  did  not  remove  the  objec- 
tion to  a  justice  who  was  chairman  of  a  local  board  sitting  on  the 
bench  during  the  hearing  of  proceedings  taken  by  the  board  for 
polluting  the  water  of  a  river,  although  he  took  no  part  in  the 
bearing,  or  decision,  the  court  saying,  '*  We  cannot  enter  into  the 
question  whether  the  justice  sat  as  a  mere  ornamental  personage  ; 
there  was  no  direct  personal  pecuniary  interest,  but  there  was 
unmistakable  bias,  and  the  justice  was  really  sitting  in  a  case  in 
which  he  was  interested."  See  also  the  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  158  (2). 

Statutory  DisqualiiiatioiL — As  to  the  disqualification  of 
justices  in  certain  cases,  see  also  the  Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  s.  60,  the  Factory  and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  s.  144,  and  Paley  on  CJonvictions  (8th  ed.),  p.  53,  where 
several  other  Acts  containing  similar  provisions  are  mentioned. 
See  also,  on  disqualification  of  justices  on  the  ground  of  interest, 
etc.,  Archbold*s  "  Quarter  Sessions  "  (5th  ed.),  pp.  57,  et  seq. 

Ouster  of  Jurisdiction  and  Olaim  of  Bight. — When  property 
or  title  is  substantially  the  matter  in  question  in  cases  before 
magistrates,  the  jurisdiction  of  justices  to  hear  and  determine  in  a 
smnmary  manner  is  ousted,  and  their  hands  are  tied  from  interfer- 
ing, though  the  facts  be  such  as  they  have  otherwise  authority  to 
take  cognizance  of.  See  Paley  on  Summary  Convictions  (8th  ed.), 
p.  157.  This  principle  is  implied  in  the  construing  of  ail  penal 
statutes,  and  in  some  statutes  is  specially  mentioned. 

Ouster  in  Assault. — See  the  Offences  against  the  Person  Act, 
1861  (24  &  25  Vict.  c.  100),  s.  46,  and  R.  Y.Pearson,  L.  R.  5  Q.  B. 
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Sect.  12.     237;  34J.P.582;  llCoxC.C.493;  39  L.  J.  M.  C.  76  ;  22L.T. 

126,  where  it  was  held  that  the  power  given  to  justices  by  24  & 

Note.  25  Vict.  c.  100,  s.  42,  of  summarily  conyicting  of  assault  and 
battery  is  ousted  by  s.  46  where  any  question  as  to  the  title  of 
land  arises,  and  they  cannot  in  such  cases  convict  the  defendant  of 
using  more  violence  than  was  necessary.  But  where  an  assault 
was  conunitted  by  one  commoner  on  another  in  order  to  prevent  a 
horse  and  cart  being  led  across  the  common  and  thus  injuring  the 
pasture,  it  was  held  that  the  jurisdiction  of  the  justices  to  deal 
with  the  assault  was  not  ousted  as  no  claim  arose  as  to  any  title  to 
lands  or  any  interest  therein  under  s.  46  of  24  &  25  Yict.  c.  100 
(Rex  V.  Frefich  and  Others,  [1902]  1  K.  B.  637  ;  66  J.  P.  487  : 
18  T.  L.  R.  440  ;  86  L.  T.  587). 

Ouster  must  be  in  Assault  a  Question  as  to  Title  to  Land 
and  Bona  Fides  a  Question  for  Justices. — The  question  as  to 
property  which  will  oust  the  jurisdiction  of  justices  to  determine 
an  assault  under  s.  42  must  be  a  question  as  to  real  property. 
Where  two  persons,  who  were  gamekeepers  in  the  employ  of  a 
landlord  of  a  farm  to  whom  the  right  to  game  and  rabbits  was 
reserved,  were  charged  before  the  justices  by  the  tenant  of  such 
farm,  under  s.  42,  with  assaulting  him,  and  the  assault  complained 
of  occurred  in  a  scufSe  to  take  from  the  tenant,  whilst  on  his  farm, 
his  bag  containing  rabbits,  claimed  as  landlord's  property  : — Held, 
that  the  fact  that  the  justices  were  of  opinion  that  the  gamekeepers 
acted  under  a  bond  fide  belief  that  they  had  a  right  to  do  the  acts 
complained  of  did  not  oust  the  jurisdiction  of  the  justices,  no 
question  having  arisen  as  to  title  or  as  to  any  interest  in  land 
•within  the  meaning  of  s.  46  (WhiU  v.  Fox,  44  J.  P.  618  ;  49  L.J. 
M.  C.  60).  See  also  24  &  25  Vict.  c.  97,  s.  52  (The  Malicious  Damage 
Act,  1861),  and  6  &  7  Vict.  c.  30  (The  Pound  Breach  Act,  1843). 
See  also  R,  v.  Cridland,  7  El.  &  Bl.  853  ;  3  Jur.  1213  ;  27  L.  J.  M.  C. 
28,  where  on  the  hearing  of  an  information  under  the  Game  Act, 
1831  (1  &  2  Will.  4,  c.  32),  s.  30,  the  defendant  bona  fide  claimed 
a  right  to  enter  the  land  under  an  authority  from  S.,  the  alleged 
owner  of  the  land,  and  asked  for  an  adjournment,  as  they  were  not 
then  prepared  with  evidence,  which  was  refused.  Semble,  that  this 
was  such  a  bond  fide  claim  of  right  as  to  oust  the  justices'  jurisdic- 
tion, Lord  Campbell  saying,  "  No  evidence  was  offered,  but  a  bond 
fide  claim  was  made  :  and  where  such  a  claim  is  put  forward  I 
think  the  magistrates  have  no  jurisdiction,  and  ought  not  to 
convict."  And  in  Legg  v.  Pardoe,  30  L.  J.  M.  C.  108  ;  9  C.  B. 
(N.S.)  289  ;  7  Jur.  499  ;  3  L.  T.  371,  under  the  same  statute  it  was 
held  to  be  a  question  for  justices  to  determine  whether  the  question 
of  title  was  bond  fide  raised.  "  The  facts  tending  to  raise  a 
question  of  title  are  extremely  scanty  ;  still,  it  is  a  matter  which 
the  justices  had  to  determine."  See  also  Lovemy  v.  Stallard, 
38  J.  P.  391  ;  30  L.  T.  792,  and  Mann  v.  Nurse,  set  out  at  p.  71, 
post. 

Va^nieness  of  Claim  of  Bight --See  Lean  v.  Vine,  30  L.  J. 
M.  C.  207  ;  8  L.  T.  581,  where  a  mere  assertion  of  a  general  right 
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in  the  defendaot  and  every  one  else  to  go  upon  land  in  the  day-     Sect.  12. 

time  in  pursuit  of  game,  although  the  defendant  really  believed  he         

had  such  right,  but  did  not  show  any  such  claim  of  right  as  would        Note. 
be  a  defence  to  an  action  of  trespass,  did  not  oust  the  jurisdiction 
of  the  justices  to  convict  under  the  Game  Act  above-mentioned. 

Defendant  must  not  set  up  "Jus  Tertii" — See  Comwell  v. 
Saunders,  32  L.  J.  M.  C.  6  ;  7  L.  T.  356  ;  9  Jur.  540  ;  11  W.  B. 
87  ;  where  it  was  held  that,  for  the  defendant  to  dispute  the  title 
of  those  alleged  in  the  information  to  be  in  occupation  of  the  land 
in  question,  was  not  sufficient  to  oust  the  justices'  jurisdiction.  In 
order  to  do  that  he  must  make  out  a  bond  fide  claim  of  title  on 
behalf  of  himself,  or  of  those  under  whom  he  claims.  Cock- 
BCRN,  C.J.  :  **  I  have  a  very  strong  opinion  that  the  doctrine  as  to 
the  jurisdiction  of  the  justices  being  ousted  by  a  claim  of  right 
applies  only  to  a  claim  of  right  alleged  by  the  defendant  as  a  part 
of  his  case  which  he  comes  before  the  justices  to  set  up.  If  he 
hona  fide  raises  a  question  of  title  in  himself,  the  justices  have  no 
longer  any  jurisdiction  to  go  on  with  the  hearing  ;  but  there  must 
I)e  some  show  of  reason  in  the  claim,  and  it  is  not  sufficient  unless 
he  satisfy  the  justices  that  there  is  some  reasonable  ground  for  his 
assertion  of  title."  See  also  Phillpoit  v.  Bugler,  54  J.  P.  646.  In 
cases  of  summary  conviction  for  trespass  in  pursuit  of  game, 
justices  have  jurisdiction  to  determine  whether  a  claim  is  bond  fide 
set  up  :  if  it  is,  they  have  no  jurisdiction  to  proceed  further  in  the 
matter  {Penicarden  v.  Palmer,  10  T.  L.  R.  362). 

Bona  Fides. — See  further  on  bona  fides  in  a  question  of  title, 
and  what  is  sufficient  evidence  from  which  to  infer  bona  fides,  R.  v. 
StimpsoH,  32  L.  J.  M.  C.  208  ;  8  L.  T.  536.  As  to  right  of  fishing 
in  a  tidal  river,  Hudson  v.  McRae,  33  L.  J.  M.  C.  65  ;  9  L.  T.  68. 
As  to  a  bond  fide  claim  of  a  right  which  is  non-existent  in  law — a 
claim  as  one  of  the  public  to  fish  in  a  non-navigable  river,  Re 
Brancasier  Fishery,  39  J.  P.  372  ;  MusseU  v.  Burch,  40  J.  P.  758  ; 
36  L.  T.  486  ;  and  Hargreares  v.  Diddams,  10  L.  R.  Q.  B.  582  ; 
44  L.  J.  M.  C.  178  ;  32  L.  T.  600  ;  23  W.  R.  828.  The  Railways 
Regulation  Act,  1840  (3  &  4  Vict.  c.  97),  s.  16,  enables  justices  to 
try  a  question  of  right  arising  in  connection  with  a  prosecution  for 
wilful  trespass  thereunder  (^London,  Brighton  and  South  Coast  Rail, 
Co,  V.  Fairbrother,  16  T.  L.  R.  167). 

Right  to  PresMice  in  Court  of  Justice. — In  R.  v.  Eardley, 
49  J.  P.  551,  it  was  held  that  a  person  making  a  bond  fide  claim  of 
right  to  be  present  in  a  court  of  justice  as  one  of  the  public  during 
the  hearing  of  a  suit  is  not  justified  in  assaulting  an  officer  who 
endeavoured  to  remove  him,  and  such  a  claim  of  right  does  not 
oust  the  jurisdiction  of  a  magistrate  trying  the  assault,  and  he  may 
refuse  to  allow  evidence  and  cross-examination  in  respect  of  such 
claim. 

Bights  Non-existent  in  Law.— In  R.  v.  Briggs,  47  J.  P.  615, 
F.  was  summoned  for  assaulting  a  county  court  bailiff.  It  was 
held  that  the  justices  could  not  decline  jurisdiction  on  the  ground 
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Sect*  12.  that  a  question  might  arise  as  to  execution  under  process  of  a  court 
.=^  of  justice.  The  proviso  in  24  &  25  Vict.  c.  97,  s.  52,  providing  that 
Note.  qq  person  shall  be  summarily  convicted  for  trespass  to  real  property 
when  ^*  he  acted  under  a  fair  and  reasonable  supposition  that  he 
had  the  right  to  do  the  acts  complained  of/*  will  not  oust  the 
justices*  jurisdiction  unless  the  right  claimed  is  legally  possible 
(/?.  V.  Westmeath  J  J.,  15  W.  R.  69).  See  also  Usher  v.  Luxmore^ 
54  J.  P.  405  ;  62  L.  T.  110,  and  Scott  v.  Bariugy  64  L.  J.  M.  C.  20O  ; 
72  L.  T.  495.  The  right  to  cut  sods  in  a  graveyard  for  the  pur- 
pose of  covering  newly-made  graves  is  not  such  a  right,  and 
although  a  custom  to  cut  sods  is  shown  to  exist  it  will  not  confer 
any  such  right.  R,  v.  HuniswoHh,  33  L.  J.  M.  C.  131  ;  10  L.  T. 
374  ;  10  Jur.  945,  where  it  was  held  (on  the  hearing  of  a  summons 
to  enforce  payment  of  a  church  rate)  that,  although  the  justices 
are  the  proper  tribimal  to  decide  upon  the  bona  fides  of  the  defen- 
dant's objection,  they  cannot,  by  deciding  contrary  to  the  facts 
that  it  is  not  bond  fide^  give  themselves  jurisdiction  to  hear  and 
determine,  and  the  Court  of  Queen's  Bench  will  review  their 
decision  upon  this  question.  See  R,  v.  Nurmeley^  22  J.  P.  431  ; 
El.  B.  &  E.  862  ;  27  L.  J.  M.  C.  260. 

It  was  held  to  be  no  proof  of  the  bona  fides  of  a  claim  that 
several  other  persons,  other  than  the  defendant,  had  committed 
several  similar  trespasses,  using  the  same  colour  of  right  (/?.  v. 
Dodsm,  9  A.  &  E.  704  ;  R.  v.  Wrottesley,  1  B.  &  Ad.  648).  And 
where  the  claim  of  right  is  obviously  groundless  and  fictitious,  it 
need  not  be  regarded  {R,  v.  Richmond  (Surrey)  JJ.,  24  J.  P.  422  : 
R.  V.  Snape,  27  J.  P.  134  ;  11  W.  R.  434). 

In  White  V.  Feast,  7  L.  R.  Q.  B.  353  ;  41  L.  J.  M.  C.  81  ;  26  L.  T. 
611  ;  20  W.  R.  382,  sub  nom,  R.  v.  Noifolk  JJ.,  W.  was  employed 
by  an  owner  of  real  property  to  enter  upon  the  land  of  F.  and  cut 
a  ditch  therein  to  carry  off  the  surface  water,  W.*s  employer  con- 
tending that  he  had  a  prescriptive  right  to  such  an  easement,  W. 
being  convicted  under  24  &  25  Vict.  c.  97,  s.  52,  of  wilful  damage 
to  real  property  : — Held,  that  the  justices  not  having  found  that 
W.*s  employer  acted  under  a  fair  and  reasonable  supposition  that 
he  had  a  right  to  send  men  to  cut  a  ditch  through  F.'s  private  pro- 
perty, W.  could  not  be  in  a  better  position  than  his  employer,  and 
the  conviction  was  right. 

Olaim  under  Lease. — A  bond  fide  claim  under  a  lease  to  land 
which,  after  several  years*  user,  was  found  not  to  be  included  in 
the  land  demised  through  an  alleged  mistake  in  a  plan,  was  not 
suflficient  to  oust  jurisdiction  {Watkins  v.  Smith,  42  J.  P.  468; 
26  W.  R.  692  ;  38  L.  T.  525). 

In  R.  v.  Kayley,  10  L.  T.  339,  an  information  was  laid  against 
K.  for  trespass  in  pursuit  of  game.  At  the  hearing  he  gave  in 
evidence  a  lease  for  ninety-nine  years  to  a  person  through  whom 
he  claimed,  the  lessor  being  the  party  through  whom  the  informant 
claimed  the  game.  The  lease  reserved  to  the  lessor  "  the  liberty 
to  hunt,  hawk,  and  fowl  in  and  upon  the  demised  premises  during 
period  of  lease.*'     K.  set  up  his  title  through  the  lessee  to  take  the 
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game,  and  so  disputed  the  jurisdiction  of  the  justices.    They  held     Sect.  12. 

the  claim  of  right  was  not  sufficient,  and  convicted  : — Held^  that         

the  objection  was  reasonable,  and  their  jurisdiction  consequently       Note. 
ousted. 

In  R.  y.  Critchlow,  26  W.  R.  681,  a  trespasser  in  search  of  game 
set  up  as  a  defence  under  the  Oame  Act,  1831  (1  &  2  WUl.  4, 
c.  32),  s.  30,  the  leave  and  licence  of  the  occupier  under  a  parol 
lease.  The  occupier  denied  that  the  game  was  reserved ;  evidence 
was  given  to  show  that  it  was  : — Eddy  that  the  defence  was  not 
horn  fide,  and  therefore  the  jurisdiction  of  the  justices  was  not 
ousted. 

Mere  bond  fide  belief  in  a  right,  founded  on  payment  for  the 
game,  but  upon  an  invalid  agreement,  is  not  sufficient  to  oust  the 
justices'  jurisdiction  in  an  information  under  the  Game  Act,  1831. 
See  Bimie  v.  Marshall,  41  J.  P.  22  ;  35  L.  T.  373  ;  and,  on  appeal 
on  another  point,  46  L.  J.  M.  C.  6,  where  it  was  held  that  produc- 
tion of  a  draft  lease  from  the  lord  of  the  manor  of  the  shooting 
over  glebe  land,  without  evidence  of  the  right  to  include  the  glebe 
in  the  lease,  was  held  insufficient.  And  Brigstock  v.  Raynor, 
40  J.  P.  246,  and  Newcomhe  v.  Fremns,  41  J.  P.  581,  may  also  be 
referred  to. 

A  mere  claim  by  a  man  of  a  right  as  one  of  the  public  to  fish, 
supported  by  very  slight  evidence,  is  not  such  a  reasonable  claim  of 
right  as  will  oust  the  jurisdiction  of  the  justices  {Reece  v.  Miller, 
8  Q.  B.  D.  626  ;  47  J.  P.  37  :  51  L.  J.  M.  C.  64).  In  Mann  v. 
Nurse,  17  T.  L.  B.  569,  it  was  held  that  the  respondent  who  was 
charged  under  the  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30, 
with  trespassing  in  pursuit  of  game,  had  reasonable  grounds  for 
believing  that  he  had  a  right  to  shoot  upon  the  land  in  question 
and  that  the  jurisdiction  of  the  justices  was  ousted. 

Justice  to  Judge  of  Tmth  of  Eyidence  of  Claim. — Justices, 
on  a  claim  of  right  being  raised  before  them,  are  to  judge  of  the 
truth  of  the  evidence  relating  to  such  claim  of  right,  and  if  they 
disbelieve  it  on  reasonable  grounds  they  have  jurisdiction  to  deal 
with  the  matter  of  the  information  {Reeve  v.  Stoneham,  43  J.  P. 
732).  In  Watkins  v.  Major,  L.  R.  10  C.  P.  662  ;  33  L.  T.  362  ; 
24  W.  R.  164  ;  44  L.  J.  M.  C.  164,  it  was  held  that  a  bond  fide 
claim  of  right  under  ordinary  circumstances  suffices  to  render  a 
conviction  by  justices  for  any  criminal  offence  improper  ;  for  they 
cannot  try  the  existence  of  a  right  bond  fide  set  up  in  answer  to  a 
criminal  charge  made  before  them.  But  although  where  there 
must  be  a  mens  rea  to  constitute  an  offence,  an  honest  claim  of 
right,  however  absurd,  will  frustrate  a  summary  conviction  ;  yet, 
where  the  absence  of  Jttem  rea  is  not  necessarily  a  defence,  the 
person  who  set  up  a  claim  of  right  must  show  some  ground  for  its 
assertion,  and  if  he  fails  to  do  so  is  liable  to  be  convicted  of  the 
offence  charged  against  him. 

Where  '.'  Mens  Bea  "  Necessary,  abenrd  XHaiin  Sufficient.— It 
was  further  held  in  the  above  case  that  under  the  Game  Acts  mens 
rea  was  not  necessary  to  constitute  an  offence.     See  as  to  this 
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Sect  12.     Morden   v.  PorUr,  7   C.  B.  641  ;    29  L.  J.  M.  C.  213;   Adanis  v. 
— ^         Masters,  24  L.  T.  502  ;  and  R.  v.  Derbyshire  JJ.,  11  W.  B.  780  ; 
Note.        and  R.  v.  Latimer,  17  Q.  B.  D.  359  ;  51  J.  P.  184  ;  55  L.  J.  M.  C. 
135  ;  54  L.  T.  768  ;  16  Cox  C.  C.  70. 

JnsticeB  may  Decide  QnestionB  of  Title  hj  Statute.— In 
some  cases  statutes  expressly  contemplate  the  decision  of  questions 
by  justices  relating  to  title.  See  R,  v.  Young  and  Another^  47  J.  P. 
519  ;  52  L.  J.  M.  C.  55,  where  a  person  was  charged  with  placing 
materials  in  a  street  contrary  to  a  local  improvement  Act,  he 
claimed  the  spot  as  part  of  his  private  land  over  which  the  pablic 
had  no  right  of  way,  and  set  up  this  as  a  claim  of  right  ousting  the 
jurisdiction  ; — Held,  the  power  to  find  whether  the  place  was  or 
was  not  part  of  the  street  was  necessarily  incident  to  the  jurisdic- 
tion, and  that  the  jurisdiction  was  not  ousted. 

See  also  Ex  parU  Vaugkan,  L.  R.  2  Q.  B.  114  ;  36  L.  J.  M.  C. 
17  ;  15  W.  B.  189  ;  15  L.  T.  277  ;  7  B.  &  S.  902,  where  the  jus- 
tices had  to  inquire  under  59  Geo.  3,  c.  12,  s.  24  (The  Poor  Relief 
Act,  1819),  whether  a  person  had  unlawfully  intruded  himself  into 
a  certain  tenement  belonging  to  the  parish  for  the  use  of  the  poor, 
and  the  defendant  disputed  the  title  of  the  parish  officers,  it  was 
held  that  as  the  question  of  title  was,  ex  necessitate,  involved  in  the 
matter  which  the  justices  had  to  determine,  their  jurisdiction  was 
not  ousted. 

In  proceedings  under  the  Lands  Clauses  Ck>nsolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  justices  have  jurisdiction  to  determine  disputed 
compensation.  Under  the  Metropolitan  Police  Courts  Act,  1839 
(2  &  3  Vict.  c.  71),  s.  40,  a  magistrate  may  inquire  into  the  title  of 
goods  unlawfully  detained,  and  also  under  the  Distress  for  Rent 
Act,  1737  (11  Geo.  2,  c.  19),  as  to  fraudulent  removal  of  goods, 
justices  may  inquire  into  matters  of  title. 

13.  Procedure  in  case  of  absence  of  complainant  or 
defendant."]  If  at  the  day  and  place  appointed  in  and  bv 
the  summons  aforesaid  for  hearing  and  determining  such 
complaint  or  information  the  defendant  against  whom  the 
same  shall  have  been  made  or  laid  shall  not  appear  when 
called,  the  constable  or  other  person  who  shall  have  served 
him  with  the  sammons  in  that  behalf  shall  then  declare 
upon  oath  in  what  nmnner  he  served  the  said  sammons  ;  and 
if  it  appear  to  the  satisfaction  of  any  justice  or  justices  that 
he  duly  served  the  said  summons,  in  that  case  such  justice 
or  justices  may  proceed  to  hear  and  determine  the  case  in 
the  absence  of  such  defendant,  or  the  said  justice  or 
justices,  upon  the  non-appearance  of  such  defendant  as 
aforesaid,  may,  if  he  or  they  think  fit,  issue  his  or  their 
warrant  in  manner  hereinbefore  directed,  and  shall  adjourn 
the  hearing  of  the  said  complaint  or  information  until  the 
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said  defendant  shall  be  apprehended  ;  and  when  snch  Sect.  13. 
defendant  shall  afterwards  be  apprehended  under  such 
warrant  he  shall  be  brought  before  the  same  justice  or 
justices,  or  some  other  justice  or  justices  of  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place, 
who  shall  thereupon,  either  by  his  or  their  warrant  [10], 
commit  such  defendant  to  the  house  of  correction  or  other 
prison,  lock-up  house,  or  place  of  security,  or,  if  he  or  they 
think  fit,  verhaUy  to  the  custody  of  the  constable  or  other 
person  who  shall  have  apprehended  him,  or  to  such  other 
safe  custody  as  he  or  tney  shall  deem  fit,  and  order  the 
said  defendant  to  be  brought  up  at  a  certain  time  and 
place  before  such  justice  or  justices  of  the  peace  as  shall 
then  be  there,  of  which  said  order  the  complainant  or 
informant  shall  have  due  notice  ;  or  if  upon  the  day  and 
at  the  place  so  appointed  as  aforesaid  such  defendant  shall 
attend  voluntarily  in  obedience  to  the  summons  in  that 
behalf  served  upon  him,  or  shall  be  brought  before  the 
said  justice  or  justices  by  virtue  of  any  warrant,  then,  if 
the  complainant  or  informant,  having  had  such  notice  as 
aforesaid,  do  not  appear,  by  himself,  his  counsel  or 
attorney,  the  said  justice  or  justices  shall  dismiss  such 
complaint  or  information,  unless  for  some  reason  he  or 
they  shall  think  proper  to  adjourn  the  hearing  of  the 
same  until  some  other  day  upon  such  terms  as  he  or  they 
shall  think  fit,  in  which  case  such  justice  or  justices  may 
commit  [10]  the  defendant  in  the  meantime  to  the  house 
of  correction  or  other  prison,  lock-up  house,  or  place  of 
security,  or  to  such  other  custody  as  such  justice  or 
justices  shall  think  fit,  or  may  discharge  him  upon  his 
entering  into  a  recognizance  [36]  with  or  without  surety 
or  sureties,  at  the  discretion  of  such  justice  or  justices,  con- 
ditioned for  bis  appearance  at  the  time  and  place  to  which 
such  hearing  shall  be  so  adjourned  ;  .  .  .  but  if  both 
parties  appear,  either  personally  or  by  their  respective 
counsel  or  attorneys,  before  the  justice  or  justices  who  are 
to  hear  and  determine  such  complaint  or  information,  then 
the  said  justice  or  justices  shall  proceed  to  hear  and 
determine  the  same. 

Appearance  upon  Dl^^  Process  Cures  Irregularity.— The 
jarisdiction  of  justices  is  founded  upon  information  or  complaint, 
but  the  omission  to  properly  lay  such  information  or  complaint 
does  not  in  any  way  invalidate  the  proceedings  before  the  justices, 
if  the  defendant  be  present  and  waives   the  irregularity  in   the 
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Sect.  13.     preliminary  process  in  the  absence  of  any  special  statutory  require- 

ment  of  an  information.     See  note  to  s.  1,  ante,  p.  13,  and  R.  v. 

Note.  Millard,  22  L.  J.  M.  C.  108,  there  referred  to,  and  R.  v.  Hughes, 
4  Q.  B.  D.  614  ;  43  J.  P.  556  ;  48  L.J.  M.  C.  151  ;  40  L.  T.  685, 
where  S.  was  arrested  and  brought  before  the  jostices  on  ^^  as 
illegal  a  warrant  as  ever  was  issued,  a  warrant  signed  by  a  magis* 
trate  not  only  without  any  written  information  or  oath  to  justify 
it,  but  without  any  information  at  all,"  who  having  heard  the 
charge  and  taken  evidence  in  support  of  it,  convicted  him  without 
any  objection  having  been  taken  by  S.  to  the  justices'  jurisdiction. 
H.,  a  witness  before  the  justices,  was  afterwards  indicted  for 
perjury,  and  the  jurisdiction  of  the  justices  to  hear  under  the 
circumstances  the  charge  against  S.  was  questioned.  It  was  held 
that  the  charge  having  been  made  in  the  presence  of  S.,  without 
any  objection  on  his  part,  that  it  was  immaterial  so  far  as  the 
jurisdiction  of  the  justices  to  hear  the  charge  was  concerned, 
whether  the  accused  was  before  them  voluntarily  or  otherwise, 
legally  or  illegally,  and  that,  therefore,  H.  was  rightly  convicted 
of  perjury.  See  also  Dixon  v.  Wells,  ante,  p.  14,  and  R.  v.  Shatc, 
ante,  p.  14. 

See  also  Gray  v.  Commissioners  of  Customs,  48  J.  P.  343,  where 
G.,  licensed  to  sell  tobacco  in  his  house  in  the  city  of  N.,  was  found 
hawking  and  selling  at  a  public-house  in  the  county  division  of  T., 
four  miles  distant,  and  was  arrested  and  conveyed  before  justices 
at  N.  next  day,  but  as  no  justices  were  then  sitting,  he  was,  on  his 
own  recognizances,  remitted  to  justices  who  sat  in  T.  seven  days 
after  the  offence,  and  was  there  convicted.  G.  objected  to  the 
jurisdiction,  as  the  justices  were  not  acting  **  forthwith  "  nor  "  near  " 
the  place,  within  5  &  6  Vict.  c.  93  (The  Tobacco  Act,  1842), 
s.  13  : — Held,  that  whether  G.  was  illegEdly  arrested  or  detained  or 
not,  the  justices  of  T.  having  jurisdiction,  and  he  being  charged 
before  them,  the  conviction  was  valid. 

The  words  "  having  had  such  notice  as  aforesaid  *'  in  this  section 
only  apply  to  those  cases  in  which,  on  the  non-appearance  of  the 
defendant  to  the  summons,  the  justices  have  issued  a  warrant,  and 
adjourned  the  hearing  until  the  defendant  shall  be  apprehended. 

14.  Proceedings  at  the  hearing,']  Where  such  defen- 
dant shall  be  present  at  such  hearing  the  substance  of  the 
information  or  complaint  shall  be  stated  to  him,  and  he 
shall  be  asked  if  he  have  any  cause  to  show  why  he  should 
not  be  convicted,  or  why  an  order  should  not  be  made 
against  him,  as  the  case  may  be  ;  and  if  he  thereupon 
admit  the  truth  of  such  information  or  complaint,  and 
show  no  cause  or  no  sufficient  cause  why  he  should  not  be 
convicted,  or  why  an  order  should  not  be  made  against 
him,  as  the  case  may  be,  then  the  justice  or  justices 
present  at  the  said  hearing  shall  convict  him  or  make  an 
order  against  him  accordingly  ;  but  if  he  do  not  admit  the 
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truth  of  such  information  or  complaint  as  aforesaid,  then  Sect.  14. 
the  said  justice  or  justices  shall  proceed  to  hear  the 
prosecutor  or  complainant,  and  such  witnesses  as  he  may 
examine  and  such  other  evidence  as  he  may  adduce,  in 
support  of  his  information  or  complaint  respectively,  and 
also  to  hear  the  defendant  and  sucn  witnesses  as  he  may 
examine  and  such  other  evidence  as  he  may  adduce  in  his 
defence,  and  also  to  hear  such  witnesses  as*  the  prosecutor 
or  complainant  may  examine  in  reply,  if  such  defendant 
shall  have  examined  any  witnesses  or  given  any  evidence 
other  than  as  to  his  the  defendant's  general  character  ; 
but  the  prosecutor  or  complainant  shall  not  be  entitled  to 
make  any  observations  in  reply  upon  the  evidence  given 
by  the  defendant,  nor  shall  the  defendant  be  entitled  to 
make  any  observations  in  reply  upon  the  evidence  given 
by  the  prosecutor  or  complamant  in  reply  as  aforesaid  ; 
and  the  said  justice  or  justices,  having  heard  what  each 
party  shall  have  to  say  as  aforesaid,  and  the  witnesses  and 
evidence  so  adduced,  shall  consider  the  whole  matter  and 
determine  the  same,  and  shall  convict  or  make  an  order 
upon  the  defendant,  or  dismiss  the  information  or  com- 
plaint, as  the  case  may  be  ;  and  if  he  or  they  convict  or 
make  an  order  against  the  defendant,  a  minute  or 
memorandum  thereof  shall  then  be  made,  for  which  no  fee 
shall  be  paid,  and  the  conviction  [11  and  12]  or  order 
[18  and  19]  shall  afterwards  be  drawn  up  by  the  said 
justice  or  justices  in  proper  form,  under  his  or  their  hand 
and  seal  or  hands  and  seals,  and  he  or  they  shall  cause  the 
same  to  be  lodged  with  the  clerk  of  the  peace,  to  be  by 
him  filed  among  the  records  of  the  general  quarter 
sessions  of  the  peace  ;  or  if  the  said  justice  or  justices 
shall  dismiss  such  information  or  complaint,  it  shall  be 
lawful  for  such  justice  or  justices,  if  he  or  they  shall  think 
fit,  being  required  so  to  do,  to  make  an  order  of  dismissal 
of  the  same  [21],  and  shall  give  the  defendant  in  that 
behalf  a  certificate  thereof  [23],  which  said  certificate 
afterwards,  upon  being  produced,  without  further  proof, 
shall  be  a  bar  to  any  subsequent  information  or  complaint 
for  the  same  matters  respectively  against  the  same  party  : 
Provided  always,  that  if  the  information  or  complaint  in 
any  such  case  shall  negative  any  exemption,  exception, 
proviso,  or  condition  in  the  statute  on  which  the  same 
shall  be  framed,  it  shall  not  be  necessary  for  the  prose- 
cutor or  complainant  in  that  behalf  to  prove  such  negative. 
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Sect.  14.     but  the  defendant  may  prove  the  affirmative  thereoE  in  his 
defence,  if  he  would  nave  advantage  of  the  same. 

As  to  negativing  exceptions,  etc.,  see  s.  39  (2)  of  the  S.  J.  Act, 
1879,  poatj  which  enacts  that  the  information  or  complaint  need 
not  contain,  nor  the  informant  or  complainant  prove,  the  negative 
to  any  such  exception,  etc. 

Appearance  hj  Oomisel  or  Attorney. — As  to  appearance  by 
counsel  or  attorney,  see  E.  v.  Avesj  35  J.  P.  68  ;  24  L.  T.  64,  and 
note  to  s.  10,  ante.  See  as  to  audience  of  attorneys  in  courts  of 
sununary  jurisdiction,  s.  9  of  the  Criminal  Procedure  Act,  1865 
(28  &  29  Yict.  c.  18). 

The  prosecutor  or  complainant  may  examine  witnesses  and 
generally  act  as  advocate  (Duncan  v.  Toms^  61  J.  P.  631  ;  16  Cox 
C.  C.  267  ;  56  L.  J.M.  C.  81  ;  56  L.  T.  719)  ;  but  it  is  undesirable 
that  police  ofl&cers  should  so  act  (  Webb  v.  Catchlove^  50  J.  P.  795  ; 
82  L.  T.  103). 

Witnesses. — In  a  complaint  for  an  order,  the  defendant  and 
his  wife  are  competent  witnesses,  and  may  be  examined  on  oath. 
After  a  conviction  for  an  aggravated  assault  under  24  &  25  Vict, 
c.  100,  s.  43,  where  justices  proceed  upon  the  application  of  the 
wife  to  grant  her  a  judicial  separation  and  to  order  the  husband  to 
pay  a  sum  for  his  wife's  maintenance,  the  husband  is  a  competent 
witness  as  to  his  means  (Joiies  v.  Joties^  [1895]  P.  201  ;  59  J.  P. 
360).  This  case  arose  under  the  repealed  s.  4  of  the  Matrimonial 
Causes  Act,  1878.  See  now  the  S.  J.  (Married  Women)  Act, 
1895  (58  &  59  Vict.  c.  39). 

In  criminal  proceedings  the  husband  or  wife  of  the  informant 
or  prosecutor  can  give  evidence  against  or  for  the  defendant. 

Husband  and  Wife  as  Witness. — As  to  the  wife  or  husband 
of  a  person  charged  under  the  various  enactments  mentioned  in 
the  Schedule  to  the  Criminal  Evidence  Act,  1898  (61  &  62  Vict, 
c.  36),  being  called  as  a  witness,  see  s.  4  of  that  Act,  post^  in  the 
Appendix. 

Section  3  of  32  &  33  Vict.  c.  68,  enacts  that  parties  to  proceed- 
ings instituted  in  consequence  of  adultery,  and  the  husbands  and 
wives  of  such  parties,  shall  be  competent  to  give  evidence  in  such 
proceedings.  Proceedings  before  justices  against  a  husband  to 
compel  him  to  maintain  a  child  which,  though  bom  in  wedlock 
and  of  his  wife,  he  refuses  to  maintain,  on  the  ground  that  he  is 
not  its  father,  are  not  proceedings  in  consequence  of  adultery 
within  the  section  (Guardians  of  Nottingham  v.  Tomkinson^  L.  B. 
4  C.  P.  D.  343;  48  L.  J.  M.  C.  171  ;  28  W.  R.  151).  A  paper 
written  by  a  prisoner's  wife  under  his  directions  is  admissible  in 
evidence  against  him  (R.  v.  Mallory,  13  Q.  B.  D.  33  ;  48  J.  P. 
487  ;  53  L.  J.  M.  C.  134  ;  32  W.  R.  721  ;  15  Cox  C.  C.  456; 
50  L.  T.  429). 

Distinction  between  Civil  and  Criminal  Proceedings. —In 

Att.'Gen.  v.  Radloff,  10  Exch.  84  ;  23  L.  J.  Ex.  240,  Platt,  B., 
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points  out  the  distinction  between  criminal  and  civil  proceedings.     Sect.  14. 

"  What  is  a  civil  proceeding  as  contra-distinguished  from  a  criminal         

proceeding?  It  siaikes  me  that  the  true  test  is  to  see  if  the  Note. 
subject-matter  be  of  a  personal  character,  that  is,  if  the  proceeding 
relates  to  goods  or  property  which  it  is  sought  to  recover  by  legal 
proceedings,  that  is  a  civil  proceeding  ;  but  if  it  is  one  which  may 
at  once  affect  the  defendant  personally  by  the  imprisonment  of 
his  body  in  the  event  of  a  verdict  of  guilty  being  pronounced 
against  him  as  a  public  offender,  that  is  what  I  consider  a  criminal 
proceeding"  ;  and  in  Cattell  v. Ireson,  22  J.  P.  672  ;  27  L.  J.  M.  C. 
167 ;  E1.B.&  E.91  ;  4  Jur.  560,  Lord  Campbell,  C.J.,  said  "  The 
test  is  whether  it  is  sought  to  recover  a  sum  of  money  in  the  nature 
of  a  debt,  or  to  inflict  punishment  of  an  exemplary  or  public 
nature." 

Diflcietion  of  Justices.— In  Rooke's  Case,  3  Co.Bep.  203,  Lord 
Coke  thus  comments  on  the  meaning  of  "  discretion  "  :  "  Notwith- 
standing the  words  of  the  commission  give  authority  to  the  com- 
missioners to  do  according  to  their  discretion,  yet  their  proceedings 
ought  to  be  limited  and  bound  within  the  rule  of  reason  and  law. 
For  discretion  is  a  science  or  understanding  to  discern  between 
falsity  and  truth,  and  between  wrong  and  right,  between  shadow 
and  substance,  between  equity  and  colourable  glosses  and  pretences, 
and  not  to  do  according  to  their  wills  and  private  affections  ;  for, 
as  one  saith,  talis  discretio  discretionem  confundit.'*  In  R.  y.Boteler, 
33  L.  J.  M.  C.  101  ;  4  B.  &  S.  959  ;  12  W.  R.  406  ;  8  L.  T.  514, 
where  by  an  Act  of  Parliament  power  is  conferred  upon  justices 
to  issue  a  distress  warrant,  ^^  if  they  think  fit,"  they  must  not 
refuse  to  issue  it  merely  because  they  think  the  Act  of  Parliament 
does  an  injustice  in  the  particular  case  :  and  in  that  case  the  court 
made  the  rule  absolute  against  the  justices,  with  costs,  they  having 
improperly  exercised  their  discretion,  and  dismissed  the  complaint, 
Mellor,  J.,  saying,  "  I  think  it  would  be  most  mischievous  if  we 
were  to  allow  the  justices  to  call  this  an  exercise  of  discretion 
which  is  manifestly  mere  caprice."  Justices  to  whom  application 
is  made  to  enforce  a  precept  for  rates  have  no  jurisdiction  to 
question  the  legality  of  the  charges  for  which  the  precept  is  issued 
{Read  v.  Punter,  14  T.  L.  R.  455). 

Order. — As  to  orders  of  justices  made  in  absence  of  the  defen- 
dant, see  note  to  s.  1,  arUe,  pp.  7 — 10,  and  the  cases  there  cited. 

The  Hearing. — The  procedure  before  justices  is  shortly  as 
follows :  The  defendant  is  first  of  all  asked  whether  he  has  any 
answer  to  make  to  the  matter  of  the  information  ;  if  he  admits  the 
charge  the  magistrates  proceed  at  once  to  award  the  punishment 
after  (if  they  think  fit  so  to  do)  hearing  evidence  as  to  the  circum- 
stances under  which  the  offence  arose  ;  if  the  defendant  does  not 
admit  the  truth  of  the  information,  the  prosecutor  and  his 
witnesses  are  heard,  and  the  cross-examination  of  them  by  the 
defendant ;  should  he  not  be  defended  by  counsel  or  attorney,  it 
is  advisable  to  inform  him  of  his  right  to  cross-examine.     The 
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Sect.  14.     defendant  then  commences  his  def ence,  commenting,  if  he  thinks  fit, 

upon  the  prosecutor's  witnesses,  and  then  calling  his  own,  who  are 

Note.  in  their  turn  subject  to  cross-examination  by  the  prosecutor.  The 
prosecutor  may  then  call  witnesses  to  rebut  the  evidence  given  by 
the  defendant's  witnesses.  Neither  the  prosecutor  nor  defendant  is 
entitled  to  reply  upon  the  evidence.  If  a  point  of  law,  however, 
is  raised  by  the  defendant,  the  prosecutor  may  reply  to  that.  The 
justices  then  either  convict  or  dismiss  the  matter.  (See  Forms  11, 
12,  18,  19  of  Consolidated  Forms,  ISSQ^  post.)  A  conviction  or 
order  in  proper  form  is  drawn  up  and  subsequently  lodged  with 
the  clerk  of  the  peace,  and  the  conviction,  when  produced  from 
the  proper  office,  or  an  examined  copy  of  it,  is  the  appropriate 
method  of  proving  its  contents,  but  see  s.  22  of  the  S.  J.  Act, 
1879,  sub-s.  (2)^  post,  as  to  register  of  court  of  summary  jurisdic- 
tion. If  the  matter  of  the  information  is  dismissed,  the  defendant 
is  entitled  to  a  certificate  of  dismissal. 

Conyiction. — This  section  renders  it  imperative  on  justices  to 
lodge  with  the  clerk  of  the  peace  all  summary  convictions  which 
have  taken  place  before  them  ;  and  this  document,  or  an  examined 
copy,  produced  from  the  proper  office  is,  generally  speaking,  the 
appropriate  evidence  to  be  tendered  when  it  becomes  necessary  to 
prove  a  previous  conviction.  In  Ex  parte  Hayvcard,  27  J.  P.  102  ; 
3  B.  &  8.  546  ;  32  L.  J.  M.  C.  89  ;  9  Jur.  820,  and  S.  C.  Ex  parU 
Clerk  of  the  Peace  of  Rochester ,  7  L.  T.  622,  it  was  held  that  it  was 
the  duty  of  justices  summarily  convicting  to  cause  the  con\iction 
to  be  lodged  with  the  clerk  of  the  peace  pursuant  to  s.  14  of  this 
Act,  and  on  proof  of  neglect  to  do  so  on  the  part  of  the  justices  in 
any  particular. instance,  proceedings  may  be  had  against  them,  but  the 
clerk  to  the  justices  being  only  their  servant,  a  mandamus  cannot 
be  granted  to  compel  him  to  lodge  all  the  convictions  which  have 
been  made  by  the  justices  during  a  certain  period. 

The  provisions  of  42  &  43  Vict.  c.  49,  s.  37,  post,  refer  to  a 
sunmions  or  warrant  only,  and  no  means  are  provided  for  com- 
pleting a  conviction  in  case  one  of  the  convicting  justices  dies 
before  he  has  signed  and  sealed  the  conviction. 

A  conviction  need  only  be  signed  by  two  justices  (Ex  parte 
RoyiUon,  14  J.  P.  129,  and  see  p.  114  as  to  orders).  As  to  proof 
of  convictions,  see  ante,  and  the  case  of  Hartley  v.  Hindniarsh, 
1  L.  E.  C.  P.  553  ;  35  L.  J.  M.  C.  254  ;  12  Jur.  502 ;  14  W.  R. 
862  ;  1  H.  &  B.  607.  A  magistrate  sitting  in  his  own  court  is 
entitled  to  act  on  the  ^'  minute  and  memorandum  "  mentioned  in 
this  section  {Commissioner  of  Police  v.  Donovan,  67  J.  P.  147 ; 
19  T.  L.  B.  392  ;  72  L.  J.  K.  B.  545,  and  see  note  to  s.  22  of  the 
S.J.  Act,  lS7d,post), 

Conyiction  under  the  Salmon  Fishery  Acts,  1861  to  1873.-- 

By  s.  11  of  the  Sabnon  Fishery  Act,  1873  (36  &  37  Vict.  c.  71),  the 
clerk  to  the  justices  before  whom  any  person  is  convicted  of  an 
offence  under  these  Acts  or  any  byelaw  made  thereunder  must 
forward,  under  a  penalty  of  not  exceeding  £2,  a  certificate  of  such 
conviction  to  the  clerk  of  the  board  of  conservators  for  the  fishery 
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district  within   which  such   conviction    took    place    within    one     Sect.  14. 
calendar  month  from  the  date  of  such  conviction.  

Consolidated  Fomui,  1886. — The  forms  of  convictions  under 
the  Consolidated  Forms,  1886,  ^»^,are  so  printed,  e,g,,  Form  [14], 
that  place  for  signature  and  s^  of  one  justice  only  is  provided. 

The  learned  editors  of  the  Justice  of  the  Peace  (50  J.  P.  555  ; 
51  J.  P.  10)  express  the  opinion  that  it  is  ^*  still  necessary  for  two 
justices  to  sign  the  conviction  where  two  justices  are  required  to 
convict."    And  see  p.  114. 

In  Lahalmandiere  v.  Frost,  23  J.  P.  598  ;  28  L.  J.  M.  C.  155  ;  the 
Queen's  Bench  decided  that  an  order  therein  referred  to,  although 
drawn  according  to  Form  K.  1  (one  of  the  old  forms  of  the  S.  J. 
Act,  1848),  was  bad  on  the  face  of  it  for  not  adjudging  the  com- 
plaint to  be  true.  Apparently,  it  will  not  be  safe  to  implicitly 
follow  the  forms  given  when  they  are  not  in  accordance  with  the 
provisions  of  the  S.  J.  Acts. 

In  Rati  v.  Parkinson,  15  J.  P.  356  ;  20  L.  J.  M.  C.  208,  it  was 
held  that  it  was  not  necessary  before  issuing  a  distress  warrant 
that  an  order  should  have  been  formally  drawn  up  under  hands 
and  seals ;  but  that  the  pronouncing  the  order  on  May  6th,  and 
the  service  of  the  minute  of  the  order  on  May  7th,  were  sufficient 
to  justify  the  issuing  of  the  warrant  ;  and  that  the  non-recital  of 
the  order  in  the  warrant,  and  the  fact  of  the  date  of  the  warrant 
being  the  same  as  that  of  the  order,  and  the  neglect  to  show  in  the 
warrant  that  it  had  issued  subsequently  to  the  disobedience  of  the 
order,  being  all  only  matters  of  form,  the  defendants  were  entitled 
to  the  protection  of  the  Justices'  Protection  Act,  1848  (11  & 
12  Yict.  c.  44),  s.  1,  post,  in  an  action  brought  against  them  for 
trespass  in  issuing  an  illegal  warrant  of  distress.  Section  17  of 
11  &  12  Vict.  c.  43,  post,  should  also  be  referred  to. 

In  Ex  parte  Austin,  45  J.  P.  302  ;  50  L.  J.  M.  C.  5  ;  44  L.  T. 
102,  it  was  decided  that  when  justices  have  convicted  for  an  offence 
unknown  to  the  law,  and  have  returned  the  conviction  to  the  clerk 
of  the  peace,  the  court  will  allow  a  rule  for  a  certiorari  to  go,  not- 
withstanding that  the  justices  in  showing  cause  against  such  rule 
return  a  corrected  record  of  the  conviction  showing  such  con- 
viction to  have  been  properly  made.  See  also  Ex  parte  Kenyon, 
45  J.  P.  303. 

Bat  justices  against  whom  an  action  is  brought  in  consequence 
of  a  conviction  which  contains  only  formal  defects  may  return 
another  conviction  drawn  up  in  the  proper  form  without  such 
defects  if  such  latter  conviction  is  in  accordance  with  the  facts  of 
the  case  {Selxoood  v.  Mount,  1  Q.  B.  726  :  9  C.  &  P.  75  ;  6  Jur.  78  ; 
Massey  v.  Johnson,  12  East,  67). 

There  seems  to  be  no  limit  of  time  within  which  the  amended 
conviction  must  be  drawn  up.  In  Massey  v.  Johnson,  supra.  Lord 
Ellen  BOROUGH  said  :  "  The  conviction  may  be  drawn  up  at  any 
time  afterwards  if,  in  fact,  the  party  were  convicted." 

Order  and  Oertiilcate  of  Dismissal. — The  application  for  a 
certificate    of    dismissal    may    be  made   at   any  time  after  the 
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Sect.  14.     dismissal.     In  Cosiar  v.  HetheHngtan,  23  J.  P.  663  ;  28  L.  J.  M.  C. 

198  ;  1  E.  &  B.  802  ;  6  Jur.  983  ;  8  Cox  C.  C.  175, "  forthwith  "  wm 

Note.  j^^y  ^  mean  forthwith  upon  application  of  the  party  entitled,  and 
not  *^  forthwith  upon  the  dismissal  of  the  complaint."  See  also 
Hancock  v.  Somes,  23  J.  P.  662  ;  28  L.  J.  M  C.  196  ;  5  Jur.  983 : 
1  El.  &  El.  795  ;  8  Cox  C.  C.  172,  showing  that  the  certificate  need 
not  he  drawn  up  in  the  presence  of  the  parties. 

Further,  on  the  meaning  of  "  forthwith,"  see  R.  v.  Aston^  15  J.  P. 
9  ;  19  L.J.  M.  C.  236  ;  14  Jur.  1045  ;  1  L.  M.  &  P.  491. 

In  R.  V.  Hutchim,  5  Q.  B.  D.  353  ;  6  Q.  B.  D.  300  ;  44  L.  T. 
(N.S.)  368  ;  49  L.  J.  M.  C.  64  ;  50  L.  J.  M.  C.  35,  Lush,  J.,  said : 
'*  It  is  true  that  the  appellant  had  not  obtained  a  written  certificate 
of  dismissal,  but  that  is  not  of  the  essence.  I  take  the  written 
certificate  to  be  an  artificial,  but  convenient,  mode  of  proving  the 
dismissal  provided  by  the  Act,  but  not  necessary  to  the  validity  of 
the  decision  pronounced.  I  should  compare  it  to  the  convenient 
mode  of  proving  a  previous  conviction  by  a  certificate  signed  by 
a  clerk  of  assize."  See  20  &  21  Vict.  c.  43,  post,  as  to  appeals 
against  justices^  decisions  under  this  Act,  and  see  Wakefield  Cor- 
poration V.  Cooke,  68  J.  P.  225 ;  73  L.  J.  K.  B.  88  ;  89  L.  T. 
707;  20T.  L.R.  115. 

In  cases  under  this  section  the  granting  of  a  certificate  of 
dismissal  is  a  ministerial  act  on  the  part  of  justices,  and  they  are 
bound  to  make  one  out  on  application  being  made  ;  and  the 
making  out  of  the  certificate  is,  under  this  section,  obligatory  only 
on  application,  but  in  cases  of  assault  under  the  Offences  against 
the  Person  Act,  1861  (24  &  25  Vict.  c.  100),  ss.  42, 43,  the  justices 
should,  whenever  a  complaint  is  dismissed  upon  the  merits,  make 
out  a  certificate,  even  when  no  application  is  made  to  them  to  do 
so.  See  per  Erle,  J.,  in  Hancock  v.  Somes,  28  L.  J.  M.  C.  196. 
See  also  Costar  v.  Hetherington,  supra. 

For  procedure  to  be  followed  when  the  informant  or  complainant 
does  not  appear,  see  s.  13,  ante,  p.  72.  In  such  a  case,  if  the 
justices  dismiss  the  complaint,  the  defendant  is  entitled  to  a 
certificate  under  this  section,  although  the  case  has  not  been  heard 
on  the  merits. 

In  cases  of  assault  within  24  &  25  Vict.  c.  100,  ss.  42,  43,  the 
case  must  have  been  heard  on  the  merits,  and  the  proceedings 
have  been  initiated  by,  or  on  behalf  of,  the  party  aggrieved,  before 
the  certificate  of  dismissal  under  those  sections  can  be  granted. 
The  cases  of  Tmmicliffe  v.  Tedd,  and  Bradshaw  v.  Vaughton^  quoted 
post,  p.  83,  will  not  apply  as  illustrations  of  what  is  sufficient 
hearing. 

The  certificate  under  the  Offences  against  the  Person  Act,  1861 
(24  &  25  Vict.  c.  100),  s.  45,  is  a  bar  to  all  proceedings  taken  by 
the  complainant,  or  any  other  person  consequently  aggrieved, 
arising  out  of  the  same  assault.  See  Masper  v.  Brown,  L.  B. 
1  C.  P.  D.  97  ;  40  J.  P.  265  ;  45  L.  J.  C.  P.  203  ;  34  L.  T.  354: 
24  W.  B.  369,  where  a  man  assaulted  a  wife,  and  for  such  assault 
was  fined  by  justices  under  24  &  25  Vict.  c.  100,  s.  42,  and  paid 
the  fine.     It  was  held  that  an  action  by  the  husband  in  respect  of 
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the  consequential  damage  to  himself,  by  reason  of  the  assault  on     Sect.  14. 
his  wife  was  barred  by  the  certificate  mider  s.  45.  

Where  a  servant  is  convicted  or  acquitted  of  an  assault  com-  Note. 
mitted  in  the  course  of  his  employment  and  by  s.  45  of  24  & 
25  Vict.  c.  100,  is  released  from  all  further  or  other  proceedings, 
civil  or  criminal,  for  the  same  cause,  the  protection  of  the  statute 
does  not  extend  to  the  master  in  whose  interest  the  assault  was 
committed  (Dyer  v.  Munday,  [1895]  1  Q.  B.  742  ;  59  J.  P.  276  ; 
64  L.  J.  Q.  B.  448  ;  72  L.  T.  448). 

In  R.  v.  Gaunt,  60  J.  P.  90  ;  73  L.  T.  585  ;  18  Cox  C.  C.  210,  it 
was  held  that  justices  had  jurisdiction  to  hear  a  charge  of  assault 
and  commit  the  prisoner  for  trial,  although  no  complaint  has  been 
made  by  the  party  aggrieved,  and  that  an  indictment  found  in 
pursuance  of  such  committal  is  good. 

In  Holden  v.  King,  41  J.  P.  25  ;  46  L.  J.  Ex.  75  ;  35  L.  T.  479, 
a  man  and  his  wife  having  each  been  struck  by  the  defendant, 
summoned  him  before  justices  for  the  assaults.  The  justices  fined 
the  defendant  for  assaulting  the  man,  but  committed  him  to  prison 
for  the  assault  on  the  woman.  He  paid  fine  and  suffered  imprison- 
ment. An  action  having  afterwards  been  brought  against  him  for 
injuries  to  wife,  he  set  up  his  conviction  and  release  under  s.  45. 
The  plaintiff  contended  that  he  had  been  punished  only  for  a 
common  assault,  and  not  for  the  distinct  offence  of  an  aggravated 
assault,  and  that  therefore  the  action  in  respect  of  the  more  serious 
injury  was  not  for  the  same  cause  within  the  meaning  of  this 
section.  The  court  thought  that  as  the  whole  case  had  been 
before  the  justices,  they  had  power  to  deal  with  it  as  an  aggravated 
assault  and  had  so  treated  it,  and  therefore  the  defendant  was,  by 
B.  45,  released  from  the  action. 

And  conviction,  with  payment  of  a  fine,  is  an  answer  to  an 
action  for  injuries  to  business  occasioned  by  the  assault.  See 
Solomon  V.  Frinigan,  30  J.  P.  756.  But  in  Hartley  v.  Hindmarsh, 
supra,  to  an  action  for  assault,  the  defendant  pleaded  that  he  had 
been  summoned  by  the  plaintiff  before  a  magistrate,  who  convicted 
him  in  the  costs  of  the  complaint  and  hearing,  which  the  defen- 
dant had  paid.  At  the  trial  the  magistrate's  clerk  produced  the 
note  book,  by  which  it  appeared  that  the  defendant  was  merely 
ordered  to  enter  into  his  recognizances  and  pay  the  expenses 
thereof  : — Held,  the  plea  was  bad,  and  did  not  disclose  a  defence 
nnder  s.  45.  ''If  any  person  claims  the  protection  of  the  statute 
there  must  either  be  a  dismissal,  which  must  be  proved  by  a  certifi- 
cate, or  a  conviction,  which  must  be  proved  in  the  ordinary  way." 

The  certificate  under  s.  45  is  not  a  bar  to  the  defendant  being 
bound  over  in  his  own  recognizances  to  keep  the  peace  by  the 
justices  granting  it  {Ex  parte  Davis,  35  J.  P.  551  ;  24  L.  T.  547). 

Certmcate  of  Dismissal  under  11  ft  12  Vict  c  43.— The 

certificate  of  dismissal  within  this  section,  as  above  mentioned,  is 
merely  a  convenient  method  of  proving  the  dismissal  (R.  v. 
Butckins,  supra).  This  section  enacts  that  the  certificate  shall  be 
a  bar  to  any  subsequent  information  or  complaint  for  the  same 
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Sect.  14.  matters  against  the.  same  party.  In  addition  to  the  note  to 
—  8.  1,  ante,  p.  4,  on  estoppel,  the  following  cases  may  be  referred 
NoTK.        to : 

in  Wemyss  v.  Hopkins,  L.  R.  10  Q.  B.  378  ;  44  L.  J.  M.  C.  101  ; 
33  L.  T.  9  ;  23  W.  R.  691,  the  appellant  was  convicted  upon  an 
information  under  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50), 
s.  78,  for  striking  a  horse  ridden  by  H.,  and  causing  damage  to 
H.,  then  being  on  a  highway.  Subsequently  H.  laid  an  informa- 
tion, under  the  Offences  against  the  Person  Act,  1861  (24  & 
25  Yict.  c.  100),  s.  42,  for  an  assault  in  respect  of  the  same 
matter  : — Held,  that  the  appellant  could  not  be  convicted  on  the 
subsequent  summons.  Per  Blackburn,  J.:  "Where  a  person 
has  been  convicted  and  punished  for  an  offence  by  a  court  of 
competent  jurisdiction,  there  shall  be  a  bar  to  all  subsequent  pro- 
ceedings, and  that  he  shall  not  be  punished  again  in  respect  to  the 
same  matter.  The  only  real  doubt  which  exists  iu  this  case  is 
whether  a  plea  of  autrefois  convict  would  extend  to  a  conviction 
before  two  justices  acting  under  a  special  statute.  I  think  that 
the  conviction  being  of  that  nature  makes  no  difference." 

Under  the  Bastardy  Acts,  however,  a  second  application  may  be 
entertained,  although  the  first  was  dismissed  for  want  of  sufficient 
corroborative  evidence,  and  the  same  principle  may  apply  in  other 
cases  not  within  the  operation  of  this  section  {R.  v.  Machen, 
13  J.  P.  535  ;  18  L.  J.  M.  C.  213). 

Withdrawal  of  Smnmons. — At  54  J.  P.  124,  the  learned  editors 
express  an  opinion  that  there  is  no  statutory  provision  which 
enables  a  person  to  withdraw  a  summons,  though  the  practice  is  by 
no  means  uncommon.  And  see  68  J.  P.  N.  165  and  an  interesting 
article  at  65  J.  P.  257,  quoting  Pickavance  v.  Pickamwe, 
[1900]  P.  60  ;  70  L.  J.  P.  14  ;  84  L.  T.  62,  and  various  other 
cases. 

The  case  of  Pickavance  v.  Pickavance  was  heard  in  the  Probate 
Divorce  and  Admiralty  Division  of  the  High  Court,  and  was  an 
appeal  under  s.  11  of  the  S.  J.  (Married  Women)  Act,  1895  (58  & 
59  Vict.  c.  39)  :  the  court  found  that  where  a  summons  under  that 
Act  is  withdrawn  at  the  hearing,  the  complaint  on  which  it  is 
founded  comes  to  an  end,  and  Jeune,  P.,  in  his  judgment  said : 
"  A  complainant  can  only  put  an  end  to  a  criminal  or  quaai- 
criminal  proceeding  with  the  consent  of  the  court,  which  is  given 
when  leave  is  obtained  to  withdraw  the  summons,  and  the  sum- 
mons is  withdrawn  in  consequence  of  such  leave." 

Dismissal  a  Bar  to  Subsequent  Proceedings. — In  R,  v.  Blmt, 
43  J.  P.  383,  an  information  for  "  exposing  or  depositing  "  bad 
meat  for  sale  was  dismissed  and  a  certificate  granted.  The  defen- 
dant was  subsequently  convicted  on  the  same  facts  for  having  the 
meat  on  his  premises.  The  court  held  that  the  defendant  might 
have  been  convicted,  on  the  first  simunons,  of  the  offence  charged 
in  the  second  ;  the  second  conviction  was  therefore  quashed.  And 
where  a  statute  required  the  information  to  be  laid  by  a  particular 
person,  an  information  not  so  laid  was  dismissed,  and  the  defen- 
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dant  was  held  to  be  rightly  convicted  upon  a  second  information  >  Sect.  14. 
laid  by  the  proper  person,  on  the  ground  that  the  first  information         - — 
had  not  been  heard  on  its  merits  (Foster  v.  Hull,  33  J.  P.  629  ;       ^^"^^ 
20  L.  T.  482).    And  in  B,  v.  Ridgioay,  1  D.  &  B.  32,  and  R,  v. 
Harrington^  28  J.  P.  485,  it  was  held  that  a  plea  of  autrefois  acquit 
was  not  good  where  a  previous  inf orxaation  had  been  dismissed  for 
want  of  form. 

In  R.  V.  Brackenridgey  48  J.  P.  293,  L.  was  charged  with  night 
poaching  under  the  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69), 
and  in  course  of  the  cross-examination  of  prosecutor's  witnesses, 
the  justices  considered  he  had  been  illegfdly  arrested  and  dis- 
charged him.  He  was  again  summoned  for  the  same  offence  on 
the  same  facts,  when  the  justices  held  that  they  had  no  jurisdiction, 
as  the  former  discharge  was  res  judicata : — Held,  that  the  justices 
were  right. 

The  case  of  Tumiicliffe  v.  Tedd,  12  J.  P.  249  ;  17  L.  J.  M.  C.  67  ; 
5  C.  B.  553,  may  be  referred  to  as  showing  what  is  a  sufficient 
hearing  to  entitle  to  a  certificate.  In  that  case  a  party  on  being 
summoned  to  appear  before  two  justices  for  an  assault  appeared 
and  pleaded  not  guilty  ;  and  the  prosecutor  then  withdrew  his 
complaint,  and  the  defendant  was  accordingly  discharged.  It  was 
held  that  this  was  a  hearing  and  dismissal  which  entitled  the 
defendant  to  a  certificate  that  the  charge  had  been  dismissed  as 
not  proved  under  the  repealed  statute  9  Geo.  4,  c.  31,  s.  27,  and 
that  a  plea  stating  those  facts  and  that  the  certificate  had  been 
granted,  set  forth  a  good  defence  under  s.  28  to  an  action  for 
tresi»a8s  for  the  same  assault. 

But  in  Bradshaw  v.  Vaughton,  30  L.  J.  M.  C.  108  ;  30  L.  J.  C.  P. 
93  ;  9  W.  B  120 ;  3  L.  T.  373  ;  9  C.  B.  (n.s.)  103  ;  7  Jur.  468, 
where  the  plaintiff  having  laid  an  information  for  an  assault  under 
the  repealed  statute  9  Geo.  4,  c.  31,  took  out  a  summons  which 
wai  served  on  the  defendant,  but  afterwards,  and  before  the  day 
of  hearing,  the  plaintiff  gave  notice  to  the  defendant  that  the 
summons  was  withdrawn,  and  that  he  need  not  attend,  and  also 
gave  notice  to  the  magistrates*  clerk  that  he  (the  plaintiff)  would 
not  attend.  The  defendant,  however,  appeared  to  the  summons, 
and  claimed  to  have  the  information  dismissed  and  a  certificate  of 
dismissal  granted,  although  the  plaintiff  was  absent.  The  magis- 
trates having  accordingly  dismissed  the  complaint  and  granted  a 
certificate  showing  these  facts,  it  was  held  that  such  a  dismissal 
was  a  hearing  of  the  case  within  s.  27  of  9  Geo.  4,  c.  31,  and  that 
therefore  the  certificate  was  a  bar  to  an  action  for  the  assault. 
And  see  68  J.  P.  N.  165. 

In  Reed  v.  NuU,  24  Q.  B.  D.  669  ;  54  J.  P.  599  ;  59  L.  J.  Q.  B. 
311 ;  62  L.  T.  635,  B.  charged  N.  before  a  magistrate  with  assault- 
ing him,  but  before  the  hearing  changed  his  mind,  and  gave  notice 
to  the  magistrate  and  to  N.  that  he  intended  instead  to  bring 
an  action.  At  the  day  of  hearing  B.  did  not  attend,  and  no 
evidence  was  given,  whereupon  the  magistrate  granted  to  N. 
a  certificate  of  dismissal  under  the  Offences  against  the  Person 
Act,  1861  (24  &  25  Vict.  c.   100),  s.  44.     At  the  trial  of  the 
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Sect.  14.     action  i-^Heldy    that   the   county  court  judge  rightly  held   the 
-■"-        certificate  to  be  ultra  vires  and  no  bar  to  the  action,  as  it  was  not 
Note.        given  upon  a  hearing  on  the  merits. 

**Bes  Judicata," — In  addition  to  the  case  of  Routledge  v. 
Hislop,  ante,  p.  4,  the  case  of  Millett  v.  Coleman^  39  J.  P.  805 ; 
44  L.  J.  Q.  B.  194  ;  33  L.  T.  204,  may  be  referred  to  as  showing 
that  the  judgment  of  a  court  of  concurrent  jurisdiction  is  conclu- 
sive between  the  same  parties  upon  the  same  question.  In  that 
case  journeymen  painters  sued  their  employer  for  wages  in  a 
county  court.  The  defendant  pleaded  that  a  magistrate  under  the 
repealed  Master  and  Serrant  Act,  1867,  had,  on  the  merits,  heard 
and  dismissed  summonses  for  the  same  wages.  The  county  court 
judge  non-suited  plaintiffs.    This  decision  was  held  to  be  right. 

In  Hindley  v.  Haslam,  3  Q.  B.  D.  481  ;  27  W.  R.  61,  A.  was 
discharged  for  neglecting  his  work,  and  took  proceedings  against 
his  employers  in  the  county  court.  At  the  hearing  no  counter- 
claim was  set  up,  but  evidence  produced  to  show  that  he  had  been 
guilty  of  negligence.  He  obtained  a  verdict : — Held,  that  the 
employers  were  not  precluded  from  preferring  a  claim  before 
justices  against  him  for  wrongfully  damaging  their  materials 
under  the  Employers  and  Workmen  Act,  1875,  for  the  only  matter 
decided  by  the  county  court  was  whether  there  was  such  negligence 
on  his  part  as  would  justify  his  dismissal  without  notice.  See 
also  Bollard  v.  Spring,  51  J.  P.  501. 

In  Wright  v.  London  General  Omnibus  Co.,  Limited,  2  Q.  B.  D. 
271  ;  41  J.  P.  486  ;  25  W.  R.  647  ;  46  L.  J.  Q.  B.  429  ;  36  L.  T. 
599,  the  acceptance  of  compensation  for  injuries  caused  by  furious 
driving  given  by  a  magistrate  under  the  London  Hackney  Carriage 
Act,  1843  (6  &  7  Vict.  c.  86),  s.  28,  barred  an  action  for  damages 
for  further  injuries  that  had  developed  since  such  adjudication. 
See  on  this,  the  judgment  in  Whitehouse  v.  Fellowes,  10  C.  B. 
(N.S.)  786. 

In  Dover  v.  Child,  1  Ex.  Ch.  D.  172  ;  45  L.  J.  Ex.  Ch.  462 ; 
34  L.  T.  737  ;  24  W.  R.  537,  by  the  Metropolitan  Police  Ourts 
Act,  1839  (2  &  3  Vict.  c.  71),  s.  40,  metropolitan  police  magistrates 
are  empowered  upon  a  complaint  to  them  of  the  unlawful  deten- 
tion of  goods  under  £15  in  value,  to  inquire  into  the  title  thereto, 
and  to  order  the  goods  to  be  delivered  up,  provided  that  no  such 
order  shall  bar  any  person  recovering  possession  of  the  goods  so 
delivered  by  auction  at  law.  To  an  action  for  the  conversion  of 
goods,  the  defendant  pleaded  an  estoppel,  alleging  that  a  metro- 
politan magistrate  had,  after  summoning  the  defendant  before 
him,  inquired  into  the  title  to  the  goods,  dismissed  the  summons^ 
and  thereby  adjudicated  in  his  favour  : — Held,  that  that  was  no 
bar  to  the  action,  A  woman  having  been  convicted  of  larceny  at 
quarter  sessions,  the  chairman  refused  the  application  of  the  prose- 
cutor for  an  order  that  the  goods  which  had  been  pawned  ahoxAd 
be  given  up.  Subsequently  a  police  magistrate  made  the  order 
under  s.  40  of  2  &  3  Vict.  c.  71  : — Held,  that  he  had  jurisdiction 
to  do  so  {Ex  parte  Davison,  60  J.  P.  808  ;  13  T.  L.  R.  93).    In 
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the  case  of  Wood  v.  Nairn,  61  J.  P.  184,  W.  appeared  before  a  court     Sect.  14. 

of  summaiy  jurisdiction  in  answer  to  a  summons  which  was  treated         

as  being,  and  intended  to  be,  a  summons  under  the  Betting  Houses  Notb* 
Act,  1853.  On  a  technical  ground,  this  summons  was  dismissed, 
but  another  summons  was  immediately  granted  under  the 
Licensing  Act,  1872,  and  upon  this  summons  the  defendant  was 
convicted  : — Held,  on  appeal  to  quarter  sessions,  that  the  con- 
viction on  this  second  summons  was  bad,  as,  on  the  first  summons 
as  drawn,  the  defendant  might  have  been  convicted  of  the  offence 
of  which  he  was  convicted  on  the  second  snnmions.  See  also  B,  v. 
Warde  and  Others,  Ex  parte  Barrows,  14  T.  L.  B.  424. 

"CertiorarL"— As  to  certiorari,  see  s.  10  of  20  &  21  Vict.  c.  43, 
poit,  and  8.  40  of  42  &  43  Vict.  c.  49,  post. 

Proviso. — As  to  the  exceptions,  etc.  mentioned  in  the  proviso 
to  this  section,  see  sub-s.  (2)  of  s.  39  of  the  S.  J.  Act,  1879,  ^o«^, 
and  note  to  s.  17  of  this  Act,  post,  and  the  note  to  s.  10  of  this 
Act,  ante,  p.  50. 

Under  this  section  justices  are  required  to  send  to  the  clerk  of 
the  peace  the  conviction  or  order,  drawn  up  in  the  proper  form 
nnder  their  hands  and  seals.  The  reason  for  this  is  given  in  R.  v. 
E<Uon,  2  T.  R.  285,  by  Buli.er,  J.,  that  the  Crown  might 
otherwise  be  deprived  of  its  share  of  forfeitures.  But  see  now 
3  Geo.  4,  c.  46,  8.2,  and  4  Geo.  4,  c.  37,  s.  1  (The  Levy  of  Fines 
Act,  1822). 

If,  however,  a  justice,  after  receiving  due  notice  of  appeal, 
omits  to  return  the  conviction  whereby  the  party  convicted  is 
prevented  from  prosecuting  his  appeal,  it  would  seem  that  he  is 
Uable  to  an  action  (Prosser  v.  Hyde,  1  T.  R.  414). 

Infonnation  for  graver  and  Conviction  for  lesser  Offence  a 
Bar. — When  an  information  is  laid  before  justices  for  an  offence 
vhich  is  within  their  jurisdiction,  and  the  facts  and  circumstances 
of  the  case  are  gone  into,  and  are  such  that,  if  believed  by  the 
justices  in  their  entirety,  would  show  that  an  offence  had  been 
committed  not  within  such  justices'  power  to  deal  with,  and  the 
justices  reject  such  part  of  the  evidence  as  shows  the  more  serious 
offence  and  convict  of  the  lesser  offence,  then  such  conviction  is 
within  the  justices'  jurisdiction.  In  the  case  of  In  re  Thompson, 
30  L.  J.  M.  C.  19  :  9  Cox  C.  C.  70  ;  7  Jur.  48  ;  3  L.  T.  409  ; 
9  W.  R.  203  ;  6  Hurl.  &  Nor.  193,  the  defendant  had  been  con- 
victed by  justices  under  the  repealed  statute  9  Geo.  4,  c.  31,  and 
the  Criminal  Procedure  Act,  1853  (16  &  17  Vict.  c.  30),  of  an 
aggravated  assault  upon  the  information  and  complaint  of  a 
woman,  charging  him  with  "  unlaiofully  assaulting  and  abusing 
^''•"  It  appeared  upon  affidavits  that  upon  the  evidence  the 
charge  was  one  of  rape.  A  rule  nisi  had  been  obtained  for  a 
hihtoi  corpus,  and  upon  the  hearing  of  the  argument  on  the  motion 
to  make  the  rule  absolute,  it  was  held  by  Bramwell,  B.,  and 
Channell,  B.,  that  there  was  nothing  in  the  information  and  com- 
plamt  to  prevent  the  justices  entertaining  a  charge  of  assault,  and 
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Sect.  14.      that  the  charge  being  within   their  jurisdiction,  they  were  at 

liberty  to  exercise  it,  and  convict  of  an  ag^n^vated  assault,  if  they 

NoTB.  thought  upon  the  evidence  that  offence  and  not  a  felony  had  been 
committed.  But  Pollock,  C.B.,  and  Wilde,  B.,  held  that  the 
charge  made  was  not  an  assault  of  an  aggravated  character  within 
16  &  17  Yict.  c.  30,  but  was  an  assault  involving  statutory  offence 
of  a  distinct  character,  over  which  the  justices  had  no  jurisdiction. 
The  two  latter  learned  judges,  however,  in  their  judgments,  relied 
mainly  upon  the  word  ''abuse"  in  the  information,  construing 
that  word  as  one  showing  an  assault  of  a  distinct  character  from 
the  ''  common  "  assault  mentioned  in  the  Criminal  Procedure  Act, 
1853  (16  &  17  Vict.  c.  30),  for  which  the  justices  could  inflict  two 
months'  imprisonment,  and  from  the  ''  aggravated  "  assault  in  the 
same  statute  for  which  six  months'  imprisonment  could  be 
imposed  ;  Pollock,  C.B.,  in  his  judgment,  saying  :  ''  It  may  be 
material  to  consider  what  is  the  meaning  of  '  common  assault.' 
It  appears  to  me  that  it  means  an  assault  not  accompanied  by  any 
such  aggravated  circumstances  as  would  give  the  assault  the 
character  of  a  distinct  offence  recognised  by  the  law  as  something 
more  than  an  assault.  The  assault  may  be  accompanied  by 
violence  in  which  death  ensues,  and  then  the  offence  would  be 
murder  or  manslaughter,  or  it  may  be  accompanied  by  such 
circumstances  as  to  leave  no  doubt  of  an  intention  to  commit  a 
rape,  and  it  would  then  be  an  assault  with  intent  to  commit  a  rape. 
In  my  judgment,  an  assault  with  intent  to  commit  a  rape  is  as 
distinct  an  offence  from  a  common  assault  as  murder  is  from  rape, 
and  in  all  these  cases  the  fact  that  the  crime  is  accompanied  with  an 
assault  does  not  make  the  two  identical,  or  make  them  of  the  same 
class  of  offences.  The  magistrates  have  no  authority  except  to 
inquire  into  charges  of  common  assault,  and  that  when  it  appears 
that  the  charge  of  assault  really  involves  an  offence  of  a  distinct 
character — one  marked  out  for  a  totally  different  mode  of 
punishment — they  ought  not,  if  there  be  any  ground  for  the  charge, 
to  determine  it,  but  should  send  it  for  trial." 

Bramwell,  B.,  agreed  with  the  Chief  Baron  that  if  the 
charge  had  been  one  of  rape,  the  justices  would  have  had  no 
jurisdiction  to  deal  with  the  case  as  they  did,  but  should  have  dis* 
missed  the  charge  of  rape  if  they  disbelieved  the  evidence,  and 
then  to  have  entertained  the  new  one  of  common  assault  ;  but  he 
came  to  the  conclusion  that  the  special  charge  made  was  one  of 
assault  with  which  the  justices  had  power  to  deal. 

In  Wilkinsm  v.  Duttoii,  3  B.  &  S.  821,  and  6  Jur.  1247  ;  32  L.  J. 
M.  C.  152  ;  8  L.  T.  276,  an  information  for  assault  was  laid  before 
justices,  and  upon  the  hearing,  the  evidence  given  amounted,  if 
true,  to  the  crime  of  rape  ;  the  justices  disbelieved  that  part  of  the 
evidence  which  carried  the  offence  beyond  that  of  assault,  and 
convicted  of  a  common  assault.  It  was  held  that  they  were 
justified  in  so  convicting,  Crompton,  J.,  saying  :  "  It  is  not  to  be 
supposed  that  the  justices  would  deal  with  the  case  as  one  of 
common  assault,  if  the  evidence  showed  that  a  rape  had  really 
been  committed.     The  credibility  of  the  evidence  has,  from  the 


Digiti 


zed  by  Google 


11  &  12  Vict.  c.  43,  s.  14.  87 

time  of  Lord  Tenterden,  been  for  the  justices  to  determine,     Sect.  14. 

and  it  is  easily  conceivable  that,  though  they  might  doubt  the         ' 

evidence  as  to   the  rape,  they  might  see  that  there  was  amply        Note. 
sufficient  to  show  that  there  had  been  a  common  assault.*'    And  see 
Amn.,  1  B.  &  Ad.  382. 

For  procedure  in  the  case  of  two  or  more  informations,  as  to 
pronouncing  conviction,  etc.,  see  note  to  s.  10,  at  p.  49,  anUj  and 
cases  there  set  out. 

Sommaiy  Conviction  for  minor  Offence  Bar  to  Indictment 
on  same  Facti?  for  graver. — Where  an  information  is  laid  before 
justices  for  an  assault,  and  the  charge  is  gone  into,  and  all  the 
facts  and  circumstances  of  the  charge  as  they  then  exist  are  before 
the  court,  and  the  defendant  is  convicted,  such  conviction  is  a  bar 
to  any  subsequent  proceedings  for  the  same  cause^  but  if  after 
such  conviction  fresh  facts  following  from  the  same  assault  occur, 
which  if  they  had  occurred  before  the  conviction  would  have 
necessitated  a  different  and  graver  charge  being  preferred  before 
the  justices  against  the  defendant,  then  such  a  conviction  is  not  a 
bar  to  an  indictment  for  such  graver  charge.  See  R.  v.  Morris^ 
L.ja.  1  C.  C.  R.  190  ;  31  J.  P.  516  ;  36  L.  J.  M.  C.  84  ;  16  L.  T. 
636  ;  15  W.  B.  990  ;  10  Cox  C.  C.  480,  where  it  was  held  that  a 
previous  sunmiary  conviction  for  an  assault  before  justices  under 
24  &,  25  Yict.  c.  100,  s.  42,  is  not  a  bar  to  a  subsequent  indict* 
ment  for  manslaughter  upon  the  death  of  the  man  assaulted 
consequent  upon  the  same  assault  (Kelly,  C.B.,  dissentieTtU), 
Maktix,  B.,  saying  :  *^  A  new  offence,  in  my  opinion,  arose  when 
the  man  died,"  and  Byles,  J,  :  "  The  form  and  intention  of  the 
common  law  pleas  of  autrefois  convict  and  acquit,  show  that  they 
only  apply  where  there  has  been  a  former  judicial  decision  on  the 
same  accusation  in  substance,  and  when  the  question  in  dispute 
has  already  been  decided.  There  has  in  the  present  case  been  no 
judicial  decision  on  the  same  accusation,  and  the  whole  question 
now  in  dispute  could  not  have  been  decided,  for  at  the  time  of  the 
hearing  before  the  magistrates,  whether  the  assault  would  amount 
to  culpable  homicide  or  not,  depended  on  the  then  future  con- 
tingency whether  it  would  cause  death.  It  is  to  be  observed  that 
the  statute  does  not  say  for  the  same  act,  but  ^  for  the  same  cause.' 
The  word  ^  cause  *  may  undoubtedly  mean  *  act,'  but  it  is 
ambiguous,  and  it  may  also,  and  perhaps  with  greater  propriety, 
be  held  to  mean,  *•  cause  for  the  accusation.'  " 

So  in  R.  V.  Walker,  2  Moo.  &  B.  446,  it  was  held  by  Colt- 
man,  J.,  that  a  conviction  by  justices  for  a  common  assault  was  a 
bar  to  an  indictment  for  felonious  stabbing,  and  R,  v.  Stantoti, 
5  Cox  C.  C.  324,  when  the  prisoners  were  indicted  for  feloniously 
wounding  with  various  intents,  and  -were  found  guilty  of  a  common 
assault,  and  Erle,  J.,  was  of  opinion  that  the  conviction  by 
justices  would  have  been  an  estoppel  to  an  indictment  of  felonious 
assault  if  pleaded,  and  thought  he  was  bound  to  treat  the  matter 
as  already  adjudicated  upon,  and  directed  the  prisoners  to  enter 
into  their  recognizances. 
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Sect.  14-  In  R,  V.  Miles,  24  Q.  B.  D.  423  *;  54  J.  P.  549  ;  59  L.  J.  M.  C. 

56  ;  62  L.  T".  572,  the  defendant  was  convicted  npon  an  indict- 

NOTB.  ment  which  charged  him  (in  the  first  count)  with  unlawfully  and 
maliciously  wounding ;  (in  the  second  count)  with  unlawfully  and 
maliciously  inflicting  grievous  bodily  harm  ;  (in  the  third  count) 
with  causing  actual  bodily  harm  ;  and  (in  the  fourth  count)  with 
common  assault.  At  the  trial  the  defendant  pleaded  and  proved 
the  following  conviction  in  respect  of  this  same  assault  before  a 
court  of  summary  jurisdiction  : 

*^G.  M.,  hereinafter  called  the  defendant,  is  this  day  convicted 
for  that  he  .  .  .  did  unlawfully  assault  and  beat  one  C.  L.,  and 
the  court  being  of  opinion  that  the  said  offence  was  of  so  trifling  a 
nature,  that  it  is  inexpedient  to  inflict  any  other  than  a  nominal 
punishment,  and  the  defendant  having  given  a  security  to  the 
satisfaction  of  the  court  to  be  of  good  behaviour  is  discharged  "  : — 
Held,  that  the  aforesaid  summary  conviction  was  a  bar  to  the 
proceedings  against  the  defendant  at  the  Central  Criminal  Court 
for  the  same  offence,  and  that  the  conviction  upon  the  indictment 
must  accordingly  be  quashed. 

And  in  R,  v.  Llrington,  31  L.  J.  M.  C.  14  ;  1  B.  &  S.  688  ;  9  Cox 
C.  C.  86  ;  8  Jur.  97  ;  5  L.  T.  284  ;  10  W.  B.  13,  it  was  held  that 
where  the  justices  had,  on  information  for  assault  by  the  party 
aggrieved,  dismissed  the  information  as  not  proved,  and  granted  a 
certificate  of  dismissal,  such  certificate  is  a  bar  to  an  indictment 
for  unlawful  wounding  arising  out  of  the  same  circumstances, 
CocKBURN,  C.J.,  saying :  "  It  is  a  fundamental  principle  that  out 
of  the  same  state  of  facts  a  series  of  prosecutions  is  not  to  be 
allowed."  See  also  R,  v.  Fox,  post,  note  to  s.  31  of  42  &  43  Vict, 
c.  49  ;  Reg  v.  Grimwood,  60  J.  P.  809  ;  13  T.L.B.  70  :  and  R,  v. 
Hastings  JJ.,  Ex  parte  Kinnis,  61  J.  P.  740.  As  to  the  validity 
of  magistrates'  decision  forwarded  on  their  own  knowledge,  see 
Reg.  V.  Field  and  Others,  11  T.  L.  B.  240  ;  and  Shortt  v.  Robinson, 
63  J.  P.  295  ;  68  L.  J.  Q.  B.  352  ;  80  L.  T.  261. 

Where  justices  are  equally  divided  on  the  hearing  of  an 
information,  the  proper  course  for  them  to  take  is  to  adjourn  the 
case  in  order  that  a  rehearing  may  be  had  before  a  reconstituted 
bench.  If,  however,  the  justices  dismiss  the  information  a  sub- 
sequent information  for  continuing  the  offence  will  not  lie  against 
the  same  party  if  the  circumstances  remain  the  same.  As  long  as 
the  dismissal  of  the  first  information  stands,  it  exists  as  a  decision 
between  the  same  parties  upon  the  same  subject-matter  given  by  a 
competent  tribunal,  and  the  second  bench  of  justices  has  no  power 
to  reopen  the  hearing  {Kinnis  v.  Graves,  67  L.  J.  Q.  B.  583  ; 
and  also  R,  v.  Ashplant,  52  J.  P.  474  ;  Ex  parte  Evans,  63  L.  J. 
M.  C.  81  ;  and  R,  v.  Monmouthshire  JJ„  4  B.  &  C.  844)  ;  and  see 
Bagg  v.  Colquhoun,  [1904]  1  K.  B.  554  ;  68  J.  P.  159  ;  73  L.  J. 
K.  B.  272  ;  90  L.  T.  386,  where  an  information  was  heard  before 
two  justices,  who,  after  hearing  the  evidence,  announced  in  open 
court  that  they  were  divided  in  opinion  : — Held,  that  the  justices 
had,  nevertheless,  power  to  adjourn  the  case  for  rehearing  before 
a  reconstituted  court. 
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Ptosecator^s  Riitht  to  call  Witnesses  in  Beply.— The  learned     Sect.  14. 
editors  of  the  Justice  of  the  Peace,  at  69  J.  P.  N.   477,  are         ^*^ 
of  opinion  that  it  is  a  matter  for  the  discretion  of   the  court        Note. 
whether  the  evidence  proposed  comes  within  the  category  in  the 
section  or  not  (viz.,  "  Such  witnesses  as  the  prosecutor  or  com- 
plainant may  examine  in   reply,  if    such   defendant   shall  have 
examined  any  witnesses  or  given  any  evidence  other  than  as  to  his 
(the  defendant's)  general  character ''),  and  the  discretion  of  the 
justices  to  refuse  to  hear  further  evidence  tendered  by  the  prosecu- 
tion will  not  be  interfered  with  by  mandamus.     See  E.  v.  Knight^ 
41  Sol.  J.  276. 

15.  Examination  of  witnesses  upon  oath,"]  .  .  .  every 
witness  at  any  such  hearing  as  aforesaid  shall  be  examined 
npon  oath  or  affirmation,  and  the  justice  or  justices  before 
whom  any  such  witness  shall  appear  for  the  purpose  of 
being  so  examined  shall  have  full  power  and  authority  to 
administer  to  every  such  witness  the  usual  oath  or 
affirmation. 

Competency  of  Infonner  or  Prosecutor. — Under  this  section 
every  prosecutor  and  complainant,  where  justices  have  power  to 
make  an  order  for  the  payment  of  money  or  otherwise,  whatever 
may  be  his  interest  in  the  result,  is  a  competent  witness  to  support 
the  information  or  complaint.  And  since  the  Evidence  Act,  1851 
(14  &  15  Yict.  c.  99)^  an  informer  is  competent  in  all  cases, 
irrespective  of  any  pecuniary  interest  he  may  have  in  the  penalty 
or  result.  It  may  be  mentioned  that  in  criminal  matters  the 
death  of  the  informer  does  not  abate  the  proceedings  (22.  v. 
Tmelove,  anU^  p.  20). 

As  to  the  right  of  a  police  constable  who  lays  an  information  to 
examine  and  cross-examine  witnesses,  and  generally  to  act  as 
advocate  for  the  prosecution,  see  Wehh  v.  Catchlove^  50  J.  P.  795. 

Oath  or  Affirmation. — The  statute  relating  to  judicial  oaths  as 
to  Quakers  and  Moravians,  is  the  Quakers  and  Moravians  Act, 
1838  (1  &  2  Vict.  c.  77).  Persons  objecting  to  take  an  oath  may 
affirm  under  51  &  52  Vict.  c.  46. 

It  is  the  duty  of  a  judge,  before  permitting  a  witness  to  affirm 
tmder  s.  1  of  the  Oaths  Act,  1888  (51  &  52  Vict.  c.  46),  to 
inquire  into  his  ground  of  objection  to  being  sworn,  and  to 
ascertain  whether  he  objects,  because  he  has  no  religious  belief, 
or  because  the  taking  of  an  oath  is  contrary  to  his  religious  belief 
(%.  V.  Moore,  56  J.  P.  345  ;  61  L.  J.  M.  C.  80). 

"Oaths  are  binding  which  are  administered  in  such  form  and 
with  such  ceremonies  as  the  person  sworn  declares  to  be  binding." 
See  Stephen's  Digest  of  Law  of  Evidence  (5th  ed.),  p.  141,  and 
Omichund  v.  Barker,  1  Smith's  Leading  Cases,  455. 

See  notes  to  s.  17  of  11&12  Vict.  c.  42,  post,  where  the  Oaths 
Act,  1888,  is  set  out. 
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Sect.  16.         By  the  Prison  Act,  1898  (61  &  62  Vict.  c.  41),  s.  11,  a  Secretary 
- —  of  State  may  order  a  prisoner  to  be  taken  to  any  place  required  in 

Note.        ^Jj^  interests  of  justice. 

In  cases  under  the  S.  J.  (Married  Women)  Act,  1896  (58  & 
59  Vict.  c.  39),  the  Appeal  Court  (viz.,  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court)  requires  to  be  furnished 
with  proper  notes  of  evidence  taken  before  the  court  of  summary 
jurisdiction,  and  with  the  reasons  of  the  justices  for  determining 
the  case.  In  all  such  cases  it  is  advisable  for  a  full  note  to  be 
taken  of  the  evidence  given.  See  Rohimon  v.  Robinson^  67  L.  J.  P. 
77  ;  78  L.  T.  392  ;  14  T.  L.  B.  385  ;  and  Cohh  v.  Cohh,  [1900]  P. 
145  ;  64  J.  P.  200  ;  69  L.  J.  P.  52.  In  this  latter  case  the  Presi- 
dent (Sir  Francis  Jeune)  said  '*  There  must  be  supplied  to  us  (viz., 
the  Probate  Division),  first,  two  copies  of  the  notes  of  evidence  ; 
secondly,  the  justices*  decision  ;  thirdly,  the  justices'  reasons  for 
their  decision.  See  also  Barker  v.  Barker,  69  J.  P.  82,  192  ; 
74  L.  J.  K.  B.  74  ;  21  T.  L.  B.  253  ;  Harling  v.  Barling,  60  J.  P. 
377  ;  Wefiham  v.  Wenham,  70  J.  P.  N.  340,  and  on  the  subject 
generally  of  taking  notes,  see  an  article  in  70  J.  P.  337,  and  a 
treatise  at  62  J.  P.  321. 

16.  Adjournment  of  hearing^  Before  or  daring  such 
hearing  of  any  such  information  or  complaint  it  shall 
be  lawful  for  any  one  justice,  or  for  the  justices,  in 
their  discretion,  to  adjourn  the  hearing  of  the  same  to  a 
certain  time  and  place  to  be  then  appointed  and  stated  in 
the  presence  and  hearing  of  the  party  or  parties,  or  their 
respective  attornies  or  agents  then  present,  and  in  the 
meantime  the  said  justice  or  justices  may  suffer  the  defen- 
dant to  go  at  large,  or  may  commit  [10]  him  to  the 
common  gaol  or  house  of  correction,  or  other  prison,  lock- 
up house,  or  place  of  security,  in  the  county,  riding, 
division,  liberty,  city,  borough,  or  place  for  which  such 
justice  or  justices  shall  be  then  acting,  or  to  such  other 
safe  custody  as  the  said  justice  or  justices  shall  think  fit, 
or  may  discharge  such  defendant  upon  his  entering  into  a 
recognizance  [36]  with  or  without  surety  or  sureties,  at 
the  discretion  of  such  justice  or  justices,  conditioned  for 
his  appearance  at  the  time  and  place  to  which  such  hear- 
ing or  further  hearing  shall  be  adjourned ;  and  if  at  the 
time  or  place  to  which  such  hearing  or  further  hearing 
shall  be  so  adjourned  either  or  both  of  the  parties  shall  not 
appear  personally,  or  by  his  or  their  coimsel  or  attornies 
respectively,  before  the  said  justice  or  justices,  or  such 
other  justice  or  justices  as  shall  then  be  there,  it  shall  be 
lawful  for  the  justice  or  justices  then  there  present  to 
proceed  to  such  hearing  or  further  hearing  as  if  such 
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party  or  parties  were  present ;  or  if  the  prosecutor  or  com-     Sect.  16. 
plainant  shall  not  appear,  the  said  justice  or  justices  may 
dismiss  such  information  or  complaint,  with  or  without 
costs,  as  to  such  justices  shall  seem  fit.    .    .    . 

Farther  with  regard  to  adjournment^  see  42  &  43  Vict.  c.  49, 
8.  20  (l\),postj  and  the  note  thereunder. 

As  to  remand  under  the  Youthful  Offenders  Act,  1901,  see 
1  Edw.  7,  c.  20,  8.  4,  post. 

As  to  an  adjournment  being  discretionary,  see  B.  y.  Lipscomb^ 
26  J.  P.  51,  and  5  L.  T.  606.  There  is  no  limit  of  time  provided 
for  adjournments  of  summary  proceedings. 

The  defendant  is  entitled  to  a  copy  of  the  conviction  (i2.  v. 
Midlam,  3  Burr.  1720  ;  and  Ex  parte  Huntley.  33  J.  P.  775). 

Should  the  conviction  be  found  defective  or  informal  a  fresh 
and  corrected  conviction  may  be  drawn  up  and  returned  to  the 
sessions.  In  Ex  parte  Ketiyon,  45  J.  P.  303,  the  defendant  was 
charged  with  opening  his  premises  for  sale  of  intoxicating  liquors 
on  Sunday,  and  was  fined.  The  conviction  when  drawn  up 
contained  no  clause  of  distress,  but  ordered  imprisonment  in 
default  of  payment.  Semble^  the  justices  might  draw  up  a  fresh 
conviction  containing  the  clause  of  distress  any  time  before  filing 
it  with  the  clerk  of  the  peace.  But  see  Ex  parte  Austin^  aute^ 
p.  79.  In  Chaney  v.  Payne,  1  Q.  B.  712  ;  6  Jur.  79,  it  was  held 
that  a  justice  cannot  draw  up  and  return  to  the  sessions  a  corrected 
record  of  a  summary  conviction  after  the  first  record  has  been 
quashed  by  the  court. 

The  formal  conviction  may  be  drawn  up  at  any  time  after  the 
commitment,  but  before  the  return  to  the  certiorari  (Massey  v. 
Johnson,  12  East,  67).  And  see  also  Lindsay  v.  Leigh,  11  Q.  B. 
455  ;  17  L.  J.  M.  C.  50  ;  and  see  anU,  pp.  78  and  79. 

At  the  same  sitting  of  the  bench  and  before  a  written  conviction 
has  been  drawn  up,  justices  may  change  their  opinion  of  a  convic- 
tion, and  reverse  it  or  qualify  it  in  their  discretion.  In  Joiies  v. 
Williams,  41  J.  P.  614  ;  46  L.  J.  M.  C.  270  ;  36  L.  T.  559,  two 
justices  convicted  A.  of  trespass  in  pursuit  of  game.  B.  was 
afterwards  charged  with  the  same  offence  and  acquitted  by  two  of 
the  magistrates  who  decided  the  former  case  and  a  third.  The 
fonner  conviction  of  A.  was  then  reversed  by  two  of  the  three 
justices.  No  conviction  having  been  drawn  up,  it  was  held  that 
there  was 'a  locus  pcenitentioi  in  the  justices,  which  they  took 
ad?antage  of  when  they  changed  their  opinion,  Lindley,  L.J., 
saying,  at  p.  560  of  L.  T. :  "  No  conviction  was  drawn  up,  and 
therefore  the  proceedings  may  be  said  to  have  come  to  nothing  ; 
the  bench  changed  their  opinion  of  the  case,  and  they  could  not 
now  be  compelled  by  mandamus  to  record  a  conviction.  Their 
action  was,  perhaps,  not  an  acquittal,  but  it  certainly  did  not 
amount  to  a  conviction  ;  it  may  be  considered  as  a  part  hearing 
only." 

See  as  to  withdrawing  from  a  prosecution,  note  to  s.  7,  arite, 
p.  40. 
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S^t.  16.       .  By  a  railway  Act  penalties  for  breach  of  byelaws  were  recover- 

able  before  a  justice  of  the  peace,  and  officers  of  the  railway 

Note.  company  were  empowered  to  seize  offenders  mider  certain  circum- 
stances, and  to  convey  them  before  a  justice  without  a  warrant, 
such  justice  being  "  empowered  and  required  to  proceed 
immediately  to  the  conviction  or  acquittal  of  such  offender."  The 
defendant  being  charged  with  an  offence  against  a  byelaw  of  the 
company,  it  was  held  that  although  the  act  constituting  the  offence 
gave  no  power  to  the  justice  to  remand  the  accused,  yet  that  by 
this  section  the  justices  had  power  to  adjourn  the  hearing  and  to 
issue  a  warrant  for  the  committal  of  the  accused  to  the  house  of 
correction  (Gelan  v.  Hall,  21  J.  P.  710  ;  27  L.  J.  M.  C.  78  ;  2  H.  & 
N.  379). 

The  learned  editors  of  the  Justice  of  the  Peace  are  of  opinion 
that  under  this  section  the  justices  have  power  (provided  the 
authority  is  willing  to  receive  him)  to  remand  the  defendant  to  a 
workhouse  and  that  their  warrant  lb  a  sufficient  authority  to  the 
master.     See  63  J.  P.  734  and  70  J.  P.  N.  429. 

As  to  courts  of  summary  jurisdiction  enforcing  recognizances,  see 
8.  9  of  S.  J.  Act,  1879,  post. 

17.  Form  of  convictions  and  orders — Defendant  to  be 
served  xcith  minute  of  order  before  issue  of  warrant  of  com- 
mitment or  distress^  In  all  cases  of  conviction  where  no 
particular  form  of  such  conviction  is  or  shall  be  given  by 
the  statute  creating  the  offence  or  regulating  the  prosecu- 
tion for  the  same,  and  in  all  cases  of  conviction  upon 
statutes  hitherto  passed,  whether  any  particular  form  of 
conviction  have  been  therein  given  or  not,  it  shall  be  law- 
ful for  the  justice  or  justices  who  shall  so  convict  to  draw 
up  his  or  their  conviction  on  parchment  or  on  paper  in 
such  one  of  the  forms  of  conviction  in  the  schedule  to  this 
Act  contained  as  shall  be  applicable  to  such  case,  or  to  the 
like  effect;  and  where  an  order  shall  be  made  and  no 
particular  form  of  order  is  or  shall  be  given  by  the  statute 
giving  authority  to  make  such  order,  and  in  all  cases  of 
orders  to  be  made  under  the  authority  of  any  statutes 
hitherto  passed,  whether  any  particular  form  of  order  shall 
therein  be  given  or  not,  it  shall  be  lawful  for  the  justice 
or  justices  by  whom  such  order  is  to  be  made  to  draw  up 
the  same  in  such  one  of  the  forms  of  orders  in  the  schedule 
to  this  Act  contained  as  may  be  applicable  to  such  case,  or 
to  the  like  effect ;  and  in  all  cases  where  by  any  Act  of 
Parliament  authority  is  given  to  commit  a  person  to  prison, 
or  to  levy  any  sum  upon  his  goods  or  chattels  by  distress, 
for  not  obeying  any  order  of  a  justice  or  justices,  the 
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defendant  shall  be  served  with  a  copy  of  the  minute  of  Beet.  17* 
such  order  before  any  warrant  of  commitment  or  of  distress 
shall  issue  in  that  behalf,  and  such  order  or  minute  shall 
not  form  any  part  of  such  warrant  of  commitment  or  of 
distress  [so  much  of  this  section  as  specifies  any  form  of 
conviction  or  order  for  which  anot/ier  form  is  provided  by  a 
Rule  under  the  Summary  Jurisdiction  Acts  is  repealed  by 
the  Summary  Jurisdiction  Act^  1884,  post] , 

Beqtdsites  of  Oonviction. — '^  The  requisites  of  a  conviction 
are  that  it  should  be  precise  and  certain,  and  show  that  the  con- 
victing magistrate  has  power  to  convict ;  that  the  requisite  proceed- 
logs  preliniinary  to  the  conviction  have  been  duly  tciken  ;  and  that 
the  defendant  has  been  guilty  of  the  offence  charged  against  him  " 
(Bum's  Justice). 

In  Ex  parte  Perham,  23  J.  P.  823  ;  29  L.  J.  M.  C.  31  ;  5  H.  & 
N.  30  ;  5  Jut.  1221,  Hill,  J.,  said,  "  Generally  speaking,  it  is 
sufficient  in  a  conviction  to  follow  the  words  of  the  statute  on 
which  the  conviction  is  founded  ;  but  that  will  not  be  enough 
where  the  statute  is  so  worded  as  by  its  language  to  include  acts 
manifestly  not  within  its  intent."  See  also  Wray  v.  Toke^  12  Q.  B. 
492  ;  17  L.  J.  M.  C.  183  ;  12  Jur.  936. 

In  R.  v.  Mackenzie,  [1892]  2  Q.  B.  519  ;  56  J.  P.  484  ;  8  T.  L.  B. 
713,  a  conviction  under  the  Conspiracy  and  Protection  of  Property 
Act,  1875  (38  &  39  Vict.  c.  86),  was  held  bad  for  not  specifying 
what  lawful  act  the  prosecutor  was  prevented  from  doing. 

It  must  have  as  much  certainty  in  the  description  of  the  offence 
as  an  indictment  {Ex  parte  Payne,  5  B.  &  C.  251  ;  7  D.  &  B.  768  ; 
R,  v.  Jukes,  8  T.  B.  544).  The  adjudication  is  the  judgment 
passed  upon  the  defendant  for  his  offence,  and  it  must  form  part 
of  the  conviction,  otherwise  the  conviction  may  be  quashed  (i?.  v. 
Hawke$,  2  Str.  858  ;  R,  v.  Vipont,  2  Burr.  1163).  Care  must  be 
taken  also  that  it  be  such  an  adjudication  as  is  warranted  by  the 
statute  creating  the  offence,  otherwise  it  will  be  fatal,  and  the  court 
upon  application  will  quash  the  conviction  {R.  v.  Hall,  Cowp.  60  ; 
R,  V.  Ehixill,  2  Ld.  Baym.  1514  ;  2  Str.  794). 

The  conviction  must  be  dated.  A  mistake  in  the  date,  however, 
will  not  vitiate  a  conviction  which  is  otherwise  complete  {R.  v. 
PkUm,  2  Ea,  196). 

In  cases  where  the  punishment  is  fixed  by  statute  there  must  be 
an  adjudication  ;  for  want  of  which  the  conviction  in  R,  v.  Harris, 
7  T.  R.  238,  was  quashed. 

It  is  sufficient  to  state  that  the  penalty  is  to  be  paid  and  applied 
according  to  law  {R,  v.  Hyde,  16  J.  P.  67  ;  21  L.  J.  M.  C.  94  ; 
17E1.&B1.859;16  Jur.  337). 

In  adjudging  costs  in  a  conviction  the  amount  must  be  stated 
{R.  y.  Payne,  4  D.  &  B.  72).  But  it  is  not  a  fatal  defect  in  a 
conviction  that  it  does  not  award  costs,  although  the  Act  expressly 
mentions  costs  {R.  v.  Pringle,  6  J.  P.  249). 
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3dct.  17.         When  an  Act  of  Parliament  gives  power  to  a  magistrate  on 

summary  conviction  to  award  the  reasonable  charges  of  taking  a 

Note.  distress,  he  must  ascertain  the  amount  in  the  conviction  ;  and  an 
adjudication  that  the  defendant  shall  pay  the  reasonable  charges  of 
the  levy  is  bad  {R.  v.  Symonds^  1  Ea.  189). 

Surplusage  in  a  conviction  does  not  affect  its  validity,  nor  any 
defect  of  statement  of  that  which  is  superfluous  (R,  v.  Jeffries^ 
4  T.  R.  768  ;  CharUr  v.  Gneme,  13  Q.  B.  227  ;  13  J.  P.  232  : 

18  L.  J.  M.  C.  73).  A  conviction  ought  to  be  in  words  and  figures 
at  length,  and  may  state  proceedings  in  the  past  tense  {R.  v.  Hall, 

1  T.  B.  320).  But  the  adjudication  must  be  in  the  present  tense 
{Hall  V.  Clarke,  1  Mod.  31).  The  Consolidated  Forms  of  1886, 
j)ogt,  should  be  followed  as  far  as  possible. 

A  conviction  bad  in  part  is  bad  in  toto  (R.  v.  PatcJiett,  5  East, 
344  ;  R.  V.  Catherall,  2  Str.  900  ;  1  T.  B.  249). 

In  drawing  up  a  conviction  it  should  be  borne  in  mind  that 
where  an  Act  of  Parliament  gives  summary  proceedings  for  the 
various  offences,  the  conviction,  though  formally  drawn,  will  not 
support  an  information,  if  it  leaves  it  uncertain  under  which 
section  of  the  Act  the  conviction  actually  took  place  {Charier  v. 
Grceme,  supra). 

As  to  joint  and  several  offences,  see  note  to  s.  5,  ante,  p.  30. 

Where  several  have  been  convicted  at  the  same  hearing  of  the 
same  charge  they  should  be  included  in  the  same  form  of  con- 
viction, whether  the  offence  be  in  its  nature  joint  or  several 
{Ex  parte  Broxm,  16  J.  P.  69  ;  R,  v.  Cridland,  27  L.  J.  M.  C.  28  ; 
R.  V.  Bacon,  21  J.  P.  404  ;  and  in  Clee  v.  Osborne,  21  L.  J. 
M.  C.  112). 

Where  separate  convictions  were  drawn  up  on  a  joint  infor- 
mation the  court  refused  to  order  the  justices  to  alter  the 
conviction  by  making  it  a  joint  one.  There  should  not  be  a 
separate  conviction  when  the  offence  is  really  a  joint  one  and  the 
penalty  severed  among  two  or  more  defendants,  but  a  separate 
adjudication  as  to  each.     See  also  ante,  p.  30. 

And  in  Wilkins  v.  Hemstoorth,  3  N.  &  P.  65  ;  7  A.  A  E.  807  ; 

2  Jur.  94,  301,  where  two  orders  were  made  by  mistake  at  the 
sitting  of  magistrates,  it  was  held  to  be  competent  to  them  to 
declare  at  the  time  which  of  the  two  is  the  right  one. 

The  conviction  need  only  be  signed  by  two  of  the  justices, 
though  more  may  have  been  present  and  taken  part  in  the  hearing 
of  the  case  {Ex  parte  Royntmt,  14  J.  P.  129). 

It  is  assumed  that  where  justices  in  a  conviction  under  a  statute 
permitting  hard  labour  to  be  inflicted  have  made  no  mention  of 
hard  labour,  they  do  not  intend  that  hard  labour  should  be  inflicted 
{Ex  parte  Thompson,  24  J.  P.  805  :  3  L.  T.  409  ;  30  L.  J.  M.  C. 

19  ;  9  Cox  C.  C.  70). 

Sufficiency  of  Conviction. — The  forms  of  conviction  given  in 
the  Schedule  to  this  Act  apply  to  all  cases  ;  and  convictions  drawn 
up  in  such  of  the  forms  as  are  applicable  to  the  case  are  sufficient. 
A  conviction  under  the  (Jame  Act,  1831  (1  &  2  WUl.  4,  c.  32),  and 
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the  repealed  statute  5  &  6  WiU.  4,  c.  20,  s.  21,  adjudged  a  pecuniary     Sect.  17. 

penalty  to  be  paid  and  applied  according  to  law,  following  the         

worda  of  Form  [I.  2]  (for  which  is  now  substituted  Form  [11],  N^*- 
Consolidated  Forms^  1886).  The  Game  Acts  provided  that  one 
moiety  of  the  penalty  should  be  paid  to  the  informer,  and  the 
other  moiety  to  go  to  the  overseers  of  the  poor,  and  to  be  paid  to 
one  of  the  overseers  or  to  some  other  parish  officer  appointed  by 
the  justices : — Held,  that  the  conviction  was  sufficient  (Reg.  v. 
Hjfde,  16  J.  P.  67  ;  21  L.  J.  M.  C.  94  ;  7  EL  &  Bl.  859  ; 
16  Jur.  387). 

An  order  should  be  drawn  up  with  the  same  precision  as  a 
conviction.  As  to  orders  under  the  S.  J.  (Married  Women)  Act, 
1895  (58  &  59  Vict.  c.  39),  see  Browii  v.  Brown,  62  J.  P.  711  ; 
79  L.  T.  102  ;  WUcox  v.  Wilcox,  66  J.  P.  167  ;  18  T.  L.  R.  237  ; 
and  BuUivant  v.  BullivofU,  18  T.  L.  B.  317.  In  the  two  last  cases 
the  court  considered  that  the  order  should  recite  the  conviction 
on  the  face  of  it.  In  Dodd  v.  Dodd,  75  L.  J.  P.  49  ;  70  J.  P. 
164 ;  22  T.  L.  B.  484,  Barnes,  J.,  said  it  was  desirable  that 
the  order  should  state  that  the  cause  of  complaint  was  found  to 
be  true. 

See  for  the  distinction  between  orders  and  convictions,  Paley  on 
Convictions  (8th  ed.),  pp.  1S2  et  seq. 

Minute  of  Order. — The  learned  editors  of  the  Justice  of  the 
Peace  (52  J.  P.  70)  are  of  opinion  that  although  the  S.  J.  Bules 
provide  a  form  of  judgment  for  plaintiff  the  service  of  the  minute 
of  the  order  is  sufficient. 

As  to  service  of  minute  of  order,  see  64  J.  P.  159,  where  the 
learned  editors  are  of  opinion  that  service  of  a  minute  of  order 
must  be  personal.         * 

See  on  this  section.  Rati  v.  Parkinson,  ante,  p.  79,  and  s.  14, 
ante,  p.  74. 

18.  Award  of  costs  to  complainant  or  defendant.^  In 
all  cases  of  summary  conviction  or  of  orders  made  by  a 
justice  or  justices  of  the  peace  it  shall  be  lawful  for 
the  justice  or  justices  making  the  same,  in  his  or  their 
discretion,  to  award  and  order  in  and  by  such  conviction 
or  order  that  the  defendant  shall  pay  to  the  prosecutor  or 
complainant  respectively  such  costs  as  to  such  justice  or 
justices  shall  seem  just  and  reasonable  in  that  behalf ; 
and  in  cases  where  such  justice  or  justices,  instead  of  con- 
victinja:  oi*  niaking  an  order  as  aforesaid,  shall  dismiss  the 
information  or  complaint,  it  shall  be  lawful  for  him  or 
them,  in  his  or  their  discretion,  in  and  by  his  or  their 
order  of  dismissal  to  award  and  order  that  the  prosecutor 
or  complainant  respectively  shall  pay  to  the  defendant 
such  costs  as  to  such  justice  or  justices  shall  seem  just  and 
reasonable  ;  and  the  sums  so  allowed  for  costs  shall  in  all 
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Sect.  18.  cases  be  specified  in  such  conviction  or  order  or  order  of 
dismissal  as  aforesaid,  and  the  same  shall  be  recoverable 
in  the  same  manner  and  under  the  same  warrants  as  any 
penalty  or  sum  of  money  adjudged  to  be  paid  in  and  by 
such  conviction  or  order  is  to  be  recoverable  ;  and  in  cases 
where  there  is  no  such  penalty  or  sum  to  be  thereby 
recovered,  then  such  costs  shall  be  recoverable  by  distress 
and  sale  of  the  goods  and  chattels  of  the  party,  and  in 
default  of  such  distress  by  imprisonment,  with  or  without 
hard  labour,  for  any  time  not  exceeding  one  calendar 
month,  unless  such  costs  shall  be  sooner  paid. 

In  the  cases  referred  to  in  the  last  part  of  this  section  a  minute 
of  the  order  must  be  served  before  distress. 

As  to  costs  ordered  to  be  paid  by  a  defendant  on  dismissal  of 
the  information,  see  s.  16,  S.  J.  Act,  1S79,  post. 

By  the  S.  J.  Act,  1879,  s.  49,  posty  the  expression  ^^  sum  adjudged 
to  be  paid  by  a  conviction  "  or  "  order  "  respectively  includes  co8t« 
adjudged  to  be  paid  by  the  conviction  or  order,  as  the  case  may  be, 
of  which  the  amount  is  to  be  ascertained  by  such  conviction  or 
order  ;  and  see  s.  7  of  that  Act  as  to  payment  by  instalments. 

Justices  under  s.  25  of  the  S.  J.  Act,  1879,  post,  have  power  to 
award  costs  to  complainant  or  defendant  in  cases  of  sureties 
to  keep  the  peace. 

The  effect  of  s.  18  of  this  Act  is  that  in  all  cases  of  sunmiary 
conviction  or  order  within  this  Act  costs  may  be  awarded  except  in 
cases  within  s.  8  of  the  S.  J.  Act,  1S79,  post,  when  the  fine  is  not 
more  than  five  shillings,  in  which  cases  the  informant  is  not  entitled 
to  any  costs  unless  expressly  given  to  him  by  the  court.  In  all  cases 
the  costs  must  be  specifically  awarded  by  the  court.  Costs  on  a 
vaccination  order  under  30  &  31  Vict.  c.  84,  can  be  recovered  by 
distress  and  imprisonment  {R,  v.  Burrows  and  Another^  61  J.  P. 
724  ;  77  L.  T.  338  ;  13  T.  L.  R.  569).  The  editors  of  the  Justice 
of  the  Peace  and  the  editor  of  Stone's  Justices*  Manual  (38th  ed., 
p.  619)  agree  that  this  section  does  not  give  power  to  justices  to 
award  costs  under  the  Small  Tenements  Recovery  Act,  1838 
(1  &  2  Vict.  c.  74).  The  question  is  discussed  at  length  at 
60  J.  P.  163, 

As  to  the  limitation  of  costs  in  case  of  a  child  or  young  person, 
see  8.  8  of  the  Youthful  Offenders  Act,  1901  (1  Edw.  7,  c.  20),  post. 

Costs  on  dismissal  are  recoverable  as  if  they  were  a  civU  debt 
under  s  47  of  the  S.  J.  Act,  1879,  post.  See  Reg,  v.  The  Lord 
Mayor  of  London  and  Another^  Ex  parte  Boaler,  57  J.  P.  633 ; 
9  T.  L.  R.  508,  and  note  to  s.  47  of  the  S.  J.  Act,  1879,  i>o«^ 

The  learned  editors  of  the  Justice  of  the  Peace  are  of  opinion 
that,  foUowing  the  decision  in  Pickavance  v.  Pickavance,  [1900] 
P.  60  ;  70  L.  J.  P.  14  (and  see  65  J.  P.  257),  where  a  summons  is 
withdrawn  by  leave  of  the  justices,  it  is  the  same  as  if  it  were 
dismissed,  and  that  s.  18  of  the  S.  J.  Act,  1848,  applies  as  to  costs 
(67  J.  P.  441). 
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Soe  s.  24,  postj  as  to  costs  leviable  by  distress,  or  in  default     Sect.  18. 
further  imprisonment,   where   the   conviction    orders    imprison-        ^J~ 
ment  only,  or  where  the  order  is  for  the  doing  some  act,  and        Notk. 
on  neglect  imprisonment.    As  to  costs  incurred  in  enforcing  aa 
order   by  the  complainant,  see  r.  29  of  the  S.  J.  Rules,  1886, 
post    See  also  s.   26,  post,  which   enacts  that  if  the   informa- 
tion be  dismissed  costs  may  be  recovered  by  distress  upon  the 
prosecutor. 

The  justices  should  themselves  ascertain  and  fix  the  amount  of 
costs,  and  not  delegate  that  act  to  anyone  else  or  the  conviction 
will  be  bad  (R.  v.  St.  Mary,  Nottingham,  13  East,  57  ;  Sellwood  v. 
Mount,  1  Q.  B.  726  ;  9  C.  iSb  P.  75). 

As  to  costs  of  witnesses,  see  note  to  s.  7,  ante,  p.  39. 

What  Costs  Allowed. — The  costs  under  this  section  may 
include  the  expenses  of  witnesses  for  the  complainant  as  well  as 
the  fee  to  his  attorney,  if  it  should  have  been  reasonably  necessary 
to  employ  one,  in  addition  to  the  fees  to  the  clerk  to  the  justices, 
and  the  constable  under  the  statutes  dealing  with  such  fees. 

When  a  summons  in  bastardy  is  dismissed  the  complainant 
cannot  be  ordered  to  pay  costs  {R,  v.  Machen,  14  Q.  B.  74  ; 
13  J.  P.  535  ;  18  L.  J.  M.  C.  213). 

19.  Warrant  of  distress  for  recoveru  of  penalty  or  sum 
of  money.']     Where  a  conviction   adjudges  a   pecuniary  • 

penalty  or  compensation  to  be  paid,  or  where  an  order 
requires  the  payment  of  a  sum  of  money,  and  by  the 
statute  authorising  such  conviction  or  order  such  penalty, 
compensation,  or  sum  of  money  is  to  be  levied  upon  the 

SKxls  and  chattels  of  the  defend^int  by  distress  and  sale 
ereof,  and  also  in  cases  where  by  the  statute  in  that 
behalf  no  mode  of  raising  or  levying  such  penalty,  com- 
pensation, or  sum  of  money,  or  of  enforcing  the  payment 
of  the  same,  is  stated  or  provided,  it  shall  be  lawful  for  the 
justice  or  justices  making  such  conviction  or  order,  or  for 
any  justice  of  the  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  to  issue  his  or 
their  warrant  of  distress  [24,  25]  for  the  purpose  of 
levying  the  same,  which  said  warrant  of  distress  snail  be 
in  writing  under  the  hand  and  seal  of  the  justice  making 
the  same  ;  and  if  after  delivery  of  such  warrant  of  distress 
to  the  constable  or  constables  to  whom  the  same  shall  have 
been  directed  to  be  executed  sufficient  distress  shall  not 
be  found  within  the  limits  of  the  jurisdiction  of  the  justice 
granting  such  warrant,  then,  upon  proof  alone  being  made 
on  oath  of  the  handwriting  of  the  justice  granting  such 
warrant  before  any  justice  of  any  other  county  or  place. 
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Sect.  19.  such  justice  of  such  other  county  or  pkce  shall  thereupon 
make  an  indorsement  [35]  on  such  warrant,  signed  with 
his  hand,  authorising  the  execution  of  such  warrant  within 
the  limits  of  his  jurisdiction  ;  hy  virtue  of  which  said 
warrant  and  indorsement  the  penalty  or  sum  aforesaid, 
and  costs,  or  so  much  thereof  as  may  not  have  been  before 
levied  or  paid,  shall  and  may  be  levied  by  the  person 
bringing  such  warrant,  or  by  the  person  or  persons  to 
whom  such  warrant  was  originally  directed,  or  by  any 
constable  or  other  peace  officer  of  such  last-mentioned 
county  or  place,  by  distress  and  sale  of  the  goods  and 
chattels  of  tne  defendant  in  such  other  county  or  place. 

As  to  backing  warrant,  see  11  &  12  Vict.  c.  43,  s.  3,  an/e, 
p.  21,  and  note  thereto.  See  also  s.  23  of  this  Act,  post^  and 
sub-8.  (3)  of  s.  21  of  the  S.  J.  Act,  1879,  post,  and  s.  5  of 
S.J.  Act,  1884,2>oat 

Imprisonment  in  De&nlt. — The  scale  of  imprisonment  in 
default  of  payment  of  a  fine  is  regulated  by  s.  5  of  the  S.  J.  Act, 
1879,/>f>«(. 

Period  of  Imprisonment,  how  to  be  Beckoned.— Where  a 
defendant  sentenced  to  imprisonment  and  to  pay  costs  has  not 
sufficient  goods  to  pay  such  costs,  and  in  such  default  is  to  be 
further  imprisoned,  the  term  of  snch  further  imprisonment  is  to  run 
from  the  determination  of  the  first  imprisonment.     See  s.  24.  po$t. 

Bad  Warrant  of  Commitment.— Where  a  warrant  of  conunit- 
ment  is  bad,  even  when  the  warrant  is  in  the  nature  of  a  conviction, 
€.^.,  under  the  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  and  a  good 
warrant  of  conunitment  is  subsequently  delivered  to  the  gaoler, 
but  before  a  rule  for  a  habeas  corpus  has  been  obtained,  such 
subsequent  warrant  is  a  good  answer  tp  the  rule  (£a;  parte  Cross^ 
21  J.  P.  407  ;  26  L.  J.  M.  C.  201  ;  R.  v.  Richards,  5  Q.  B.  926 ; 
D.  &  M.  777  ;  1  New  Sess.  Cas.  182  ;  13  L.  J.  M.  C.  147 ; 
8  Jut.  752  ;  4  F.  &  F.  860  ;  Ex  parte  Smith,  27  L.  J.  M.  C.  186  ; 
Hammond's  Case,  9  Q.  B.  92). 

Form  of  Warrant  of  Oommitment. — Where  a  power  is  given 
to  justices  to  commit  by  issuing  their  warrant  as  under  the  repealed 
statute  5  Geo.  4,  c.  18,  s.  2,  such  warrant  must  be  in  writing,  and 
an  imprisonment  without  a  vrarrant,  except  during  the  preparation 
thereof,  is  illegal ;  and  such  irregularity  is  not  cured  by  a  warrant 
of  commitment  drawn  up  on  a  subsequent  day  dated  as  of  the  day 
of  commitment  (Hutchinson  v.  Lowndes,  1  N.  <&  M.  674 ;  4  B.  <&  Ad. 
118). 

The  period  of  imprisonment  under  the  warrant  is  reckoned  from 
the  day  on  which  the  warrant  was  executed.  See  Braham  v.  Joyce, 
14  J.  P.  39  ;  19  L.  J.  Exch.  1. 
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A  general  warrant  of  commitment  is  illegal  {Money  v.  Leechy     Sect.  19. 

1  W.  Bl.  563).    And  a  warrant  reciting  a  conviction  should  on  the 

face  of  such  recited  conviction  show  the  jurisdiction  of  the  com-        Non. 
mitting  justice  over  the  offence  (R,  v.  King,  13  L.  J.  M.  C.  43  ; 
1  D.  &  L.  721). 

It  is  no  ground  of  objection  to  a  warrant  of  commitment  that 
in  some  particulars  it  differs  from  the  conviction,  so  long  as  it 
substantially  discloses  the  same  offence  (Bafmes  v.  White,  1  New 
Sess.  Cas.  604  ;  1  C.  B.  192  ;  14  L.  J.  C.  P.  66  ;  9  Jur.  181).  The 
jurisdiction  of  the  justice  must  be  shown,  and  the  fact  of  con- 
viction must  be  specifically  stated  (R,  v.  King,  13  L.  J.  M.  C.  43  ; 
1  D.  &  L.  721  ;  R.  v.  Rhodes,  4  T.  R.  220  ;  Braham  v.  Joyce, 
14  J.  P.  39  ;  19  L.  J.  Exch.  1).  The  commitment  need  not  be 
dated,  but  see  r.  26  of  the  S.  J.  Rules,  1886,  ^o«<,  as  to  commit- 
ments under  s.  36  of  Act  of  1879.  In  cases  where  hard  labour 
may  be  awarded,  the  commitment  need  not  expressly  negative  the 
hard  labour  {Ex  parte  Thompson,  24  J.  P.  805  ;  3  L.  T.  318  ; 
30  L.  J.  M.  C.  19  ;  9  Ck)x  C.  C.  70). 

The  provisions  of  11  &  12  Vict.  c.  43,  as  to  objections  to  defects 
in  informations,  summonses,  and  warrants,  are  not  applicable  to 
warrants  of  commitment  or  warrants  of  distress.  Before  the  S.  J. 
Act,  1884,  certain  statutes,  e.g,,  the  Larceny  Act,  1861  (24  & 
25  Vict.  c.  96),  s.  Ill,  contained  provisions  as  to  defects  in 
warrants  of  commitment  not  invalidating  them,  provided  there  be 
a  good  and  valid  conviction  to  support  the  warrant ;  but  by  that 
Act  all  these  provisions  are  repealed,  and  in  future  all  cases  will 
fall  within  the  provisions  of  the  S.  J.  Act,  1879,  s.  39  (3),  which 
is  in  similar  terms  to  the  repealed  statutes  referred  to. 

A  commitment  bad  fh  part  will  be  held  bad  in  toto  {Ex  parte 
Addis,  2  D.  <&  R.  167).  Generally  on  commitments,  see  Paley, 
8th  ed.,  pp.  362  et  seq.  See  further  on  commitments,  note  to  s.  23, 
post. 

Disobedience  of  Orders.— The  neglect  or  refusal  to  obey  an 
order  of  justices,  etc.,  concerning  a  matter  over  which  they  have 
jurisdiction,  after  the  order  has  been  personally  served  on  the 
party  required  by  the  order  to  do  the  act,  is  an  offence  indictable 
at  common  law  as  a  misdemeanor,  notwithstanding  a  specific 
penalty  is  provided  by  the  statute  for  the  neglect  of  that  duty 
which  the  order  is  intended  to  enforce  {R.  v.  Rohimon,  2  Burr. 
799  ;  R.  V.  Harris,  4  T.  R.  206  ;  and  Bums*  Justice. 

Levy  by  Distress. — As  to  the  procedure  on  the  execution  of 
warrants  of  distress,  see  ss.  21,  43  of  the  S.  J.  Act,  1879,  post. 

As  to  the  return  of  the  constable  to  the  warrant  of  distress,  see 
a.  21  of  11  &  12  Vict.  c.  \^,pqst. 

By  B.  43  of  the  S.  J.  Act,  1879,  ^oa^,  it  is  enacted  that  a  warrant 
of  distress  issued  by  a  court  of  summary  jurisdiction  shall  be 
executed  by  or  under  the  direction  of  a  constable.  By  s.  21  of 
that  Act,  the  issue  of  a  warrant  of  distress  for  any  sum  adjudged 
to  be  paid  by  a  conviction  or  order  may  be  postponed  according 
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Sect.  19.      to  the  discretion  of  the  court  of  summary  jurisdiction  to  whom 

' application  is  made. 

Note.  gy  g^  74  ^f  the  Elementary  Education  Act,  1870  (33  &  34  Tict. 

c.  75),  **No  penalty  imposed  for  the  breach  of  any  byelaw  shall 
exceed  such  amount  as  with  the  costs  will  amount  to  five  shillings 
(for  which  sum  twenty  shillings  is  substituted  by  63  &  64  Tict. 
c.  53,  8.  6  (2)  )  for  each  offence  "  ;  it  was  held,  in  Cook  v.  Placket, 
47  J.  P.  265  ;  46  L.  T.  383,  that  this  does  not  include  the  costs  of 
a  distress  to  enforce  payment  under  this  section. 

Further  as  to  defects  in  warrants  of  distress,  see  s.  39  of  S.  J. 
Act,  IS79,  post.  See  also  47  &  48  Vict  c.  43,  s.  b,post,  as  to  this 
section. 

Discretion  as  to  Issue  of  Distress  Warrant — Shonld  Warrant 
of  Distress  Issue  "Ez  iMurte." — A  question  was  raised  in  R.  v. 
Paget,  8  Q.  B.  D.  151  ;  46  J.  P.  151  ;  51  L.  J.  M.  C.  9 ;  30  W.R. 
337  ;  45  L.  T.  794,  whether  this  section  confers  upon  the  justices 
any  discretion  as  to  the  issue  of  a  distress  warrant  or  postponing  it 
upon  terms.  But  no  counsel  appearing  to  show  cause  against  the 
issuing  of  the  mandamus^  the  court  declined  to  express  any  opinion 
upon  the  question.  And  In  re  Clew,  8  Q.  B.  D.  51 1 ;  46  J.  P.  534 ; 
51  L.  J.  M.  C.  140  ;  30  W.  R.  705  ;  46  L.  T.  482,  Bowen,  L.J., 
said  :  ^*  As  to  whether  a  defendant  ought  to  be  heard  before  com- 
mittal under  s.  21  (3)  of  the  Act  of  1879,  I  express  no  opinion,  as 
I  think  it  is  desirable  to  reserve  for  further  consideration  whether 
a  man  can  be  sent  to  prison  legally  until  after  he  has  been  heard 
on  the  question  whether  he  has  sufficient  goods  to  satisfy  a 
distress." 

In  Reg.  v.  German,  56  J.  P.  358  ;  8  T.  L.  R.  26  ;  61  L.  J.  M.  C. 
43  ;  66  L.  T.  264,  it  was  held  that  justices  were  entitled  to  refuse 
to  issue  distress  warrants  to  enforce  penalties,  in  the  absence  of 
evidence  of  there  being  goods  upon  which  to  distrain. 

20.  Where  warrant  of  distress  issued  defendant  may  he 
set  at  large  or  detained  in  default  of  security J\  In  all  cases 
where  a  justice  of  the  peace  shall  issue  any  such  warrant  of 
distress  it  shall  be  lawful  for  him  to  suffer  the  defendant 
to  go  at  large,  or  verbally,  or  by  a  written  warrant  in  that 
behalf,  to  order  the  defendant  to  be  kept  and  detained  in 
safe  custody  until  return  shall  be  made  to  such  warrant 
of  distress,  unless  such  defendant  shall  give  sufficient 
security,  by  recognizance  or  otherwise,  to  the  satisfaction 
of  such  justice,  for  his  appearance  before  him  at  the  time 
and  place  appointed  for  the  return  of  such  warrant  of 
distress,  or  before  such  other  justice  or  justices  for  the 
same  county,  riding,  division,  liberty,  city,  borough,  or 
place  as  may  then  be  there. 

See  also  ss.  21 — 23,  post,  and  s.  39  of  S.  J.  Act,  1879,  jw«<. 
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Upon  the  issue  of  a  warrant  of  distress,  the  justices  may  either     Sect.  20L 

snffer  the  defendant  to  go  at  krge,  or  order  him  (in  the  manner 

provided  in  this  section)  to  be  detained  until  return  be  made  to  the       Note. 
warrant,  unless  he  gives  sufficient  security  for  his  appearance  at  the 
time  and  place  of  its  return. 

"Mandamus."— In  ExparU  Thomas,  11  J. P.  296  ;  16  L.  J. M.  C. 
57  ;  11  Jar.  107,  it  was  held  that  as  a  general  rule  a  mandamus  will 
not  be  granted  for  the  purpose  of  compelling  justices  to  enforce  a 
conviction  either  by  commitment  or  distress.  But  in  the  case  of  a 
distress  warrant  to  levy  a  rate,  a  mandamius  will  issue.  See  also 
/h  re  Williams,  2  New  Sess.  Cas.  570. 

Further,  with  regard  to  warrants  of  commitment,  see  s.  39  of 
S.  J.  Act,  1879,  post. 

See  s.  9  of  S.  J.  Act,  1879,  post,  as  to  enforcing  of  recognizances 
by  a  court  of  summary  jurisdiction  in  the  same  manner  as  a  fine 
payable  on  conviction. 

21.  In  default  of  distress  defendant  may  be  committed.'] 
If  at  the  time  and  place  appointed  for  the  return  of  any 
snch  warrant  of  dis^ess  the  constable  who  shall  have  had 
the  execution  of  the  same  shall  return  [27]  that  he  could 
find  no  goods  or  chattels,  or  no  sufficient  goods  or  chattels, 
whereon  he  could  levy  the  sum  or  sums  therein  mentioned, 
together  with  the  costs  of  or  occasioned  by  the  levying  of 
the  same,  it  shall  be  lawful  for  the  justice  of  the  peace 
before  whom  the  same  shall  be  returned  to  issue  his 
warrant  of  commitment  [31]  under  his  hand  and  seal, 
directed  to  the  same  or  any  other  constable,  reciting  the 
conviction  or  order  shortly,  the  issuing  of  the  warrant  of 
distress,  and  the  return  thereto,  and  requiring  such  con- 
stable to  convey  such  defendant  to  the  house  of  correction, 
or  if  there  be  no  house  of  correction  then  to  the  common 
gaol  of  the  countv,  riding,  division,  liberty,  city,  borough, 
or  place  for  whicn  such  lustice  shall  then  be  acting,  and 
there  to  deliver  him  to  the  keeper  thereof,  and  requiring 
such  keeper  to  receive  the  defendant  into  such  house  of 
correction  or  gaol,  and  there  to  imprison  him,  or  to 
imprison  him  and  keep  him  to  hard  labour,  in  such 
manner  and  for  such  time  as  shall  have  been  directed  and 
appointed  by  the  statute  on  which  the  conviction  or  order 
mentioned  in  such  warrant  of  distress  was  founded,  unless 
the  sum  or  sums  adjudged  to  be  paid,  and  all  costs  and 
charges  of  the  distress,  and  also  the  costs  and  charges  of 
the  commitment  and  conveying  of  the  defendant  to  prison, 
if  such  justice  shall  think  fit  so  to  order,  (the  amount 
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Bict.  21.     thereof  being  ascertained  and  stated  in  such  commitment,) 
shall  be  sooner  paid. 

Commitment. — The  warrant  of  commitment  need  not  be  signed 
by  the  convicting  justices,  or  one  of  them.  If  it  is  signed  by  one 
justice  having  the  same  jurisdiction,  it  is  sufficient. 

See  s.  29,  post,  and  notes  to  s.  19,  ante,  p.  98,  as  to  form  of 
commitment. 

The  costs  and  charges  of  the  commitment,  and  of  conveying  the 
defendant  to  prison,  if  ordered  in  the  justice's  discretion,  must  be 
inserted  in  the  conmiitment. 

The  term  of  imprisonment  to  be  imposed  must  now  be  regulated 
by  the  scale  in  s.  5  of  the  S.  J.  Act,  lS7d,  post. 

The  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  4.  enacts  that, 
with  the  exceptions  hereinafter  mentioned,  no  person  shall  after  the 
commencement  of  this  Act  be  arrested  or  imprisoned  for  nuUdng 
default  in  payment  of  a  sum  of  money — there  shall  be  excepted 
from  the  operation  of  the  above  enactment : 

1.  Default  in  payment  of  a  penalty,  a  sum  in  the  nature  of  a 
penalty  other  than  a  penalty  in  respect  of  any  contract ; 

2.  Default  in  payment  of  any  sum  recoverable  summarily  before 
a  justice  or  justices  of  the  peace. 

It  was  decided  in  B,  v.  PraU,  5  L.  R.  Q.  B.  176  ;  39  L.  J.  M.  C. 
73  ;  18  W.  B.  626  ;  21  L.  T.  760  ;  S.  CExparU  Cole,  21  L.  T.  750, 
that  costs  awarded  by  quarter  sessions  against  one  of  the  parties  to 
the  appeal,  and  which  by  the  Quarter  Sessions  Act,  1849  (12  & 
13  Vict.  c.  45),  s.  6,  and  11  &  12  Vict.  c.  43,  s.  27,  may  be  enforced 
before  a  justice  by  warrant  of  distress,  and  in  default  of  distress  by 
warrant  of  commitment,  are  within  the  above  exception  mentioned 
in  the  Debtors  Act,  1869,  and  the  defaulter  is,  therefore,  not  pro- 
tected from  imprisonment.  But  the  more  recent  case  of  R.  v. 
Lord  Mayor  of  London  and  Another.  Ex  parte  Boaler,  57  J.  P.  633  ; 
9  T.  L.  B.  508,  seems  to  imply  that  the  civil  debt  procedure  of 
s.  35  of  the  S.  J.  Act,  1879,  post,  should  be  followed  in  recovering 
such  costs.  See  note  to  s.  47  of  S.  J.  Act,  1879,  2>08t.  Sums 
payable  under  38  &  39  Vict.  c.  90,  s.  9  (The  Employers  and  Work- 
men Act),  are  within  s.  5  of  the  Debtors  Act,  1869. 

As  to  the  liability  of  a  governor  of  a  prison  for  detaining  a 
prisoner  on  a  warrant  of  commitment  founded  on  a  conviction 
held  to  be  bad,  see  note  to  s.  27  of  this  Act,  post. 

As  to  this  section,  see  42  &  43  Vict.  c.  49,  s.  21  (3),  post,  and 
47  &  48  Vict.  c.  43,  s.  5,  post,  and  the  S.  J.  Bules,  ISSQ,  post. 
And  see,  as  to  money  and  other  property  found  on  prisoners,  s.  44 
of  the  S.  J.  Act,  1879,  post. 

See  Leverick  v.  Mercer,  17  J.  P.  196  ;  22  L.  J.  M.  C.  S\,post, 
note  to  s.  26  of  this  Act.  And  also,  to  what  constable  the 
warrant  should  be  addressed,  R,  v.  Saunders,  L.  B.  1  C.  C.  B.  75 ; 
36  L.  J.  M.  C.  87,  ante,  p.  23. 

22*  Where  the  statute  provides  no  remedy  in  default  of 
distress  defendant  may  he  committed^]    And   whereas  by 
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some    Acts    of    Parliament   justices  of   the    peace  are     Sect.  22. 
aathorised  to  issue  warrants  of  distress  to  levy  penalties 
oc  other  sums  recovered  before  them  by  distress  and  sale 
of  the  offender's  goods,  but  no  further  remedv  is  thereby 

1)rovided  in  case  no  sufficient  distress  be  found  whereon  to 
eyy  such  penalties  :  Be  it  therefore  enacted,  that  in  all  such 
cases,  and  in  all  cases  of  convictions  or  orders  where  the 
statute  on  which  the  same  are  respectively  founded  pro- 
vides no  remedy  in  case  it  shall  be  returned  to  a  warrant 
of  distress  thereon  that  no  sufficient  goods  of  the  party 
against  whom  such  warrant  shall  have  been  issued  can  be 
found,  it  shall  nevertheless  be  lawful  for  the  Justice  to 
whom  such  return  is  made,  or  to  any  other  justice  of  the 
peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  if  he  or  they  shall  think  fit,  by  his 
warrant  as  aforesaid  to  commit  the  defendant  to  the 
house  of  correction  or  common  gaol  as  aforesaid  for  any 
term  not  exceeding  three  calendar  months,  unless  the 
sum  or  sums  adjudged  to  be  paid,  and  all  costs  and 
charges  of  the  distress,  and  of  the  commitment  and  con* 
veying  of  the  defendant  to  prison,  (the  amount  thereof 
being  ascertained  and  stated  in  such  commitment,)  shall 
be  sooner  paid. 

Commitment  on  De&nlt  of  Distress. —With  regard  to  this 
section,  see  the  Stipendiary  Magistrates  Act,  1858  (21  &  22  Vict, 
c.  73),  s.  5,  which  is  as  follows :  ^*  Section  twenty-two  of  the 
Summary  Jurisdiction  Act,  1848,  shall  extend  and  be  deemed  to  have 
extended  to  all  cases  in  which  it  is  returned  to  a  warrant  of  distress 
issued  under  the  authority  of  such  Act  for  levying  any  penalty, 
compensation,  or  sum  of  money  adjudged  or  ordered  to  be  paid 
by  any  conviction  or  order,  that  no  sufficient  goods  of  the  party 
against  whom  such  warrant  was  issued  can  be  found,  where  the 
statute  on  which  the  conviction  or  order  is  founded  provides  no 
mode  of  raising  or  levying  such  penalty,  compensation,  or  sum  of 
money,  or  of  enforcing  payment  of  the  same,  as  well  as  to  cases 
where  the  statute  on  which  the  conviction  or  order  is  founded 
authorises  the  issuing  thereon  of  a  warrant  of  distress/*  The  term 
of  imprisonment  must  now  be  regulated  by  the  scale  in  s.  6  of 
the  S.  J.  Act,  1S70,  post  As  to  signing  the  warrant  of  commit- 
ment, see  s.  29,  ^s^  and  note  to  s.  21,  ante. 

In  MigoUi  v.  Colville,  4  C.  P.  D.  233  ;  43  J.  P.  620  ;  15  Cox  C.  C. 
305  ;  40  L.  T.  522  ;  58  L.  J.  C.  P.  695  ;  27  W.  B.  744,  it  was 
held  that  a  sentence  of  one  calendar  month's  imprisonment  expires 
on  the  day  preceding  that  day  which  corresponds  numerically  in 
the  next  succeeding  month  with  the  day  on  which  the  sentence 
was  passed.  If  there  is  no  such  corresponding  day  in  the  next 
month  then  the  sentence  expires  on  the  last  day  of  that  month, 
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Sect.  22.      and  so  where  a  prisoner  was  on  October  Slst  sentenced  to  one 
—         month's   imprisonment  it  was  held  that  the  month  expired  on 
Note.        November  30th. 

The  imprisonment  of  a  person  does  not  necessarily  begin  from 
the  day  of  the  arrest  or  conviction,  but  from  the  day  on  which  he 
is  lodged  in  gaol  {Henderson  v.  Prenton,  21  Q.  B.  360  ;  62  J.  P.  759, 
820).  See  also  an  article  in  52  J.  P.  419.  By  the  Prison  Act, 
1898  (61  &  62  Vict.  c.  41),  s.  12,  post,  in  any  sentence  of  imprison- 
ment ^* month'*  shall,  unless  the  contrary  is  expressed,  mean 
*^  calendar  month." 

As  to  expenses  of  commitment  and  conveyance  to  prison,  see 
Leverick  v.  Mercer^  post,  s.  26  of  this  Act,  post. 

23.  Provision  where  the  statute  does  not  direct  levy  by 
distress,  but  directs  commitment  in  case  of  non-payment!] 
In  all  cases  where  the  statute  by  virtue  of  which  a  con- 
viction for  a  penalty  or  compensation  or  an  order  for  the 
payment  of  money  is  made  makes  no  provision  for  such 
penalty  or  compensation  or  sum  being  levied  by  distress,  bnt 
directs  that  if  the  same  be  not  paid  forthwith,  or  within 
a  certain  time  therein  mentioned,  or  to  be  mentioned  in 
such  conviction  or  order,  the  defendant  shall  be  imprisoned, 
or  imprisoned  and  kept  to  hard  labour,  for  a  certain  time, 
unless  such  penalty,  compensation,  or  sum  shall  be  sooner 
paid,  in  every  such  case  such  penalty,  compensation,  or 
sum  shall  not  be  levied  by  distress  ;  but  if  the  defendant 
do  not  pay  the  same,  together  with  costs,  if  awarded, 
forthwith,  or  at  the  time  specified  in  such  conviction  or 
/  order  for  the  payment  of  the  same,  it  shall  be  lawful  for 
the  justice  or  justices  making  such  conviction  or  order,  or 
for  any  other  justice  of  the  peace  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  to  issue 
his  or  their  warrant  of  commitment  [32  and  34]  under 
his  or  their  hand  and  seal,  or  hands  and  seals,  requiring 
the  constable  or  constables  to  whom  the  same  shall  be 
directed  to  take  and  convey  such  defendant  to  the  house 
of  correction  or  common  gaol  for  the  county,  riding, 
division,  liberty,  city,  borougn,  or  place  aforesaid,  as  the 
case  may  be,  and  there  to  deliver  him  to  the  keeper 
thereof,  and  requiring  such  keeper  to  receive  such  defen- 
dant into  such  house  of  correction  or  gaol,  and  there  to 
imprison  him,  or  to  imprison  him  and  keep  him  to  hard 
labour,  as  the  case  may  be,  for  such  time  as  the  statute 
on  which  such  conviction  or  order  is  founded  as  aforesaid 
shall  direct,  unless  the  sum  or  sums  adjudged  to  be 
paid,  and  also  the  costs  and  charges  of  taking  and  con- 
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veying  the  defendant  to  prison,  if  such  justice  or  justices     Sect.  23. 
shall  tnink  fit  so  to  order,  shall  be  sooner  paid. 

Gommitment  in  First  Instance. — This  section  applies  to  cases 
in  which  the  conviction  or  order  is  based  on  a  statute  which  pro- 
Tides  the  alternative  of  imprisonment  (without  prior  distress)  on 
non-payment  of  the  penalty  imposed.  The  term  of  imprisonment 
to  be  imposed  must  now  be  regulated  in  accordance  with  the  scale 
in  8.  5  of  the  S.  J.  Act,  1879,  post.  The  warrant  of  conunitment 
mast  be  sealed. 

As  to  who  may  sign  it,  see  s.  29,  post,  and  note  to  s.  21, 
anUj  p.  102. 

Backing  Warrant. — By  s.  3,  anUj  p.  21,  the  provisions  of  11  & 
12  Vict.  c.  42,  as  to  backing  warrants,  are  made  to  extend  to 
warrants  of  conmiitment. 

A  conviction  under  the  Game  Act,  1831  (1  &  2  WUl.  4,  c.  32), 
8.  30,  included  four  persons  and  adjudged  each  of  them  to  forfeit 
and  pay  the  sum  of  £2,  and  if  the  said  sums  be  not  paid  that  each 
of  them  so  making  default  should  be  imprisoned  for  one  month, 
unless  the  said  several  sums,  and  costs  and  charges  of  conveying 
each  of  them  so  making  default  to  gaol  should  be  sooner  paid  : — 
Held^  that  the  conviction  made  each  defendant  liable  to  be 
imprisoned  until  he  had  paid  the  penalty,  and  the  expense  of 
conveying  not  himself  only,  but  all  the  other  defendants  to  gaol, 
and  was  therefore  bad,  and  the  power  of  amendment  under  the 
Quarter  Sessions  Act,  1849  (12  &  13  Vict.  c.  45),  s.  7,  was 
not  to  be  exercised  (Reg,  v.  Cridland,  3  Jur.  1213 ;  7  E.  i&  B.  853  ; 
27  L.  J.  M.  C.  28)  ;  and  a  conviction  of  A.  and  B.  for  an  assault, 
adjudging  that  they,  A.  and  B.,  for  their  said  offence,  do  forfeit  the 
sum  of,  etc.,  and  in  default  of  payment  be  imprisoned  for  a  certain 
toe  is  bad,  inasmuch  as  the  penalty  ought  to  be  imposed  on  the 
parties  severally,  and  not  jointly  {Morgan  v.  Broicn^  6  N.  &  M. 
57 ;  4  Ad.  &  E.  515).  And  further  as  to  joint  and  several 
offences,  see  note  to  s.  5,  ante,  p.  30. 

The  warrant  of  commitment  must  be  under  seal,  and  it  may  be 
iasned  by  any  justice  having  jurisdiction  (see  s.  2^^  post)  ^  and  it 
may  be  backed  if  the  defendant  be  not  found  within  the  jurisdic- 
tion.f::€ee  s.  3,  anU,  p.  21. 

In  JSrparte  Allism,  18  J.  P.  746  ;  24  L.  J.  M.  C.  73  ;  10  Exch. 
561,the  Criminal  Procedure  Act,  1853  (16  &  17  Vict.  c.  30),  s.  6, 
r^peakdy  gives  jurisdiction  to  the  justices  of  the  peace  sitting  at  a 
place  where  petty  sessions  are  usually  held  to  convict  persons 
^uxmsed  of  certain  assaults  : — BeJd,  that  a  warrant  of  conmiitment 
in  the  general  form  under  11  &  12  Vict.  c.  43,  is  sufficient  without 
uy  allegation  that  the  convicting  justices  were  sitting  at  a  place 
where  petty  sessions  were  usually  held. 

In  Egginton  v.  Mayor  of  Lichfield,  19  J..  P.  819  ;  24  L.  J.  Q.  B. 
360 ;  \  Jnr.  908  ;.  5  E.  &  B.  100,  it  was  held  that  a  warrant 
not  showing  the  jurisdiction  of  the  justices  under  the  statute, 
and  not  following  the  form  in  Part  I.  in  11  &  12  Vict.  c.  43,  was 
bad. 
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^^^  21  24t  Provision  where  the  conviction  orders  imprisonment 
and  not  payment  of  a  penalty^  or  where  order  is  not  for 
payment  of  money  ^  but  that  some  act  shall  be  done^  and  for 
imprisonment  in  case  of  default — Levy  of  distress  for  costs,] 
"VVnere  a  conviction  does  not  order  the  payment  of  any 
penalty,  but  that  the  defendant  be  imprisoned,  or  im- 
prisoned and  kept  to  hard  labour,  for  his  offence,  or  where 
an  order  is  not  for  the  payment  of  money,  but  for  the 
doing  of  some  other  act  and  directs  that  in  case  of 
the  defendant's  neglect  or  refusal  to  do  such  act  he  shall 
be  imprisoned,  or  imprisoned  and  kept  to  hard  labour, 
and  the  defendant  neglects  or  refuses  to  do  such  act,  in 
every  such  case  it  shall  be  lawful  for  such  justice  or 
justices  making  such  conviction  or  order,  or  for  some 
other  justice  of  the  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  to  issue  his  or 
their  warrant  of  commitment  [31  and  32]  under  his  or 
their  hand  and  seal  or  hands  and  seals,  and  requiring  the 
constable  or  constables  to  whom  the  same  shall  be  directed 
to  take  and  convey  such  defendant  to  the  house  of  correc- 
tion or  common  gaol  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  as  the  case  may  be,  and 
there  to  deliver  him  to  the  keeper  thereof,  and  requiring 
such  keeper  to  receive  such  defendant  into  such  house  ojf 
correction  or  gaol,  and  there  to  imprison  him,  or  to 
imprison  him  and  keep  him  to  hard  labour,  as  the  case 
may  be,  for  such  time  as  the  statute  on  which  such  con- 
viction or  order  is  founded  as  aforesaid  shall  direct ;  and 
in  all  such  cases,  where  by  such  conviction  or  order  any 
sum  for  costs  shall  be  adjudged  to  be  paid  by  the  defendant 
to  the  prosecutor  or  complainant,  such  sum  may,  if  the 
justice  or  justices  shall  think  fit,  be  levied  by  warrant  of 
distress  [24  and  25]  in  manner  aforesaid,  and  in  default 
of  distress  the  defendant  may,  if  such  justice  or  justices 
shall  think  fit,  be  committed  [31]  to  the  same  house  of 
correction  or  common  gaol  in  manner  aforesaid,  there  to 
be  imprisoned  for  any  time  not  exceeding  one  calendar 
month,  to  commence  at  the  termination  of  the  imprison- 
ment he  shall  then  be  undergoing,  unless  such  sum  for 
costs,  and  all  costs  and  charges  of  the  said  distress,  and 
also  the  costs  and  charges  of  the  commitment  and  con- 
veying of  the  defendant  to  prison,  if  such  justice  or  justices 
shall  think  fit  so  to  order,  shall  be  sooner  paid. 

Jurisdiction  of  Justices. — Aa  to  whom  may  sign  the  warrant 
of  commitment,  see  s.  29,  po8L 
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The  tenn  of  imprisonment  must  now  be  regulated  in  accordance     Sect.  24. 
with  the  scale  in  s.  5  of  the  S.  J.  Act,  1879,  post,  - — 

The  warrant  may  be  backed.     See  s.  3,  anU,  p.  21.  Note. 

As  to  costs  adjudged  to  be  paid  by  the  conviction  or  order,  see 
8.  18,  ante,  p.  95,  and  Forms  [24,  25,  and  31]  of  Consolidated 
Forms,  1886,  j>o«/. 

See  on  this  section,  Ex  parte  Allison  in  note  to  s.  23,  ante. 

In  R.  v.  Hants  JJ.,  1  B.  &  Ad.  654,  a  mandamus  was  granted 
by  the  Queen's  Bench  to  compel  the  levying  by  distress  of  costs 
on  appeal,  the  statute  under  which  the  conviction  took  place 
providing  that  such  costs  should  be  enforced  by  distress  warrant  if 
necessary.  See  s.  5  of  11  &  12  Vict.  c.  44  (The  Justices'  Protec- 
tion Act,  1848),  post, 

26,  Provision  where  defendant  already  in  prison  for 
another  offence."]  Where  a  justice  or  justices  of  the  peace 
shall  upon  any  such  information  or  complaint  as  aforesaid 
adjudge  the  aefendant  to  be  imprisoned,  and  such  defen- 
dant shall  then  be  in  prison  undergoing  imprisonment 
upon  a  conviction  for  any  other  oflFence,  the  warrant  of 
commitment  for  such  subsequent  oflPence  shall  in  every 
such  case  be  forthwith  delivered  to  the  gaoler  to  whom  the 
same  shall  be  directed ;  and  it  shall  oe  lawful  for  the 
justice  or  justices  issuing  the  same,  if  he  or  they  shall 
think  fit,  to  award  and  order  therein  and  thereby  that  the 
imprisonment  for  such  subsequent  oflFence  shall  commence 
at  the  expiration  of  the  imprisonment  to  which  such 
defendant  shall  have  been  previously  adjudged  or 
sentenced. 

Term  of  Imprisoninent. — With  regard  to  summary  convic- 
tions, this  section  leaves  it  to  the  discretion  of  the  convicting 
justices  to  order  the  imprisonment  for  the  subsequent  offence  to 
follow  the  term  to  which  the  defendant  shall  have  previously  been 
sentenced. 

In  any  case  the  subsequent  warrant  of  commitment  must  be 
forthwith  delivered  to  the  gaoler  to  whom  it  shall  be  directed. 

Where  a  person  is  summarily  convicted  at  one  time  of  several 
distinct  offences,  the  justices  have  power,  under  11  &  12  Vict.  c.  43, 
s.  25,  to  award  that  the  imprisonment  under  one  or  more  of  the 
convictions  shall  commence  at  the  expiration  of  the  sentence  pre- 
▼iouly  pronounced  {R,  v.  Cutbush,  L.  R.  2  Q.  B.  379 ;  36  L.  J. 
H.  C.  70  ;  16  L.  T.  282  ;  15  W.  R.  742  ;  10  Cox  C.  C.  489  ; 
8  B.  dfc  8.  319  ;  36  L.  J.  Q.  B.  223).  And  see  also  Castro  v. 
fi.,  6  App.  Cas.  229  ;  45  J.  P.  452  ;  50  L.  J.  Q.  B.  497  ;  29  W.  R. 
669 ;  44  L.  T.  350  ;  14  Cox  C.  C.  546,  and  R,  v.  Williams,  1  Leach 
C.  C.  597. 

The  Home  Secretary  in  two  circular  letters  to  clerks  to  justices, 
dated  February  21st,  1898,  and  February  27th,  1906,  respectively. 
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Sect.  25.     points  ont  that  where  two  or  more  sentences  are  imposed  at  Uie 

same  time,  a  sentence  with  hard  htboor  should  precede  rather  than 

Note.  follow  a  sentence  without  hard  labour  :  and  a  sentence  of  imprison- 
ment without  option  of  a  fine  should  precede  and  not  follow  a 
sentence  of  imprisonment  in  default  of  a  fine,  or  in  default  of 
sureties.  In  the  latter  letter  the  Home  Secretary  further  says : 
*'  By  s.  25  of  the  S.  J.  Act,  1848,  justices  are  empowered  to  make 
a  sentence  of  imprisonment  passed  bj  them  consecutive  on  another 
term  to  which  a  defendant  has  previously  been  sentenced :  but 
there  appears  to  be  no  power  to  order  a  term  of  imprisonment  to 
commence  at  the  expiration  of  another  term  to  which  a  prisoner 
has  been  sentenced  in  pursuance  of  a  later  conviction  :  and,  where 
this  is  done,  the  direction  cannot  be  carried  out  and  the  two  terms 
of  imprisonment  have  to  be  served  concurrently." 

26.  W/iere  costs  recoverable  from  prosectitor.']  Where 
any  information  or  complaint  shall  be  dismissed  with  costs 
as  aforesaid,  the  sum  which  shall  be  awarded  for  costs  in 
the  order  for  dismissal  may  be  levied  by  distress  [25]  on 
the  goods  and  chattels  of  tne  prosecutor  or  complainant  in 
manner  aforesaid  ;  and  in  default  of  distress  or  pat/ment 
such  prosecutor  or  complainant  may  be  committed  [31]  to 
the  house  of  correction  or  common  gaol  in  manner  aforesaid^ 
for  any  time  not  exceeding  one  calendar  months  unless  such 
sum^  and  all  costs  and  charges  of  the  distress^  and  of  the 
commitment  and  conveying  of  such  prosecutor  or  corw 
plainant  to  prison ^  {the  amount  thereof  being  ascertained  and 
stated  in  such  commitment^)  shall  be  sooner  paid.  [Words 
in  italics  are  impliedly  repealed  by  42  &  43  Vict.  c.  49, 
s.  55.] 

Costs. — These  costs  should  be  recovered  as  civil  debts,  see  note 
to  s.  47  of  the  S.  J.  Act,  1879,  post. 

As  to  the  power  to  award  costs  to  the  defendant  on  dismissal  of 
the  information  or  complaint,  see  s.  18,  ante,  p.  95. 

As  to  warrants  of  distress,  see  ss.  19,  20,  ante,  pp.  97,  100,  and 
for  procedure  in  their  execution,  see  s.  21  of  the  S.  J.  Act,  1879, 
post. 

The  treasurer  of  a  county  partly  included  within  the  metro- 
politan police  district  is,  under  11  &  12  Yict.  c.  42,  s.  26,  liable  to 
pay  out  of  the  county  rate  expenses  (which  the  prisoner  has  no 
means  of  paying)  incurred  by  a  metropolitan  police  constable  in 
conveying  prisoners  to  the  county  gaol  under  warrants  of  commit- 
ment made  by  justices  of  the  county  within  the  district,  directed  to 
the  parish  constable,  and  delivered  to  the  metropolitan  constable, 
under  the  Metropolitan  Police  Act,  1839  (2  <&  3  Vict.c.  47),  s,  12 ; 
the  orders  for  payment  by  the  county  treasurer  being  made  by  the 
county  justices  within  the  district,  whether  such  committals  are  for 
trial   upon  charges  of    felony  or  misdemeanor   or  on  remand, 
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followed  by  a  committal  or  discharge,  or  upon  summary  conviction,     Soct.  26. 

in  a  penalty,  with  an  adjudication  of  imprisonment  in  case  of  non-        

payment.  And  the  county  treasurer  is  also  liable  to  pay  out  of  the  Note. 
county  rate  like  expenses  incurred  under  warrants  of  committal 
made  by  metropolitan  police  magistrates  sitting  at  metropolitan 
police  courts,  whether  such  committals  are  (in  addition  to  those 
above-mentioned)  for  refusing  to  enter  into  recognizances  to  keep 
the  peace  (Leverick  v.  Afercer,  17  J.  P.  196  ;  22  L.  J.  M.  C.  81). 

27.  Execution  after  decision  of  appeal^]  After  an  appeal 
against  any  such  conviction  or  order  as  aforesaid  shall  be 
decided,  if  the  same  shall  be  decided  in  favour  of  the 
respondents,  the  justice  or  justices  who  made  such  convic- 
tion or  order,  or  any  other  justice  of  the  peace  of  the  same 
comity,  riding,  division,  liberty,  city,  borough,  or  place, 
may  issue  such  warrant  of  distress  or  commitment  as 
aforesaid  for  execution  of  the  same,  as  if  no  such  appeal 
had  been  brought ;  and  if  upon  any  such  appeal  the  court 
of  quarter  sessions  shall  order  either  party  to  pay  costs, 
such  order  shall  direct  such  costs  to  be  paid  to  the  clerk  of 
the  peace  of  such  court,  to  be  by  him  paid  over  to  the 
party  entitled  to  the  same,  and  shall  state  within  what 
time  such  costs  shall  be  paid  ;  and  if  the  same  shall  not  be 
paid  within  the  time  so  limited,  and  the  party  ordered  to 
pay  the  same  shall  not  be  bound  by  any  recognizance 
conditioned  to  pay  such  costs,  such  clerk  of  the  peace  or 
his  deputy,  upon  application  of  the  party  entitled  to  such 
costs,  or  of  any  person  on  his  behalf,  and  on  payment  of  a 
fee  of  one  shilling,  shall  grant  to  the  party  so  applying  a 
certificate  [4^^]  ihaX  such  costs  have  not  been  paid  ;  and 
upon  production  of  such  certificate  to  any  justice  or  justices 
of  the  peace  for  the  same  county,  riding,  division,  liberty, 
city,  borough,  or  place,  it  shall  be  lawful  for  him  or  them 
to  enforce  tne  payment  of  such  costs  by  warrant  of  distress 
in  manner  aforesaid,  and-  in  default  of  distress  he  or  theu 
may  commit  the  party  against  whom  such  loarrant  shall 
have  issuedy  in  manner  hereinbefore  mentioned^  for  any  time 
not  exceeding  three  calendar  months,  unless  the  amount  of 
fuch  costs,  and  all  costs  and  charges  of  the  distress,  and 
also  the  costs  of  the  commitment  and  conveying  of  the  said 
party  to  prison,  if  such  justice  or  justices  shall  think  ft  so 
to  order,  (the  amount  thereof  being  ascertained  and  stated  in 
such  commitment^  shall  be  sooner  paid. 

The  last  clause  of  this  section  (printed  in  italics)  is  impliedly 
repealed  by  s.  55  of  the  S.  J.  Act,  1879,  post.     IBie  form  of 


Digiti 


zed  by  Google 


110  Summary  Jurisdiction  Act,  1848. 

Sect.  27.      warrant  of  distress  to  be  used  is  [25]  Consolidated  Forms,  1886, 

post. 

Note. 

CoitB.— The  31st  section  of  the  8.  J.  Act,  1879,  sub-s.  (5),iwl, 
provides  that  the  Court  of  Appeal  may  make  such  order  as  to  costs 
to  be  paid  by  either  party  as  the  court  may  think  just.  These 
costs  are  to  be  paid  to  the  clerk  of  the  peace  within  a  certain  time 
to  be  named,  and  he  is  to  pay  them  over  to  the  party  entitled  to 
them.  If  the  costs  so  ordered  be  not  paid,  and  the  party  ordered 
to  pay  them  is  not  bound  by  any  recognizance  conditioned  for  their 
payment,  the  party  entitled  to  the  costs,  by  himself  or  his  agent, 
may  obtain  from  the  clerk  of  the  peace  the  certificate  [49]  herein 
mentioned,  and  may  proceed  to  recover  the  payment  of  the  costs 
in  manner  provided  by  this  section  and  indicated  further  by 
ss.  19,  21,  anU. 

A  mistake  in  ordering  costs  to  be  paid  directly  to  the  party  to 
the  appeal  instead  of  to  the  clerk  of  the  peace  under  11  &  12  Yici 
c.  43,  s.  27,  is  merely  erroneous  procedure,  and  not  a  defect  of 
jurisdiction  (R.  v.  Bimey,  17  J.  P.  440  :  1  El.  &  B.  810  ;  22  L.  J. 
M.  C.  127  ;  17  Jur.  854,  and  R.  v.  Ely  J  J,,  25  L.  J.  M.  C.  1 ; 
5  E.  &  B.  489  ;  1  Jur.  1017). 

Upon  an  appeal  against  a  conviction  under  the  Vagrancy  Act, 
1824  (5  Geo.  4,  c.  83),  the  court  of  quarter  sessions  has  no  power 
to  make  an  order  for  the  payment  of  the  prosecutor's  costs  by  the 
borough  in  which  such  conviction  took  place  where  such  borough 
has  no  separate  court  of  quarter  sessions ;  the  order  should  be 
made  on  the  county  treasurer  {R.  v.  Yorkshire  {West  Riding)  JJ.^ 
[1900]  1  Q.  B.  291  ;  69  L.  J.  Q.  B.  13  ;  16  T.  L.  R.  4). 

An  order  under  the  Quarter  Sessions  Act,  1849  (12  &  13  Vict, 
c.  45),  s.  5,  for  payment  of  the  costs  of  appeal  made  in  a  court  of 
quarter  sessions  directing  that  the  costs  be  paid  to  the  clerk  of  the 
peace  instead  of  to  the  successful  party  is  good  {Gay  v.  Matihtm, 
4  B.  &  S.  425  ;  32  L.  J.  M.  C.  58  ;  9  Jur.  716  ;  7  L.  T.  504  ; 
11  W.  E.  89 ;  aflBrmed  on  appeal,  4  B.  &  S.  440  ;  33  L.  J.  M.  C.  14  ; 
8  L.  T.  674  ;  11  W.  R.  922).     See  also  R.  v.  Peek,  33  J.  P.  614 ; 

20  L.  T.  393. 

In  R.  V.  Hellier,  17  Q.  B.  229  ;  15  J.  P.  675  ;  15  Jur.  901 ; 

21  L.  J.  M.  C.  3,  on  an  appeal  under  the  Alehouse  Act,  1828 
(9  Geo.  4,  c.  61),  the  sessions  affirmed  the  conviction,  and  ordered 
appellant  to  pay  the  respondent  justices  their  costs,  and  in  case  of 
default  to  be  committed  until  payment  thereof :  —  Held^  that 
though  in  conformity  with  s.  20  of  above  statute,  yet  it  was  a  bad 
order,  since  11  &  12  Vict.  c.  43,  s.  36,  which  repealed  all  statutes 
containing  provisions  inconsistent  with  it,  and  s.  27  directs  a 
different  procedure  for  payment  of  costs  to  that  in  9  Geo.  4,  c.  61, 
and  the  words  **  such  order  *'  in  s.  27  refer  to  all  orders  of  magis- 
trates out  of  sessions  and  appeals  against  such  orders. 

In  R.  V.  Huntley,  18  Jur.  745  ;  23  L.  J.  M.  C.  106  ;  3E.  &  B.  172, 
it  was  held  that  the  Poor  Relief  Act,  1743  (17  Geo.  2,  c.  .38),  s.  4, 
empowering  the  quarter  sessions,  upon  an  appeal  against  a  poor  rate, 
to  order  costs  to  be  paid  to  the  party  in  whose  favour  the  appeal 
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Ill 


is  decided,  is  not  affected  by  12  &  13  Vict.  o.  45,  s.  5,  and  11  & 

12  Yict.  c.  43,  8.  27.  The  court  of  quarter  sessions  should  fix  the 
amount  of  costs  in  their  order  before  the  close  of  the  session 
(5.  V.  Long,  1  Q.  B.  740  ;  6  Jur.  98).  If  a  court  of  quarter 
sessions,  on  appeal,  directs  costs  to  be  given,  and  adjourns  the 
court,  it  is  sufficient  for  the  clerk  of  the  peace,  between  the  hear- 
ing and  the  day  of  adjournment,  to  tax  such  costs,  and  on  the  day 
of  adjournment,  when  the  order  is  drawn  up,  to  insert  in  such 
order  the  sum  ascertained  by  such  taxation  (J?,  v.  Hampshire  JJ. 
33  L.  J.  M.  C.  104  ;  9  L.  T.  730  ;  12  W.  R.  441,  and  R.  v.  West 
moreland  JJ.,  1  D.  &  L.  178  ;  12  L.  J.  M.  C.  113  ;  7  Jur.  898). 
The  court  may  also  adopt  the  taxation  of  the  clerk  of  the  peace, 
and  such  taxation  need  not,  therefore,  take  place  in  court  (Free- 
man V.  Read,  9  C.  B.  (n.8.)  301  ;  30  L.  J.  M.  C.  123  ;  7  Jur.  546 
9  W.  R.  141).  The  party  against  whom  costs  are  given  may 
consent  to  taxation  of  such  costs  after  conclusion  of  the  session, 
and  the  quarter  sessions,  therefore,  in  such  a  case  give  judgment 
nunc  pro  tunc. 

If  a  party  objects  to  an  order  on  the  ground  that  the  amount  of 
costs  inserted  therein  was  ascertained  before  the  expiration  of  the 
sessions,  he  should  object  to  such  taxation  before  the  taxing  officer, 
otherwise  if  he  attends  the  taxation  he  waives  the  objection 
(EzparU  Watkins,  5  L.  T.  606  ;  10  W.R.  249,  and  R.  v.  Mortlock, 
9  Q.  B.  459  ;  14  L.  J.  M.  G.  153  ;  9  Jur.  621). 

An  adjournment  of  the  quarter  sessions  to  any  place  is  a  con- 
tinuance of  the  same  sessions  (jB.  v.  Hampshire  JJ.,  supra  /  R.  v. 
Phillips,  37  J.  P.  824  ;  29  L.  T.  100),  and  an  application  for  costs 
may  be  made  at  any  time  during  the  continuance  of  the  session 
(R. V.  York  (West  Riding)  JJ, 31  L.  J.  M.  C.  271  ;  2  B.  &  S.  811  ; 
6  L.  T.  494). 

Where  the  sessions  dismiss  an  appeal  for  want  of  jurisdiction 
they  have,  under  12  &  13  Vict.  c.  45,  s.  5,  power  to  order  the 
appellant  to  pay  costs  {R.  v.  Padwick,  27  L.  J.  M.  C.  113  ;  4  Jur. 
(N.8.)  360  ;  8  E.  &  B.  704). 

As  to  the  liability  of  the  governor  of  a  prison  for  detaining  a 
prisoner  under  the  original  warrant  of  commitment  when  on 
appeal  to  quarter  sessions  the  conviction  was  varied,  see  Demer  v. 
Cook  and  Another,  67  J.  P.  206  ;  19  T.  L.  R.  327. 

Ctoneral  Rules  as  to  Costs. — In  some  cases  quarter  sessions 
make  a  general  rule  as  to  costs  on  appeal,  and  in  R.  v.  Glamorgan- 
shire JJ.,  4  New  Sess.  Cas.  110  ;  1  L.  M.  &  P.  336  ;  19  L.  J.  M.  C. 
172 ;  15  Jur.  679,  a  general  rule  ordering  that  40«.  costs  only 
should  be  awarded  to  the  successful  party  was  held  bad. 

See  also  -B.  V.  Montgomeryshire  J  J.,  33  J.  P.  6  ;  19  L.  T.  397, 
and  Freeman  v.  Read,  supra.  A  rule  that  costs  of  an  appeal 
should  follow  the  event  was  good  as  a  rule  of  practice,  notwith- 
standing the  provisions  of  11  &  12  Yict.  c.  43,  s.  27,  and   12  & 

13  Vict.  c.  45,  s.  5. 

See  also  R.  v.  PraU,  in  notes  to  s.  21,  atUe,  p.  102,  and  R.  v. 
Lord  Mayor  of  London  and  Another,  Ex  parte  Boaler,  there  referred 
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Sect  27.      to,  and  the  note  to  s.  47  of  the  S.  J.  Act,  1879,  post,  as  to  costs  of 

appeal  enforceable  under  the  Debtors  Act,  1869. 

NoTB.  By  s.  31  (5)  of  the  S.  J.  Act,  1879,  pott,  the  Court  of  Appesl 

may  also  make  such  order  as  to  costs  to  be  paid  by  either  party,  as 
the  court  may  think  just.  Where  a  statute  empowered  the  sessions  to 
award  costs  *^  to  the  party  appealing  or  appealed  against,"  and  they 
ordered  the  informant  to  pay  costs,  although  the  Act.  directed 
notice  to  be  given  to  the  convicting  justices  and  not  the  prosecutor, 
the  Court  of  Queen^s  Bench  granted  a  mandamus  to  the  sessions  to 
issue  a  distress  warrant  to  enable  the  appellant  to  recover  the  costs 
from  the  informant,  Lord  Tenterden,  C.J.,  saying,  "  The  ques- 
tion is,  what  is  the  meaning  of  the  words  ^  the  party  appealing  and 
the  party  appealed  against  ?  *  The  party  appealing  here  is  mani- 
festly the  party  convicted  ;  and  if  that  be  so  the  informant  is  the 
only  party  who  can  satisfy  the  words  the  ^  party  appealed  against.* 
He  must,  therefore,  pay  the  costs  if  such  be  adjudged.  But  it 
would  be  a  great  anomaly  to  cause  a  justice  who  acts  bond  fide  in 
the  discharge  of  his  judicial  duty  to  pay  costs  "  (R.  v.  Hants  JJ^ 
1  B.  &  Ad.  692  ;  R,  v.  Smith,  29  L.  J.  M.  C.  216  ;  8  W.  R.  589  ; 
R.  V.  Purdey,  29  J.  P.  132  ;  34  L.  J.  M.  C.  4  ;  13  W.  R.  75; 
5  B.  &  S.  909  ;  11  L.  T.  309  ;  11  Jur.  153  ;  R,  v.  Davidion, 
35  J.  P.  500  ;  24  L.  T.  22)  ;  and  see  J?,  v.  Goodall,  L.  R.  9  Q.  B. 
557  ;  43  L.  J.  M.  C.  119,  where  the  prosecutor  and  convicting 
justices  were  named  respondents  to  the  appeal,  both  having  notice 
thereof,  but  the  justices  did  not  appear,  and  the  sessions  quashed 
the  conviction  and  ordered  the  respondents,  or  some  or  one  of 
them,  to  pay  costs  of  the  appellant,  and  the  appellant  having 
brought  up  the  conviction  under  s.  18  of  the  Quarter  Sessions  Act, 
1849  (12  &  13  Vict.  c.  45),  to  enforce  payment  of  costs,  the 
Queen's  Bench  quashed  the  order  as  far  as  it  directed  the  justices 
to  pay  costs,  and  Cockburn,  C.J.,  said,  "  The  order  must  have 
been  drawn  up  per  incuriam,  otherwise  it  does  appear  a  most  out- 
rageous proceeding  for  the  quarter  sessions  to  take  upon  themselves 
to  visit  convicting  justices  with  costs." 

Costs  against  Crown.— In  R.  v.  Beadle,  7  E.  &  B.  492; 
26  L.  J.  M.  C.  1 1 1  ;  3  Jur.  863,  upon  appeal  against  an  acquittal 
for  an  excise  offence  under  the  Stage  Carriage  Act,  1832  (2  & 
3  Will.  4,  c.  120),  s.  27  (which  section  is  now  repealed),  the  quarter 
sessions  dismissed  the  appeal  (affirming  the  acquittal),  and  giving 
costs  against  the  appellant : — Held,  that  the  court  had  no  power  to 
order  costs  against  the  excise  officer  under  the  Quarter  Sessions 
Act,  1849  (12  &  13  Vict.  c.  45),  s.  5,  because  the  Crown  was  not 
named  therein.  See  also  Moore  v.  Smi^,  23  J.  P.  133  ;  1  E.  &  B. 
597  ;  28  L.  J.  M.  C.  126  ;  5  Jur.  892. 

28.  Payment  of  penalty/.']  In  all  cases  where  any 
person  against  whom  a  warrant  of  distress  shall  issue  as 
aforesaid  shall  pay  or  tender  to  the  constable  having  the 
execution  of  the  same  the  snm  or  sums  in  such  warrant 
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mentioned,  together  with  the  amount  of  the  expenses  of  Sect.  88» 
such  distress  up  to  the  time  of  such  payment  or  tender, 
such  constable  shall  cease  to  execute  the  same  ;  and  in  all 
cases  in  which  any  person  shall  be  imprisoned  as  aforesaid 
for  non-payment  of  any  penalty  or  otner  sum  he  may  pay 
or  cause  to  be  paid  to  the  keeper  of  the  prison  in  whicn  , 
he  shall  be  so  imprisoned  the  sum  in  the  warrant  of  com- 
mitment mentioned,  together  with  the  amount  of  the  costs, 
charges,  and  expenses  (if  any)  therein  also  mentioned,  and 
the  said  keeper  shall  receive  the  same,  and  shall  thereupon 
discharge  such  person,  if  he  be  in  his  custody  for  no  otner 
matter. 

The  first  part  of  this  section  appears  to  be  re-enacted  by  s.  43  (8) 
of  the  S.  J.  Act,  1879,  post. 

As  to  payment  of  the  penalties  to  the  clerk  to  the  justices  by 
the  constable,  gaoler,  or  keeper  of  the  prison,  see  s.  31,  post, 

29.  Acts  which  may  he  done  by  one  jvstice,']  In  all 
cases  of  summary  proceedings  before  a  justice  or  justices 
of  the  peace  out  of  sessions  upon  any  information  or  com- 
plaint as  aforesaid  it  shall  be  lawful  for  one  justice  to 
receive  such  information  or  complaint,  and  to  grant  a 
summons  or  warrant  thereon,  and  to  issue  his  summons  or 
warrant  to  compel  the  attendance  of  any  witnesses,  and  to 
do  all  other  necessary  acts  and  matters  preliminary  to  the 
hearing,  even  in  cases  where  by  the  statute  in  that  behalf 
such  information  or  complaint  must  be  heard  and  deter- 
mined by  two  or  more  justices  ;  and  after  the  case  shall 
have  been  so  heard  and  determined  one  justice  may  issue 
all  warrants  of  distress  or  commitment  thereon  ;  and  it 
shall  not  be  necessary  that  the  justice  who  so  acts  before 
or  after  such  hearing  shall  be  the  justice  or  one  of  the 
justices  by  whom  the  said  case  shall  be  heard  and  deter- 
mined: Provided  always,  that  in  all  cases  where  by 
statute  it  is  or  shall  be  required  that  any  such  information 
or  complaint  shall  be  heard  and  determined  by  two  or 
more  justices,  or  that  a  conviction  or  order  shall  be  made 
by  two  or  more  justices,  such  justices  must  be  present  and 
acting  together  during  the  whole  of  the  hearing  and  deter- 
mination of  the  case. 

As  to  the  hearing  of  complaints  and  information,  see  s.  12,  ante^ 
p.  60,  and  notes  thereon. 

JnsticeB  acting  Singly. — This  section  provides  that  only  one 
justice  is  necessary  to  receive  the  information  or  complaint,  and  to 
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Beet.  29.      issue  all  process  thereon,  both  before  and  after  the  hearing,  and 

that  he  need  not  be  one  of  the  jnstices  by  whom  the  matter  is 

NoTS.  heard  and  determined.  The  justice  who  grants  a  summons  upon 
an  information  under  s.  31  of  the  Vaccination  Act  of  1867  (30  & 
31  Vict.  c.  84),  that  a  child  has  not  been  successfully  vaccinated, 
need  not  hear  the  summons  nor  sign  a  vaccination  order  made 
upon  it  {Southcomhe  v.  Yeovil  Guardians,  66  L.  J.  Q.  B.  294). 

And  as  to  death  of  justice  issuing  summons  or  warrant  not 
vacating  such  summons  or  warrant,  see  s.  37  of  S.  J.  Act,  1879, 
post. 

In  cases  where  the  conviction  is  made  by  two  justices,  they  must 
both  sign  the  conviction  (see  p.  78,  ante),  though  one  signature 
only  is  required  to  the  distress  warrant  and  commitment. 

Two  Signatores  to  Convictions  and  Orders. — The  Consoli- 
dated Forms  of  1886,  post,  only  provide  for  the  signature  of  one 
justice,  but  see  Home  Office  letter,  as  follows  : 

"  Whitehall,  S.W., 

"  25th  June,  1896. 
"  Sir, — In  reply  to  your  letter  of  the  9th  inst.  inquiring  whether 
in  the  opinion  of  the  Secretary  of  State  forms  of  conviction  or 
order  of  a  court  of  summary  jurisdiction  should  not  be  signed  by 
two  justices  forming  such  court,  I  am  directed  by  Sir  Matthew 
Bidley  to  acquaint  you  that  he  is  advised  that  all  convictions  or 
orders  of  a  court  of  summary  jurisdiction  should  be  signed  by  two 
of  the  justices  forming  such  court  where  two  justices  are  required 
to  convict  or  make  such  orders. 

"  I  am,  Sir, 

"  Your  obedient  servant, 
(Signed)        "Charles  S.  Murdoch. 
"  The  Chief  Clerk, 

"  Justice  Room, 

"Mansion  House,  London." 

In  Wing  v.  Epsom  Urban  District  Council,  [1904]  1  K.  B.  798 ; 
68  J.  P.  259  ;  73  L.  J.  K.  B.  389  ;  90  L.  T.  543  ;  22  T.  L.  B.  310, 
an  order  made  under  s.  96  of  the  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  and  signed  by  only  one  justice,  was  held  to  be  bad. 

30.  Fees  of  clerks  of  the  peace — Penalty  on  clerks 
taking  other  fees  than  those  aUotoedJ]  The  fees  to  which 
any  clerk  of  the  peace  .  .  .  shall  be  entitled,  shall  be 
ascertained,  appointed,  and  regulated  in  manner  following ; 
(that  is  to  say,)  the  justices  of  the  peace  at  their  quarter 
sessions  for  the  several  counties,  ridings,  divisions  of 
counties,  and  liberties,  throughout  England  and  Wales, 
and  the  council  or  other  governing  body  of  every  borough 
in  England  and  Wales,  shall  from  time  to  time,  as  they 
shall  see  fit  respectively,  make  tables  of  the  fees  w^hich  in 
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their  opinion  should  be  paid  to  the  clerks  of  the  peace  Sect.  30. 
.  .  .  within  their  several  jurisdictions,  and  which  said 
tables  respectively,  being  signed  by  the  chairman  of  every 
such  court  of  quarter  sessions,  or  by  the  mayor  or  other 
head  oflScer  of  any  such  borough  respectively,  shall  be  laid 
before  her  Majesty's  principal  Secretary  of  State  ;  and  it 
shall  be  lawful  for  such  Secretary  of  State,  if  he  thinks  fit, 
to  alter  sach  table  or  tables  of  fees,  and  to  subscribe  a 
certificate  or  declaration  that  such  fees  are  proper  to  be 
demanded  and  received  by  the  several  clerks  of  the 
peace,  .  .  .  throughout  England  and  Wales  ;  and  such 
Secretary  of  State  shall  cause  copies  of  such  table  or  set 
of  tables  of  fees  to  be  transmitted  to  the  several  clerks 
of  the  peace  throughout  England  and  Wales,  •  .  . 
and  if  after  such  copy  shall  be  received  by  such  clerks 
or  clerk  he  or  they  shall  demand  or  receive  any  other 
or  greater  fee  or  gratuity  for  any  business  or  act  trans- 
acted or  done  by  him  as  such  clerk  than  such  as  is 
set  down  in  such  table  or  set  of  tables,  he  shall  forfeit 
for  every  such  demand  or  receipt  the  sum  of  twenty 
pounds,  to  be  recovered  by  action  of  debt  in  any  of  the 
superior  courts  of  law  at  Westminster,  by  any  person  who 
will  sue  for  the  same  :  Provided  always,  that  until  such 
table  or  set  of  tables  shall  be  framed  and  confirmed  and 
distributed  as  aforesaid  it  shall  be  lawful  for  such  clerk 
or  clerks  to  demand  and  receive  such  fees  as  they  are  now, 
by  any  rule  or  regulation  of  a  court  of  quarter  sessions,  or 
otherwise,  authorised  to  demand  and  receive. 

Justices'  Clerk's  Fees. — ^Aa  to  fees  in  respect  of  a  special  case, 
etc.,  see  20  &  21  Vict.  c.  43,  s.  3,  post. 

As  to  justices*  clerks'  fees  generally,  see  now  40  &  41  Yict.  c.  43 
(The  Justices  Clerks  Act,  1877).  post,  also  14  &  15  Vict.  c.  55,  post^ 
and  29  &  30  Vict.  c.  52,  post. 

The  whole  subject  of  the  duties  of  the  clerk  of  the  peace  is 
very  fully  dealt  with  in  Archbold's  Quarter  Sessions  (5th  ed.,  by 
Sir  Sherston  Baker),  pp.  78—111. 

Becovery  of  Justices'  Clerk's  Fees.— A  person  making  an 
application  to  a  justices*  clerk,  and  thereby  initiating  proceedings 
before  the  justices,  renders  himself  liable  to  an  action  in  the  county 
court  by  such  justices'  clerk  for  the  recovery  of  the  fees  allowed 
for  such  proceedings  as  have  taken  place  in  the  table  of  fees  issued 
under  the  Justices'  Clerks  Act,  1877  j^Drevo  v.  Harris,  14  J.  P.  26  ; 
Ex  parte  Reddish,  20  J.  P.  101). 

La  Wray  v.  Chapman,  14  Q.  B.  742  ;  14  J.  P.  96  ;  14  L.  T.  439  ; 
19  L.  J.  M.  C.  155 ;    14  Jur.  687,  it  was  held  that  where  the 
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Sect.  30.     metropolitan   receiver  brought  an  action   against  the  clerks  to 

justices  acting  for  a  part  of  the  metropolitan  police  district  for 

Note.  which  no  police  court  had  been  established,  for  moneys  payable  to 
him  as  receiver  under  the  Metropolitan  Police  Acts,  and  the  defen- 
dants claim  to  retain  as  against  him  the  fees  payable  to  them  for 
summonses  issued  on  the  application  of  police  constables  acting 
under  the  directions  of  the  commissioners,  and  to  which  they  were 
entitled  under  the  Justices*  Clerks*  Fees  Act,  1753  (26  Geo.  2, 
c.  14),  the  defendants  were  not  entitled  to  retain  such  moneys  as 
against  the  receiver,  but  were  entitled  to  demand  payment  of  them 
from  the  constables. 

Who  Liable  for  such  Fees.— In  Reddish  v.  Hitchinor,  43  J.  P. 
41  ;  48  L.  J.  M.  C.  31  ;  40  L.  T.  65,  a  station  master  gave  a  person 
into  the  custody  of  a  constable  on  charge  of  picking  pockets  at 
a  railway  station,  and  he  afterwards  gave  evidence  before  two 
justices,  who  convicted  the  prisoner  under  the  Vagrancy  Act,  1824, 
of  frequenting  a  place  of  public  resort  with  intent  to  conmiit  a 
felony : — Held,  that  the  station  master  was  not  liable  for  fees 
payable  to  the  clerk  to  the  justices  in  respect  of  such  conviction, 
the  proceedings  not  being  taken  by  him  or  for  his  own  purposes. 

Pees  in  Vagrancy  Cases.— In  Neithrop  v.  Whitcoat,  9  L.  T.  383, 
an  order  under  the  Parish  Constables  Act,  1842  (5  &  6  Vict, 
c.  109),  s.  17,  on  overseers  requiring  them  to  pay  a  sum  of  money 
to  the  superintendent  of  police  for  fees  due  to  him  is  not  supported 
by  evidence  that  the  fees  were  those  really  due  to  the  clerk  to  the 
justices  in  vagrant  cases,  and  had  been  paid  in  the  first  instance  to 
him  by  the  superintendent,  who  sought  the  order  as  a  means  of 
reimbursing  himself. 

See  further  on  the  subject  of  this  note,  40  &  41  Vict.  c.  4^,  post. 

Further,  with  reference  to  this  section,  see  Ex  parte  Hayvxird, 
ante,  p.  78. 

3L  Regulations  as  to  payment^  etc.,  of  penalties^  etc. — 
Account  and  returns.^  In  every  warrant  of  distress  to  be 
issned  as  aforesaid  the  constable  or  other  person  to  whom 
the  same  shall  be  directed  shall  be  thereby  ordered  to  pay 
the  amount  of  the  sum  to  be  levied  thereunder  unto  the 
clerk  of  the  division  in  which  the  justice  or  justices  issuing 
such  warrant  shall  usually  act ;  and  if  any  person  con- 
victed of  any  penalty,  or  ordered  by  a  justice  or  justices 
of  the  peace  to  pay  any  sum  of  money,  snail  pay  the  same 
to  any  constable  or  other  person,  such  constable  or  other 
person  shall  forthwith  pay  the  same  to  such  clerk  ;  and  if 
any  person  committed  to  prison  upon  any  conviction  or 
order  as  aforesaid  for  non-payment  of  any  penalty,  or  of 
any  sum  thereby  ordered  to  be  paid,  shall  desire  to  pay 
the  same  and  costs  before  the  expiration  of  the  time  for 


Digiti 


zed  by  Google 


11  &  12  Vict.  c.  43,  s.  31.  117 

which  he  shall  be  so  ordered  to  be  imprisoned  by  the  Sect.  81. 
warrant  for  his  commitment,  he  shall  pay  the  same  to  the 
ffaoler  or  keeper  of  the  prison  in  wnich  he  shall  be  so 
imprisoned,  and  such  gaoler  or  keeper  shall  forthwith  pay 
the  same  to  the  said  clerk  ;  and  all  sums  so  received  by 
the  said  clerk  shall  forthwith  be  paid  by  him  to  the  party 
or  parties  to  whom  the  same  respectively  are  to  be  paid, 
according  to  the  directions  of  tne  statute  on  which  the 
information  or  complaint  in  that  behalf  shall  have  been 
framed  ;  and  if  such  statute  shall  contain  no  such  direc- 
tions for  the  payment  thereof  to  any  person  or  persons 
then  such  clerk  shall  pay  the  same  to  the  treasurer  of  the 
county,  riding,  division,  liberty,  city,  borough,  or  place 
for  which  such  justice  or  justices  shall  have  acted,  and  for 
which  such  treasurer  shall  give  him  a  receipt  without 
stamp  ;  and  every  such  clerk,  and  every  such  gaoler  or 
keeper  of  a  prison,  shall  keep  a  true  and  exact  account 
of  all  such  moneys  received  by  him,  of  whom  and  when 
received,  and  to  whom  and  when  paid,  .  .  .  and  shall  once 
in  every  month  render  a  fair  copy  of  every  such  account 
unto  the  justices  who  shall  be  assembled  at  the  petty 
sessions  for  the  division  in  which  such  justice  or  justices 
aforesaid  shall  usually  act,  to  be  holden  on  or  next 
after  the  first  day  of  every  month,  under  the  penalty  of 
forty  shillings,  to  be  recovered  by  distress  in  manner 
aforesaid  ;  and  the  said  clerk  shall  send  or  deliver  every 
return  so  made  by  him  as  aforesaid  to  the  clerk  of  the 
peace  for  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  within  which  such  division  shall  be 
situate,  at  sucn  times  as  the  court  of  quarter  sessions  for 
the  same  shall  order  in  that  behalf. 

Unclaimed  Penalties. — It  is  presumed  that  Form  2,  Part  III. 
of  the  S.  J.  Rules,  1886,  is  to  be  substituted  for  the  Form  T. 
originally  given  in  the  Schedule  to  this  Act,  which  is  annulled  by 
those  rules,  although  table  A.  of  those  rules  contains  no  reference 
to  Form  T. ;  the  newer  form,  however,  appears  only  applicable  to 
the  clerk  of  the  court  of  summary  jurisdiction. 

As  to  payment  to  the  treasurer  of  the  county,  etc.,  of  unclaimed 
penalties  and  other  sums,  see  40  &  41  Vict.  c.  43,  s.  6  (The 
Justices'  Clerks  Act,  1877),  post. 

Penalties,  to  Whom  Payable,  etc.— The  effect  of  the  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  221,  and  the  Rail- 
way Regulation  Act,  1840  (3  &  4  Vict.  c.  97),  s.  16,  is  that  penalties 
recovered  under  the  latter  section  in  a  summary  manner  before  a 
justice  of  a  borough  having  a  separate  court  of  quarter  sessions  go 
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Sect.  SL      to  the  borongh  and  not  to  the  Grown  (AU,-Gen,  ▼.  Moore,  L.  B. 

' —         3  Ex.  D.  276  ;  42  J.  P.  7  ;  38  L.  T.  251  ;  47  L.  J.  M.  C.  103; 

NoTB.        26  W.  E.  366).    (Section  221  of  the  Municipal  Corporations  Act, 

1835,  is  similar  in  terms  to  s.  16  of  5  &  6  Will.  4,  c.  76  (repeaUd), 

under  which  this  case  was  decided).      See  this  section  in  the 

Appendix,  post. 

By  11  &  12  Vict.  c.  43,  s.  31,  when  a  person  is  convicted  by 
justices,  and  the  statute  contains  no  directions  for  the  payment  of 
the  penalties  to  amy  person,  the  penalties  are  to  be  paid  over,  on 
recovery  by  the  clerk  to  the  justices,  to  the  treasurer  of  the  coimty, 
for  which  the  convicting  justices  shall  have  acted  ;  and  the  return 
therein  mentioned  is  to  be  made  by  him  to  the  clerk  of  the  peace 
of  the  county,  etc.,  in  which  the  division  is  situate,  according  to 
the  directions  of  the  court  of  quarter  sessions.  The  municipal 
borough  of  R.,  in  the  county  of  S.  has  no  separate  conmiission  of 
the  peace,  and  no  court  of  quarter  sessions.  The  mayor  and 
ex-mayor  of  R.  have  jurisdiction  in  R.  as  justices,  and  the  justices 
of  the  county  at  large  have  concurrent  jurisdiction.  There  is  a 
treasurer  for  the  borough.  It  was  held  that  the  justices  in  and 
for  the  borough  acted  as  county  justices,  with  their  powers  limited 
to  a  particular  locality  ;  and  the  word  *^  borough  ''  in  s.  31  of  11  & 
12  Yict.  c.  43,  meant  a  borough  which  has  a  court  of  quarter 
sessions ;  and  therefore  that  penalties  imposed  by  the  justices 
acting  in  and  for  the  borough  were  to  be  paid  to  the  treasurer  of 
the  younty,  and  not  to  the  treasurer  of  the  borough  {Reigaie  v. 
Hart,  L.  R.  3  Q.  B.  244  ;  18  L.  T.  237  ;  37  L.  J.  M.  C.  70  ;  9  B.& 
S.  929  ;  16  W.  R.  896). 

In  Witm  V.  Mossman,  L.  R.  4  Exch.  492  ;  33  J.  P.  743  ;  38  L.  J. 
Exch.  203  ;  20  L.  T.  672  ;  17  W.  R.  924,  where  justices  of  the 
borough  which  has  a  separate  commission  of  the  peace,  but  not  a 
separate  court  of  quarter  sessions,  in  the  exercise  of  their  sum- 
mary jurisdiction,  imposed  penalties  for  an  offence  against  the 
general  law,  they  act  for  the  county,  and  the  penalties  must,  under 
11  &  12  Vict.  c.  43,  s.  31,  be  paid  over  by  their  clerk  to  the 
treasurer  of  the  county  or  place  to  the  quarter  sessions  of  which 
the  appeal  from  their  decision  lies,  and  it  makes  no  difference  that 
the  borough  has  a  separate  commission  of  the  peace  ;  and  see 
Rex  V.  Yorkshire  {West  Riding)  JJ,^  referred  to  at  p.  110,  ante. 

In  The  Receiver  of  the  Metropolitan  Police  District  v.  Bell,  L.  B. 
7  Q.  B.  433  ;  41  L.  J.  M.  C.  153,  under  s.  47  of  the  Metropolitan 
Police  Courts  Act,  1839  (2  &  3  Yict.  c.  71),  which  provides  for 
the  application  of  penalties  inflicted  by  metropolitan  police  magi- 
strates other  than  penalties  payable  to  the  informer  or  party 
aggrieved,  and  the  Metropolitan  Police  Courts  Act,  1840  (3  & 
4  Vict.  c.  84),  s.  6,  giving  two  justices  having  jurisdiction  within 
the  metropolitan  police  district  the  powers  of  a  magistrate 
appointed  under  the  Metropolitan  Police  Act,  1839  (2  &  3  Vict, 
c.  47),  and  2  &  3  Vict.  c.  71,  it  was  held  that  this  did  not  make 
penalties  which  were  recovered  before  two  justices  sitting  as  above 
equivalent  to  penalties  recovered  before  a  police  magistrate,  and 
that  therefore  the  shares  of  such  penalties  unappropriated  to  the 
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inf onner  or  party  aggrieved  did  not  go  to  the  receiver  of  the     9ect.  31. 

metropolitan  police  district.  

In  Alison  v.  CharlestooHh,  49  J.  P.  294,  where  in  a  borough  Note. 
having  a  separate  commission  of  the  peace  a  local  Act  provided 
that  any  penalty  recovered  upon  the  information  or  complaint  of 
any  peace  officer  or  constable  within  the  borough  is  to  be  paid  to 
the  borough  treasurer,  and  carried  to  the  borough  fund  or  to  the 
police  superannuation  fund,  as  the  corporation  may  decide,  in  an 
action  by  the  treasurer  of  the  county  within  which  the  borough 
was  situate  to  enforce  the  provisions  of  11  &  12  Vict.  c.  43,  s.  31, 
it  was  held  that  the  effect  of  the  provision  in  the  local  Act  was,  so 
far  as  the  borough  was  concerned,  to  repeal  the  provisions  of  the 
general  Act,  and  that  the  penalties  imposed  by  the  borough  justices 
for  offences  against  the  general  law,  under  statutes  containing  no 
directions  as  to  the  application  of  the  penalties,  were  payable  to 
the  treasurer  of  the  borough. 

BemiBsion  of  Penalties. — The  Remission  of  Penalties  Act, 
1859  (22  Vict.  c.  32),  s.  1,  enacts  that,  "  it  shall  be  lawful  for  her 
Majesty  to  remit  in  whole  or  in  part  any  sum  of  money  which 
under  any  Act  now  in  force  or  hereafter  to  be  passed  may  be 
imposed  as  a  penalty  or  forfeiture  on  a  convicted  offender, 
although  such  money  may  be  in  whole  or  in  part  payable  to  some 
party  other  than  the  Crown."  This  section  applies  to  penalties 
which  are  imposed  in  proceedings  of  a  criminal  or  gi/o^i-criminal 
nature.  See  Todd  v.  Robinson,  12  Q.  B.  D.  530  ;  48  J.  P.  694  ; 
50  L.  T.  298  ;  53  L.  J.  Q.  B.  251  ;  32  W.  R.  858. 

Stamp  Duty  on  Receipts  for  Penalties. — It  is  considered  by 
the  Inland  Revenue  that  receipts  given  for  penalties  are  not  liable 
to  stamp  duty.  See  two  letters  of  the  solicitor  of  Inland  Revenue 
set  out  at  26  J.  P.  91,  and  34  J.  P.  95. 

Where  the  statute  under  which  the  conviction  takes  place  directs 
the  application  of  the  penalty  in  a  particular  way  its  provisions 
should  be  carefully  ref eired  to,  as  if  in  the  conviction  when  drawn 
up  any  difference  in  the  application  of  the  penalty  there  expressed 
from  the  provisions  of  the  statute  can  be  shown,  the  conviction  will 
be  held  bad.  See  as  to  this  Chaddock  v.  Wilbraham,  17  L.  J.  M.  C. 
79 ;  5  C.  B.  645  ;  12  Jur.  136  ;  Be  Bootkroyd,  15  L.  J.  M.  C.  57  ; 
15  M.  &  W.  1  ;  10  Jur.  117  ;  2  New  Sess.  Cas.  251  ;  B.  v.  Seton, 
8  East,  568. 

32.  {^Repealed  hy  Statute  Law  Revision  Act^  1891.] 

Fonns. — This  section  provided  that  ^*  forms  to  the  like  effect  '* 
to  those  in  the  Schedule  (for  which  the  Consolidated  Forms,  1886, 
po$t,  are  now  substituted)  shall  be  valid;  The  31st  rule  of  the 
S.  J.  Rules,  1886,  post,  is  to  the  same  purpose. 

By  8.  12  of  the  S.  J.  Act,  lSS4j  post,  a  form  authorised  by  any 
rules  for  the  time  being  in  force  under  s.  29  of  the  S.  J.  Act,  1879^ 
shall  be  of  the  same  effect  as  if  it  were  contained  in  the  S.  J.  Act, 
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Sect.  S2.  1848,  or  in  any  other  Act  to  which  the  form  is  made  applicable. 
^r-^  By  Rule  32  of  the  S.  J.  Roles,  1886,  post,  the  forms  in  the 
^^^-        Schedule  to  the  S.  J.  Act,  1848,  are  annulled. 

33*  Metropolitan  police  magistrates  and  stipendiary 
maffistrates  may  act  aloneJ]  Any  one  of  the  magistrates 
appointed  or  hereafter  to  be  appointed  to  act  at  any  of  the 
police  courts  of  the  metropolis,  and  sitting  at  a  police 
coutt  within  the  metropolitan  police  district,  and  every 
stipendiary  magistrate  appointed  or  to  be  appointed  for 
any  other  city,  town,  liberty,  borough,  or  place,  and 
sitting  at  a  police  court  or  other  place  appointed  in  that 
behalf,  shall  have  full  power  to  do  alone  whatsoever  is 
authorised  by  this  Act  to  be  done  by  any  one  or  more 

i'ustice  or  justices  of  the  peace  ;  and  the  several  forms 
lereinafter  mentioned  may  be  varied,  so  far  as  it  may  be 
necessary  to  render  them  applicable  to  the  police  courts 
aforesaid,  or  to  the  court  or  other  place  of  sitting  of 
such  stipendiary  magistrate  ;  and  nothing  in  this  Act 
contained  shall  alter  or  affect  in  any  manner  whatsoever 
any  of  the  powers,  provisions,  or  enactments  contained  in 
the  Metropolitan  Police  Act,  1829  (10  Geo.  4,  c.  44),  or 
in  the  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  47), 
or  in  the  Metropolitan  Police  Courts  Act,  1839  (2  & 
3  Vict.  c.  71),  or  in  the  Metropolitan  Police  Courts  Act, 
1840  (3  &  4  Vict.  c.  84). 

See  the  S.  J.  Act,  1879,  proviso,  post,  and  such  part  of  the 
Metropolitan  Police  Courts  Act,  1839  (2  &  3  Vict.  c.  71),  and  of 
the  Stipendiary  Magistrates  Act,  1858  (21  &  22  Vict.  c.  73),  and 
of  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  as 
relates  to  this  section,  post,  in  the  Appendix. 

34.  Lord  Mayor  or  Alderman  of  London  may  act  alon€,'\ 
It  shall  be  lawful  for  the  Lord  Mayor  of  the  City  of  London, 
or  for  any  alderman  of  the  said  city,  for  the  time  being, 
sitting  at  the  Mansion  House  or  Guildhall  Justice  Rooms 
in  the  said  city,  to  do  alone  any  act,  at  either  of  the  said 
justice  rooms,  which  by  any  law  now  in  force,  or  by  any 
law  not  containing  an  express  enactment  to  the  contrary 
hereafter  to  be  made,  is  or  shall  be  directed  to  be  done 
by  more  than  one  justice  ;  and  nothing  in  this  Act  con- 
tained shall  alter  or  affect  in  any  manner  whatsoever  any 
of  the  powers,  provisions,  or  enactments  contained  in  an 
Act  passed  in  the  third  year  of  the  reign  of  her  present 
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Majesty,  intituled  "  An  Act  for  regulating  the  Police  in     Sect.  31 
the  City  of  London  "  (2  &  3  Vict.  c.  xciv.). 

JurisdictioB  of  Aldennen  of  Oity  of  London. — In  Edwards  y. 
Hodges,  19  J.  P.  102  ;  15  C.  B.  477 ;  3  C.  L.  R.  472 ;  24  L.  J.  M.  C. 
81  ;  1  Jur.  91,  it  was  held  that  an  alderman  sitting  at  the  Mansion 
House  or  Guildhall  has  not  the  power  to  send  a  metropolitan 
police  constable  to  view  deserted  premises  and  to  put  the  landlord 
into  possession  thereof  which  a  police  magistrate  has  by  virtue  of 
the  Metropolitan  Police  Courts  Act,  1840  (3  &  4  Vict.  c.  84),  s.  13. 

By  the  City  of  London  Ballot  Act.  1887,  summary  convictions 
for  penalties  under  35  &  36  Yict.  c.  33,  in  regard  to  municipal 
elections  in  the  City  of  London,  shall  not  take  place  except  before 
two  magistrates  of  the  said  City,  sitting  at  the  Mansion  House  or 
Guildhall  Justice  Rooms. 

See  also  the  S.  J.  Act,  1879,  s.  54,  proviso,  post, 

35.  lo  what  proceeding  this  Act  shall  not  extend.'] 
Nothing  in  this  Act  shall  extend  or  be  construed  to 
extend  to  any  warrant  or  order  for  the  removal  of  any 
poor  person  who  is  or  shall  become  chargeable  to  any 
parish,  township,  or  place  ;  nor  to  any  complaints  or 
orders  made  with  respect  to  lunatics,  or  the  expenses 
incurred  for  the  lodging,  maintenance,  medicine,  clothing, 
or  care  of  any  lunatic  or  insane  person  ;  .  .  .  nor  shall 
anything  in  this  Act  extend  or  be  construed  to  extend  to 
any  complaints,  orders,  or  warrants  in  matters  of  bastardy 
made  against  the  putative  father  of  any  bastard  qhild,  save 
and  except  such  or  the  provisions  aforesaid  as  relate  to  the 
backing  of  warrants  for  compelling  the  appearance  of  such 
putative  father  or  warrants  of  distress,  or  to  the  levying 
of  sums  ordered  to  be  paid,  or  to  the  imprisonment  of  a 
defendant  for  non-payment  of  the  same  ;   .   .   . 

Beyenne  Laws. — Section  53  of  the  S.  J.  Act,  1879, />o««,  enacts 
that  the  S.  J.  Acts  shall  apply  to  informations,  complaints,  and 
other  proceedings  before  a  court  of  summary  jurisdiction  under 
the  statutes  relating  to  the  Post  OflSce,  Inland  Eevenue,  and 
Customs,  but  with  provision  that  where  the  fine  payable  on  con- 
viction exceeds  £60  imprisonment  in  default  may  be  for  six 
months. 

Bastardy. — As  to  the  levying  of  sums  under  an  order  in 
bastardy  or  an  order  enforceable  in  the  same  manner,  see  s.  54  of 
theS.  J.  Act,  1S79,  post 

Post  Olllce.— By  47  &  48  Vict.  c.  76,  Sched.,  that  portion  of 
8.  53  of  the  S.  J.  Act,  1879,  referring  to  offences  under  the 
statutes  relating  to  the  Post  Office,  for  which  a  person  is  liable 
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Sect.  86.     to  forfeit  a  sum  not  exceeding  £20  is  repealed  and  all  summaiy 

offences  under  the  Post  Office  Acts  are  now  recoverable  under  the 

N<>™-        8.  J.  Act. 

In  the  matters  excepted  from  the  operation  of  this  statute, 
justices  for  adjoining  counties  cannot  act  in  one  for  the  other; 
therefore  an  order  of  removal  of  a  pauper  from  Oxfordshire  to 
Northamptonshire  is  bad  which  is  made  in  Buckinghamshire  {R.  v. 
Tiffield,  22  J.  P.  784). 

Order  of  BemovaL — Again,  an  order  for  payment  of  costs  of 
maintenance  under  an  order  of  removal  does  not  come  within  the 
exemption  in  this  section,  and  therefore  the  limitation  in  s.  11 
applies  (Collumpton  v.  Brighton,  3  L.  T.  318  ;  S.C.  now.  Hill  t. 
Thomcrofl,  24  J.  P.  741  ;  30  L.  J.  M.  C.  52  ;  7  Jur.  163).  And 
see  note  to  s.  6,  ante,  p.  34. 

Lunatics— Liability  of  HiuibancL — As  to  this,  see  the  Poor 
Law  Amendment  Act,  1850  (13  &  14  Vict.  c.  101),  s.  5,  by  which 
section  an  order  of  maintenance  made  thereunder  may  be  enforced 
in  manner  prescribed  by  the  8.  J.  Act,  1848,  i.«.,  as  a  civil  debt. 
See  88.  6  and  35  of  the  S.  J.  Act,  1879,  pofiL 

Further,  with  regard  to  this  section,  see  the  S.  J.  Act,  1863 
(26  &  27  Vict.  c.  77),  s.  1,  anU,  p.  34,  in  the  notes  to  s.  6  of  this 
Act,  and  the  cases  there  cited. 

36«   iRepealed  hy  Statute  Laio  Revision  Act^  1875.] 

37.  Extent  of  Act  and  savingj]  The  town  of  Berwick- 
upon-Tweed  shall  be  deemed  to  oe  within  England  for 
all  the  purposes  of  this  Act ;  but  nothing  in  this  Act 
shall  exixBud  or  be  construed  to  extend  to  Scotland  or 
Ireland,  or  to  the  Isles  of  Man,  Jersey,  Guernsey, 
Alderney,  or  Sark,  save  and  except  the  several  provisions 
respecting  the  backing  of  warrants  contained  in  the 
Indictable  OflFences  Act,  1848  (11  &  12  Vict.  c.  42),  and 
incorporated  into  this  Act  as  aforesaid. 

Berwick-npon-Tweed.  —  This  town  was  originally  part  of 
Scotland,  but  is  now  part  of  the  realm  of  England,  and  bound  by 
all  Acts  of  the  British  Parliament,  whether  specially  named  or 
otherwise  (20  Gw.  2,  c.  42,  s.  3  (The  Wales  and  Berwick  Act, 
1746)  ).  It  is  a  county  of  a  town  corporate,  and  is  no  part  of  the 
county  of  Northumberland.     See  also  R,  v.  Cowle,  2  Burr.  834. 

88  &  89.  {Repealed  hy  Statute  Law  Revision  Act,  1875.] 

Schedule  repealed  by  Statute  Law  Reviaion  Act,  1891. 
See  (consolidated  Forms,  1886,  substituted  by  S.  J.  Rules, 
1886,  post. 
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42  &  43  Vict.  c.  49. 

An  Act  to  amend  the  Law  relating  to  the  Summary  Juris" 
diction  of  Magistrates.  [11th  August  1879.] 

1.  Short  title,']  This  Act  may  be  cited  for  all  purposes 
as  the  Summary  Jurisdiction  Act,  1879. 

2.  Extent.']  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

3.  [Repealed  Jy  57  ^  58  Vict.  c.  56,  Sc/ied.] 

PART  I. 

Court  of  Summary  Jurisdiction. 

4.  Mitigation  of  punishment  hy  court.]  Subject  as  in 
this  Act  mentioned,  and  notwithstanding  any  enactment 
to  the  contrary,  where  a  court  of  summary  jurisdiction  has 
authority  under  this  Act,  or  under  any  other  Act,  whether 
past  or  future,  to  impose  imprisonment  or  to  impose  a  fine 
tor  an  offence  punishable  on  summary  conviction,  that 
court  mi^,  in  the  case  of  imprisonment,  impose  the  same 
without  hard  labour,  and  reduce  the  prescribed  period 
thereof,  or  do  either  of  such  acts ;  and  in  the  case  of  a 
fine,  if  it  be  imposed  as  in  respect  of  a  first  offience,  may 
reduce  the  prescribed  amount  thereof. 

And  where  in  the  case  either  of  imprisonment  or  a  fine 
there  is  prescribed  a  requirement  for  the  offender  to  enter 
into  his  recognizance  and  to  find  sureties  for  keeping  the 
peace,  and  observing  some  other  condition,  or  to  do  any  of 
such  things,  the  court  may  dispense  with  any  such  require- 
ment or  any  part  thereof. 
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Sect.  4.  And  where  a  conrt  of  summary  jurisdiction  has  authority 

under  an  Act  of  Parliament  other  than  this  Act,  whether 
past  or  future,  to  impose  imprisonment  for  an  offence 
punishable  on  summary  conviction,  and  has  not  authority 
to  impose  a  fine  for  that  offence,  that  court  when  adjudi- 
cating on  such  offence  may,  notwithstanding,  if  the  court 
think  that  the  justice  of  the  case  will  be  better  met  by  a 
fine  than  by  imprisonment,  impose  a  fine  not  exceeding 
twenty-five  pounds,  and  not  being  of  such  an  amount  as 
will  subject  the  offender  under  the  provisions  of  this  Act, 
in  default  of  payment  of  the  fine,  to  any  greater  term  of 
imprisonment  than  that  to  which  he  is  liable  under  the 
Act  authorising  the  said  imprisonment. 

Before  the  passing  of  this  Act,  in  the  cases  of  stimmary  conTic- 
tions,  founded  upon  statutes  which  imposed  hard  labour,  the  justices 
had  no  discretion,  but  were  bound  to*  sentence  the  accused  person 
to  be  imprisoned  and  kept  to  hard  labour. 

This  section  gives  them  in  such  cases  a  discretion  as  to  the 
imposition  of  hard  labour ;  they  may  also  in  their  discretion  reduce 
the  prescribed  period  of  the  imprisonment,  the  prescribed  amount 
of  the  fine  (if  it  be  imposed  in  respect  of  a  first  offence),  and  thej 
may  dispense  with  recognizances,  etc.,  in  certain  cases.  A  new 
authority  is  hereby  given  to  justices  in  their  discretion  to  impose  a 
fine  not  exceeding  £25  in  cases  where  the  statute  only  authorises 
them  to  impose  imprisonment  in  the  conviction. 

The  provision  as  to  the  reduction  of  a  fine  in  this  section  is  only 
intended  to  apply  where  Parliament  does  not  subsequently  legis- 
late specifically  to  the  contrary.  In  a  case  under  the  Cotton  Cloth 
Factories  Act,  1889  (62  &  53  Vict.  c.  62),  s.  13,  it  was  held  that  the 
specific  offence  there  framed  had  been  expressly  taken  out  of  the 
scope  of  this  section,  and  that  the  provision  in  this  section  as  to  the 
reduction  of  a  fine  was  only  intended  to  apply  where  Parliament 
did  not  subsequently  legislate  specifically  to  the  contrary  {Oshorn  r. 
Wood  and  Brothers,  [1897]  1  Q.  B.  197  ;  61  J.  P.  118 ;  66L.  J.Q.B. 
178  ;  18  Cox  C.  C.  494). 

A  magistrate  has  no  power  to  treat  a  second  offence  of  kee^Hng 
a  dog  without  a  licence  as  a  first  offence  upon  the  ground  that  the 
prior  information  was  not  set  out  either  in  the  information  or 
sunmions  before  him,  when  it  is  proved  to  him  at  the  hearing  that 
the  defendant  has  been  previously  convicted  {Murray  v.  Thomp$on 
(1888),  22  Q.  B.  D.  142  ;  53  J.  P.  70  ;  58  L.  J.M.C.41  ;  60  LT. 
151  ;  16  Cox  C.  C.  554).  Generally  as  to  mitigation  of  penalties 
by  justices,  see  an  article  at  61  J.  P.  131. 

See  Rule  4  of  S.  J.  Rules,  1886,  post,  as  to  appropriation  of  a 
fine  under  a  statute. 

In  the  case  of  an  offence  of  keeping  a  carriage  without  a  licence 
contrary  to  s.  27  of  the  Customs  and  Inland  Revenue  Act,  1869, 
in  order  to  prevent  such  offence  being  dealt  with  as  a  first  offence 
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within  the  meaning  of  a.  4  of  the  S.  J.  Act,  1879,  it  is  not  neces-      Sect.  4 
saiy  that  the  previous  conviction  should  have  occurred  within  the        t^T^ 
same  year  (PhilUpa  v.  Stephens,  62  J.  P.  789  ;  79  L.  T.  280).  ^^^ 

As  to  directing  the  treatment  of  prisoners  sentenced  to  imprison- 
ment without  hard  labour,  see  s.  6  of  the  Prison  Act,  1898  (61  & 
B2Yktc.U),  post. 

5.  Scale  of  imprisonment  for  non-paym£nt  of  money. "] 
The  period  of  imprisonmeDt  imposed  by  a  court  of  sum- 
mary jurisdiction  under  this  Act,  or  under  any  other  Act, 
whether  past  or  future,  in  respect  of  the  non-payment  of 
any  sum  of  money  adjudged  to  be  paid  by  a  conviction, 
or  in  respect  of  the  default  of  a  sufficient  distress  to  satisfy 
any  such  sum,  shall,  notwithstanding  any  enactment  to 
the  contrary  in  any  past  Act,  be  such  period  as  in  the 
opinion  of  the  court  will  satisfy  the  justice  of  the  case,  but 
shall  not  exceed  in  any  case  the  maximum  fixed  by  the 
following  scale  ;  that  is  to  say, — 

Where  the  amount  of  the  sum  or  sums  of 

money  adjudged  to  be  paid  by  a 

conviction,  as  ascertained  by  the  The  said  period 

conviction,  shall  not  exceed 

Does  not  exceed  IOb. 7  days. 

Exceeds  10s.  but  does  not  exceed  £1    -               -14  days. 
Exceeds  £1  bnt  does  not  exceed  £5     -       -       -      1  month. 
Exceeds  £5  but  does  not  exceed  £20   -  2  months. 

Exceeds  £20 3  months. 

And  such  imprisonment  shall  be  without  hard  labour, 
except  where  hard  labour  is  authorised  by  the  Act  on 
which  this  conviction  is  founded,  in  which  case  the  im- 
prisonment may,  if  the  court  thinks  the  justice  of  the 
case  requires  it,  be  with  hard  labour,  so  that  the  term 
of  hard  labour  awarded  do  not  exceed  the  term  authorised 
by  the  said  Act. 

This  section  enables  hard  labour  to  be  added  to  imprisonment 
for  non-payment  of  a  ^nalty  if  the  Act  authorising  the  convic- 
tion says  that  imprisonment  with  hard  labour  may  be  imposed  as  a 
pimighment  for  the  offence  (i2.  v.  Tynemouth  JJ,,  16  Q.  B.  D.  647  ; 
50  J.  P.  454  ;  54  L.  T.  386  ;  55  L.  J.  M.  C.  181).  See  also  R,  v. 
Tumbull,  82  L.  T.  Newsp.  64. 

This  section  replaces  in  effect  the  Small  Penalties  Act,  1865 
(28  &  29  Tict.  c.  127),  now  repealed. 

Under  the  repealed  s.  57  of  2  «&  3  Vict.  c.  47  (The  Metropolitan 
Police  Act,  1839),  and  the  Metropolitan  Police  Act,  1864  (27  & 
28  Yict.  c.  55),  the  penalty  for  continuing  street  music  after  being 
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Beet.  6*       required  to  depart  Is  a  fine  of  not  more  than  40$,,  or,  in  the  dis- 

cretion  of  the  magistrate,  imprisonment  for  not  more  than  three 

Note.  <iays  : — Held,  that  under  s.  77  of  the  former  Act  the  magistrate, 
where  he  has  imposed  a  fine,  may,  in  default  of  payment,  commit 
to  prison  for  a  month  (R,  v.  Hopkins,  [1893]  1  Q.  B.  621  ;  57  J.  P. 
153  ;  62  L.  J.  M.  C.  57  ;  9  T.  L.  R.  294  ;  68  L.  T.  292). 

See  also  s.  47,  post,  and  as  to  inland  revenue  and  customs  esses, 
see  s.  53,  post. 

As  to  the  release  of  a  prisoner  on  payment  of  a  portion  of  the 
fine,  see  the  Prison  Act,  1898  (61  &  62  Vict.  c.  41),  s.  9,  post,  and 
the  correspondence  from  the  Home  Office  there  set  out. 

Provision  may  be  made  by  rules  under  s.  29  of  the  S.  J.  Act, 
1879,  post,  for  the  application  of  sums  paid  under  this  section  tad 
for  any  matter  incidental  thereto.  See  Rule  of  April  6th,  1899, 
at  the  end  of  the  S.  J.  Rules,  1886,  post, 

6.  Sum  recoverable  by  summary  order  to  be  recoverable 
as  a  civil  debt.l  Where  under  any  Act,  whether  past  or 
future,  a  sum  of  money  claimed  to  be  due  is  recoverable 
on  complaint  to  a  court  of  summary  jurisdiction,  and  not 
on  information,  such  sum  shall  be  deemed  to  be  a  civil 
debt,  and  if  recovered  before  a  court  of  summary  jurisdic- 
tion shall  be  recovered  in  the  manner  in  which  a  sum 
declared  by  this  Act  to  be  a  civil  debt  recoverable 
summarily  is  recoverable  under  this  Act,  and  not  other- 
wise ;  and  the  payment  of  any  costs  ordered  to  be  paid  by 
the  complainant  or  defendant  in  the  case  of  any  such 
complaint  shall  be  enforced  in  like  manner  as  such  civil 
debt,  and  not  otherwise. 

As  to  the  recovery  of  civil  debts  in  a  court  of  summary  jurisdic- 
tion, see  s.  35  of  this  Act.  With  regard  to  the  distinction  between 
an  information  and  a  complaint,  see  the  note  to  s.  1  of  11  & 
12  Vict.  c.  43,  s.  1,  ante,  p.  3. 

As  to  the  commitment  of  a  married  woman  for  costs  in  a  civil 
proceeding,  see  In  re  Clara  Walker,  referred  to  in  note  to  s.  35,/NMt 

The  penalty  imposed  by  the  Railways  Clauses  ConsolidatioD 
Act,  1845  (8  &  9  Yict.  c.  20),  s.  103,  which  section,  so  far  as  relates 
hereto,  is  repealed  but  practically  re-enacted  by  52  &  53  Vict.  c.  57, 
s.  5,  for  travelling  in  a  railway  carrii^  without  having  paid  the 
fare  and  with  intent  to  avoid  payment,  is  not  a  sum  of  money 
claimed  to  be  due  and  recoverable  on  complaint  to  a  court  oi 
sununary  jurisdiction  within  the  meaning  of  this  section,  and  is 
not  subject  to  the  procedure  for  the  recovery  of  civil  debts  in  a 
court  of  summary  jurisdiction  prescribed  by  s.  35,  post  {Reg.  ▼• 
Paget,  8  Q.  B.  D.  151  ;  46  J.  P.  151  ;  51  L.  J.  M.  C.  9  ;  45  L.  T. 
794  ;  30  W.  R.  336). 

From  the  case  of  R.  v.  Master  and  Another,  JJ,  of  GloucesUr- 
shire,  L.  R.  4  Q.  B.  285  ;   33  J.  P.  436  ;    19  L.  T.  (n.8.)  733; 
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38  L.  J.  M.  C.  73  ;  17  W.  B.  442,  it  seems  that  the  non-payment      Sect.  6. 

of  money  certified  to  be  due  from  an  overseer  created  a  debt,  and         

was  not  an  **  offence  "  in  respect  of  which  the  power  of  commit-        Note. 
ment  was  given  by  the  Poor  Law  Amendment  Act,  1834  (4  & 
5  Will.  4,  c.  76),  s.  99. 

As  to  the  S.  J.  Acts  not  applying  to  the  recovery  of  poor  rates, 
etc.,  see  note  tos.  llofll&12  Vict.  c.  43,  ante,  and  the  cases  of 
R.  V.  Price  and  R,  v.  Lord  Mayor  of  London  and  Brown  there 
quoted,  at  p.  53,  ante.  As  to  general  district  rate,  see  note  to 
8.  2*2,  poH,  and*  Southtvark  and  Vauxhall  Water  Co.  v.  Hampton 
Urban  Council,  [1899]  1  Q.  B.  273  ;  63  J.  P.  100  ;  68  L.  J.  Q.  B. 
207  ;  15  T.  L.  B.  95. 

See  8.  19  of  11  &  12  Vict.  c.  43,  ante,  and  note,  and  s.  8,  as  to 
complaints  for  orders. 

The  enforcement  of  affiliation  orders  is  by  s.  54,  post,  excluded 
from  this  section. 

An  order  for  payment  of  a  cab  fare,  although  the  Act  said  it 
was  to  be  recoverable  as  a  penalty,  is  now  recoverable  as  a  civil 
debt  (Reg.  v.  Kerswell  and  Others,  Devon  J  J.,  [1895]  1  Q.  B.  1  ; 
59  J.  P.  342  ;  11  T.  L.  B.  8  ;  64  L.  J.  M.  C.  70  ;  71  L.  T.  574  ; 
18  Cox  C  C.  49). 

A  fine  for  the  breach  of  a  rule  made  under  s.  24  of  26  &  27  Vict, 
c.  65  (The  Volunteer  Act,  1863),  is  a  sum  of  money  recoverable 
on  complaint  before  a  court  of  summary  jurisdiction.  See  60  & 
61  Yict.  c.  47. 

Where  a  statute  gives  a  right  to  recover  expenses  in  a  court  of 
smnmary  jurisdiction  from  a  person  who  is  not  otherwise  liable, 
there  is  no  right  to  come  to  the  High  Court  for  a  declaration  that 
the  expenses  may  be  recovered  in  a  court  of  summary  jurisdiction 
(Barraclougk  v.  Browfi,  62  J.  P.  275  ;  66  L.  J.  Q.  B.  672  ;  76  L.  T. 
797  ;  13  T.  L.  B.  527). 

Money  due  under  an  order  to  maintain  a  relation  is  merely  a 
civil  debt,  and  comes  within  the  provisions  of  ss.  6  and  35  of  the 
8.  J.  Act,  1879  (In  re  Gamble,  63  J.  P.  101  ;  68  L.  J.  Q.  B.  195). 

See  Rules  19 — 29  of  the  S.  J.  Bules,  1886,  post,  as  to  procedure 
for  recovery  of  civil  debts. 

7.  Payment  hy  instalments  of  or  security  taken  for  pay' 
w»^  of  moneyi]  A  court  of  summary  jurisdiction,  by 
whose  conviction  or  order  any  sum  is  adjudged  to  be  paid, 
Dttay  do  all  or  any  of  the  following  things  ;  namely, — 

(1)  Allow  time  for  the  payment  of  the  said  sum  ;  and 

(2)  Direct  payment  to  be  made  of  the  said  sum  by 

instalments  ;  and 

(3)  Direct  that  the  person  liable  to  pay  the  said  sum 

shall  be  at  liberty  to  give  to  the  satisfaction  of 
that  court,  or  of  such  other  court  of  summary 
jurisdiction,  or  such  person  as  may  be  specified 
by  that  court,  security  with  or  witnout  a  surety 
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fleet,  7.  or  sureties,  for  the  payment  of  the  said  sum  or 

of  any  instalment  thereof,   and   such  security 
may  be  given  and  enforced  in  manner  provided 
by  this  Act. 
Where  a  sum  is  directed  to  be  paid  by  instalments  and 
default  is  made  in  the  payment  of  any  one  instalment, 
the  same  proceedings  may  be   taken  as  if  default  had 
been  made  in  payment  of  all  the  instalments  then  remain- 
ing unpaid.  • 

A  court  of  summary  jurisdiction  directing  the  payment 
of  a  sum  or  of  an  instalment  of  a  sum  may  direct  such 
payment  to  be  made  at  such  time  or  times,  and  in 
such  place  or  places,  and  to  such  person  or  persons,  as 
may  be  specified  by  the  court ;  and  every  person  to 
whom  any  such  sum  or  instalment  is  paid,  where  not 
the  clerk  of  the  court  of  summary  jurisdiction,  shall  as 
soon  as  may  be  account  for  and  pay  over  the  same  to 
that  clerk. 

The  enforcement  of  securities  taken  for  payment  of  money  on 
convictions  or  orders  is  provided  for  by  s.  23.(2) — (4),  post. 

See  r.  12  of  S.  J.  Rules,  1886,  post,  as  to  application  of  sum 
due  under  forfeited  security. 

Form  of  security  is  given  in  Parts  I.  and  II.  of  the  Schedule  to 
the  rules. 

By  r.  15f  the  clerk  of  the  court  is  to  keep  a  security  book. 

By  r.  16,  notice  is  to  be  given  to  the  principal  of  the  forfeiture 
of  the  security  and  served  as  therein  mentioned. 

Rule  17  regulates  the  mode  of  applications  to  vaxy  orders  for 
sureties. 

See  also  Consolidated  Forms,  1886,  post. 

See  r.  7  as  to  sums  of  which  payment  is  deferred  or  to  be  made 
by  instalments,  and  r.  9  as  to  entry  of  receipts  by  clerk. 

There  may  be  a  separate  committal  for  non-payment  of  each 
instalment  (Evans  v.  Wills,  40  J.  P.  552  ;  45  L.  J.  Q.  B.  420 ; 
24  W.  R.  883  ;  1  C.  P.  D.  229  ;  34  L.  T.  679). 

Attention  is  directed  to  the  following  extracts  from  a  circular 
letter  from  the  Home  Office  to  clerks  to  justices,  dated  June  14th, 
1905: 

"  Certain  cases  have  recently  come  to  the  notice  of  the  Home 
Secretary  where  defendants  sentenced  on  summary  conviction  to 
pay  a  fine  and  in  default  to  imprisonment,  have  been  taken  to 
prison  before  they  could  obtain  the  money  necessary  for  the 
•  payment  of  the  fine,  although  it  subsequently  appeared  that  if 
a  little  time  and  some  facilities  for  conmiunication  with  their 
friends  had  been  allowed  they  would  have  been  able  without 
difficulty  to  pay  the  full  amount  of  the  penalty. 

"•  The  Secretary  of  State  therefore  thinks  it  incumbent  on  him  to 
urge  that  justices,  before  committing  to  prison  in  such  cases,  should 


Digiti 


zed  by  Google 


42  &  43  Vict.  c.  49,  s.  7.  12^ 

exercise  most  carefully  the  discretion  expressly  conferred  on  them      Sect.  7. 

by  sections  7  and  21  of  the  8.  J.  Act,  1879  ;  and  especially  that        

they  should  not  make  an  order  of  commitment  on  the  ground  that       Note. 
imprisonment  would  be  less  injurious  than  distress  without  ascer- 
taining by  careful  questions  what  the  prisoner  has  to  say  on  the  point. 

^*The  justices  are  not,  in  the  Secretary  of  State's  opinion, 
entitled  to  assume,  from  the  absence  of  any  statement  by  the 
prisoner  or  from  his  general  appearance,  that  imprisonment  is 
likely  to  be  less  injurious  than  distress. 

**  Further,  it  should  be  borne  in  mind  that  the  justices  have 
power  to  allow  payment  by  instalments.  In  a  recent  case  where 
the  prisoner  had  actually  in  his  possession  money  enough  to  pay 
three-fourths  of  the  fine  and  costs  an  exercise  of  this  power  would 
have  prevented  serious  hardship  to  the  prisoner  and  much  public 
comment  on  the  administration  of  justice." 

8.  Provision  as  to  costs  in  the  case  of  small  fines,^  Where 
a  fine  adjudged  by  a  conviction  by  a  court  of  summary 
jurisdiction  to  be  paid  does  not  exceed  five  shillings,  then, 
except  so  far  as  the  court  may  think  fit  to  expressly  order 
otherwise,  an  order  shall  not  be  made  for  payment  by  the 
defendant  to  the  informant  of  any  costs  ;  and  the  court 
shall,  except  so  far  as  they  think  fit  to  expres&lv  order 
otherwise,  direct  all  fees  payable  or  paid  by  the  informant 
to  be  remitted  or  repaid  to  him  ;  the  court  may  also  order 
the  fine  or  any  part  thereof  to  be  paid  to  the  informant  in 
or  towards  the  payment  of  his  costs. 

With  regard  to  power  of  a  court  of  summary  jurisdiction  to 
award  costs  in  simimary  convictions  or  orders,  see  11  &  12  Yict. 
c.  43,  s.  18,  antey  p.  95.  As  to  limitation  of  costs  in  the  case  of 
children  and  young  persons,  see  1  Edw.  7,  c.  20,  s.  3,  post^  in 
Appendix. 

See  form  of  conviction  in  penalties  [No.  11]  pf  Consolidated 
Forms,  1886, /?o«<. 

The  following  extract  from  a  letter  addressed  to  the  chairmen 
of  the  various  petty  sessional  divisions  by  the  Home  Secretary  on 
March  23rd,  1891,  relative  to  the  remission  of  costs  under  this 
section  are  worthy  of  attention  : 

'*  The  enactment  appears  to  the  Secretary  of  State  clearly  to 
imply  that  the  non-imposition  of  costs  is  the  course  that  should  be 
ordinarily  followed  where  the  fine  imposed  is  not  more  than  five 
shillings,  and  that  an  express  order  to  the  contrary  should  be  made 
only  when  the  justices  have  some  special  reason  for  so  doing.  But 
from  the  information  before  him  the  Secretary  of  State  is  led  to 
believe  that  in  many  courts  the  express  order  for  the  payment  of 
costs  is  made  as  a  matter  of  course,  while  the  remission  of  the 
justices'  clerks'  and  the  constables'  fees  is  regarded  as  justifiable 
only  in  exceptional  circumstances.  The  disproportion  thus  occa- 
sioned between  the  fine  imposed  and  the  costs  payable  by  the 
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Sect.  8.      defendant  is,  in  his  opinion,  very  much  to  be  deprecated  as  apt  to 

give  rise  to  a  complete  misconception  of  the  principles  on  which 

NoTK.  justice  should  be  meted  out  to  offenders.  He  is  aware  that  the 
smallness  of  the  fine  is  frequently  due  to  the  comparatively  heavy 
costs  that  have  been  incurred,  and  that  it  is  not  an  uncommon 
practice  for  magistrates  to  determine  the  amount  of  the  fine  to  be 
paid  by  reference  to  the  amount  of  the  costs  in  the  case.  Defen- 
dants, however,  may  not  be  aware  of  this,  or  at  least  may  not  take 
it  into  consideration,  and  Mr.  Matthews  thinks  that  when  a  defen- 
dant is  required  to  pay  as  fees  to  a  justices*  clerk  a  sum  very  largely 
in  excess  of  the  penalty  imposed  on  him  in  respect  of  the  offence 
of  which  he  has  been  convicted,  a  not  unnatural  dissatisfaction  is 
likely  to  be  excited,  which  it  would  be  very  desirable  to  prevent. 
It  seems  to  him  that  the  course  sanctioned  by  the  enactment 
above  referred  to  is  the  one  that  should  ordinarily  and  apart  from 
special  circumstances  be  followed. 

"  I  am  to  add  that  in  estimating  the  quantity  of  work  done  by  a 
justices'  clerk  as  one  of  the  matters  to  be  considered  in  determin- 
ing the  amount  of  salary  to  be  paid  to  him,  the  amount  of  fees 
remitted  ought  always  to  be  taken  into  account  no  less  than  the 
amount  of  fees  received." 

9,  Enforcing  of  recognizances  by  court  of  summary 
jurisdiction.^  (1)  Where  a  recognizance  is  conditioned 
for  the  appearance  of  a  person  before  a  court  of  summary 
jurisdiction,  or  for  his  doing  some  other  matter  or  thing  to 
be  done  in,  to,  or  before  a  court  of  summary  jurisdiction, 
or  in  a  proceeding  in  a  court  of  summary  jurisdiction, 
such  court,  if  the  said  recognizance  appears  to  the  court  to 
be  forfeited,  may  declare  the  recognizance  to  be  forfeited, 
and  enforce  payment  of  the  sum  due  under  such  recogni- 
zance in  the  same  manner  as  if  the  sum  were  a  fine 
adjudged  by  such  court  to  be  paid  which  the  statute 
provides  no  means  of  enforcing,  and  were  ascertained  by  a 
conviction : 

Provided  that  at  any  time  before  the  sale  of  goods 
under  a  warrant  of  distress  for  the  said  sum,  the  said  court 
of  summary  jurisdiction,  or  any  other  court  of  summary 
jurisdiction  for  the  same  county,  borough,  or  place,  may 
,  cancel  or  mitigate  the  forfeiture,  upon  the  person  liable 

applying,  and  giving  security  to  tne  satisfaction  of  the 
court  for  the  future  performance  of  the  condition  of  the 
recognizance,  and  paying  or  giving  security  for  payment 
of  the  costs  incurred  in  respect  of  the  forfeiture,  or  upon 
such  other  conditions  as  the  court  may  think  just. 

(2)  Where  a  recognizance  conditioned  to  keep  the  peace 
or  to  be  of  good  behaviour,  or  not  to  do  or  commit  some 
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act  or  thing,  has  been  entered  into  by  any  person  as  Sect.  9. 
principal  or  surety  before  a  court  of  summary  jurisdiction, 
that  court  or  any  other  court  of  summary  jurisdiction 
acting  for  the  same  county,  borough,  or  place,  upon  proof 
of  the  conviction  of  the  person  bound  as  principal  by  such 
recognizance  of  any  offence  which  is  in  law  a  breach  of 
the  condition  of  the  same,  may  by  conviction  adjudge  such 
recognizance  to  be  forfeited,  and  adjudge  the  persons 
bound  thereby,  whether  as  principal  or  sureties,  or  any  of 
such  persons,  to  pay  the  sums  for  which  they  are 
respectively  bound. 

(3)  Except  where  a  person  seeking  to  put  in  force  a 
recognizance  to  keep  the  peace  or  to  be  of  good  behaviour, 
by  notice  in  writing,  requires  such  recognizance  to  be 
transmitted  to  a  court  of  general  or  quarter  sessions,  the 
recognizances  to  which  this  section  applies  shall  be  dealt  with 
in  manner  in  this  section  mentioned,  and,  notwithstanding 
any  enactment  to  the  contrary,  shall  not  be  transmitted, 
nor  shall  the  forfeiture  thereof  be  certified,  to  general  or 
quarter  sessions. 

(4)  All  sums  paid  in  respect  of  a  recognizance  declared 
or  adjudged  by  a  court  of  summary  jurisdiction  in  pur- 
suance of  this  section  to  be  forfeited  shall  be  paid  to  the 
clerk  of  such  court,  and  shall  be  paid  and  applied  by  him 
in  the  manner  in  which  fines  imposed  by  such  court,  in 
respect  of  which  fines  no  special  appropriation  is  made, 
are  payable  and  applicable. 

This  section  will  apply  to  recogaizances  to  appear  in  an 
indictable  case. 

The  distinction  between  **  recognizances  "  and  ^^  securities  taken 
in  pursuance  of  "  this  Act  (see  s.  23,  post)  must  be  borne  in  mind. 

Sub-section  (1)  applies  to  a  recognizance  taken  before  a  police 
officer  pursuant  to  s.  38,  post,  to  appear  before  a  court  of  summary 
jurisdiction  as  well  as  to  a  recognizance  taken  before  such  court. 
The  recovery  of  fines  adjudged  to  be  paid  and  ascertained  by  a 
conviction  is  provided  for  by  s.  21  (3),  post. 

With  regard  to  sub-s.  (2),  see  11  &  12  Vict.  c.  43,  s.  31,  and  the 
potes  thereon,  ante,  p.  116,  and  as  to  sub-s.  (3),  see  11  &  12  Vict, 
c.  43,  s.  20,  anU,  p.  100. 

See  forms  in  Consolidated  Forms,  lSS&,post,  as  to  recognizances 
[3,  26,  36 — 38  and  41]  ;  and  for  forms  applicable  to  sub-s.  (2),  see 
Forms  [3,  13,  25  and  36]  ;  and  for  the  regulations  as  to  securities 
taken  under  this  Act,  see  s.  23,  post. 

In  the  case  of  corporations  it  is  the  practice  to  accept  the  recog- 
nizances of  some  member  of  the  body,  usually  a  director  (Southern 
CountUs  Deposit  Bank  v.  Boaler,  69  J.  P.  536  ;  11  T.  L.  R.  568). 
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Sect.  9.  As  to  recognizance  of  married  women,  see  note  to  s.  21  of  11  & 

12  Vict.  c.  42,^«<. 


NOTK. 


Smrender  lyy  Surety. — A  surety  for  the  peace  or  for  good 
behaviour  cannot  surrender  his  principal  even  though  he  fears  a 
breach  of  the  peace,  but  in  cases  of  bail  for  a  person's  appearance 
the  sureties  may  re-seize  him  if  they  fear  his  escape,  and  take  him 
before  the  justice  or  court,  by  whom  he  may  be  committed,  and 
thus  the  bail  may  be  discharged  from  their  recognizance,  but  he 
is  at  liberty  to  find  new  sureties  (52  J.  P.  653  ;  2  Hale,  124—7  ; 
2  Hawk.  c.  1523 ;  Com.  Dig.  Bail.  Q.  2  ;  and  see  Bum's 
Justice,  Vol.  I.). 

In  Rex  V.  Sangiovanni,  before  the  learned  Recorder  at  the 
Central  Criminal  Court,  tbe  court,  upon  being  satisfied  that  the 
sureties  had  taken  all  reasonable  steps  to  secure  the  attendance  of 
the  defendant,  withdrew  an  estreat  previously  ordered,  but  which 
had  not  yet  issued  (68  J.  P.  55). 

10.  Summary  trial  of  children  for  indictable  qfeneeSy 
unless  objected  to  by  parent  or  fftuirdian,^  (1)  Where  a 
child  18  charged  before  a  court  of  summary  jurisdiction 
with  any  indictable  oflfence  other  than  homicide,  the  court, 
if  they  think  it  expedient  so  to  do,  and  if  the  parent  or 
guardian  of  the  child  so  charged,  when  informed  by  the 
court  of  his  right  to  have  the  child  tried  by  a  jury,  does 
not  object  to  the  child  being  dealt  with  summarily,  may 
deal  summarily  with  the  oflfence,  and  inflict  the  same 
description  of  punishment  as  might  have  been  inflicted 
had  the  case  been  tried  on  indictment : 

Provided  that — 

(a)  A  sentence  of  penal  servitude  shall  not  be  passed, 

but  imprisonment  shall  be  substituted  therefor  •,. 
and 

(b)  Where  imprisonment  is  awarded,  the  term  shall  not 

in  any  case  exceed  one  month  ;  and 

(c)  Where  a  fine  is  awarded,  the  amount  shall  not  in 

any  case  exceed  forty  shillings  ;  and 

(d)  When  the  child  is  a  male  the  court  may,  either  in 

addition  to  or  instead  of  any  other  punishment,, 
adjudge  the  child  to  be,  as  soon  as  practicable, 
privately  whipped  with  not  more  than  six 
strokes  of  a  birch  rod  by  a  constable,  in  the 
presence  of  an  inspector  or  other  officer  of  police 
of  higher  rank  than  a  constable,  and  also  in  the 
presence,  if  he  desires  to  be  present,  of  the- 
parent  or  guardian  of  the  child. 
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(2)  For  the  purpose  of  a  proceeding  under  this  section.     Sect.  10. 
the  court  of  summary  jurisdiction,  at  any  time  during  the 
hearing  of  the  case  at  which  they  become  satisfied  by  the 
evidence    that   it  is   expedient    to   deal   with    the   case 
summarily,  shall  cause   the  charge   to   be   reduced  into 

writing  and  read  to  the  parent  or  guardian  of  the  child, 
and  then  address  a  question  to  such  parent  or  guardian  to 
the  following  eflfect :  "  Do  you  desire  the  child  to  be  tried 
by  a  jury,  and  object  to  the  case  being  dealt  with  sum- 
marily ? "  with  a  statement,  if  the  court  think  such 
statement  desirable  for  the  information  of  such  parent  or 
guardian,  of  the  meaning  of  the  case  being  dealt  with 
summarily,  and  of  the  assizes  or  sessions  (as  the  case 
may  be)  at  which  the  child  will  be  tried  if  tried  by  a 
jury. 

(3)  Where  the  parent  or  guardian  of  a  child  is  not 
present  when  the  child  is  charged  with  an  indictable 
offence  before  a  court  of  summary  jurisdiction,  the  court 
may,  if  they  think  it  just  so  to  do,  remand  the  child  for 
the  purpose  of  causing  notice  to  be  served  on  such  parent 
or  guardian,  with  a  view  so  far  as  is  practicable  of 
securing  his  attendance  at  the  hearing  of  the  charge,  or 
the  court  may,  if  they  think  it  expedient  so  to  do,  deal 
with  the  case  summarily. 

(4)  This  section  shall  not  prejudice  the  right  of  a  court 
of  summary  jurisdiction  to  send  a  child  to  a  reformatory 
or  industrial  school. 

(5)  This  section  shall  not  render  punishable  for  an 
offence  any  child  who  is  not,  in  the  opinion  of  the  court 
before  whom  he  is  charged,  above  the  age  of  seven  years 
and  of  sufficient  capacity  to  commit  crime. 

For  procedure^  see  ss.  27  and  28,  posi^  and  s.  49,  postj  for  defini- 
tion of  "  child."  See  R.  v.  Viasani,  30  J.  P.  768,  where  it  was 
held  that  justices  may  form  their  opinion  from  the  appearance  of 
the  child  or  from  evidence  as  to  its  actual  age.  As  to  the  liability 
of  the  parent  or  guardian  in  case  of  an  offence  committed  by  a 
child,  see  s.  2  of  the  Youthful  Offenders  Act,  1901  (1  Edw.  7, 
c.  20),  in  the  Appendix,  po8L 

As  to  remand  of  a  child  to  a  remand  home,  see  s.  4  of  the 
Youthful  Offenders  Act,  1901  (1  Edw.  7,  c.  20),  in  the  Appendix, 
post. 

Pnnisllinent  of  Ohild. — Under  this  section,  which  authorises  a 
court  of  summary  jurisdiction  to  deal  with  a  child  for  any  indict- 
able offence  (other  than  homicide),  it  only  has  the  power  to  inflict 
the  same  description  of  punishment  as  might  have  been  inflicted 
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Sect.  10.  had  the  case  been  tried  on  indictment,  except  the  panLshment  of 
- —  whipping  provided  by  8.  1  (d).  Therefore,  in  cases  where  the 
NoTK.  court,  after  a  conviction  upon  indictment,  cannot  fine  the  offender 
under  the  statute  under  which  the  indictment  was  framed,  a  court 
of  summary  jurisdiction  dealing  summarily  with  a  child  will  not 
have  that  power,  and  it  will  be  noticed  that  s.  4,  anUy  as  to 
mitigation  of  imprisonment  to  fine,  only  provides  for  those  cases 
where  a  court  of  summary  jurisdiction  has  power  to  impose 
imprisonment  without  a  fine. 

DepositionB. — With  regard  to  the  necessity  of  taking  and 
filing  depositions  in  cases  under  ss.  10 — 13  and  of  this  Act, 
see  the  following  letter  from  the  Home  Secretary,  published  in 
45  J.  P.  366  : 

"  Whitehall,  30th  April,  1881. 

"  Sir, — In  reply  to  your  letter  of  the  6th  instant  making  certain 
inquiries  in  regard  to  the  requirements  of  the  Summary  Juris- 
diction Act,  I  am  directed  to  observe  that  the  opinion  of  the 
Secretary  of  State  upon  questions  of  law  or  the  construction  of 
Acts  of  Parliament  is  of  no  legal  nor  binding  authority. 

^*  Sir  William  Harcourt  has  consulted  the  chief  police  magis- 
trate, and  he  is  advised  that  it  is  necessary  to  take  and  file 
depositions  only  when  there  is  a  ^  dismissal  of  the  information.' 

*^  The  27th  section,  sub-section  4,  of  the  Summary  Jurisdiction 
Act,  1879,  shows  what  is  meant  by  dismissal  of  the  information^ 
*  it  is  equivalent  to  an  acquittal  on  indictment.' 

*^  Trial  by  justices  being  substituted  for  trial  by  jury,  the  court 
ought  not  to  assume  the  power  to  deal  with  an  offence  summarily 
unless  the  evidence  given  raise  a  strong  or  probable  presumption  c^ 
guilt  (11  &  12  Vict.  c.  42,  s.  25,  Bee  post). 

^^  The  liberation  of  a  prisoner  from  custody  does  not  necessarily 
imply  that  he  is  acquitted,  but  only  that  the  charge  against  him 
has  not  been  proved. 

*^  An  order  of  dismissal  must  not  be  transmitted  to  the  clerk  of 
the  peace,  unless  the  court  has  assumed  the  power  to  deal  with  the 
offence  summarily,  and  has  found  the  defendant  not  guilty. 

"Persons  who  appear  to  give  evidence,  but  who  are  not 
examined,  cannot  have  their  expenses  allowed  unless  they  attend 
in  obedience  to  a  summons  or  subpcma. 

"lam,  etc." 

The  order  of  dismissal,  and  the  accompanying  documents^ 
referred  to  in  sub-s.  (6)  of  s.  27,  post,  are  only  to  be  transmitted 
to  the  clerk  of  the  peace  in  cases  where  the  court  of  summary 
jurisdiction  has  assumed  the  power  to  deal  summarily  with  the 
case  as  shown  in  sub-s.  (4)  of  s.  27,  post. 

See  also  ss.  27,  28,  post. 

Forms  14,  21,  and  45  of  Consolidated  Forms,  1886, />o«<,  are 
applicable  to  this  section. 

The  court  hearing  cases  under  this  section  must  be  a  petty 
sessional  court.  See  s.  20  (1),  (8),  post,  and  the  Interpretation 
Act,  1889  (52  &  53  Vict.  c.  13),  s.  13  (12),  post. 
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The  court  under  s.  16,  po8t^  may,  without  proceeding  to  con-     Sect.  10. 
Tiction,  dismiss  the  information  and  order  the  person  charged  to         - — 
pay  damages,   not  exceeding  forty  shillings,  and   the  costs,  or        Note. 
either,  and  may  discharge  the  offender  upon  security  to  appear  for 
sentence  when  called  on,  or  to  be  of  good  behaviour. 

There  is  no  appeal  against  a  conviction  under  this  section.  See 
note  to  as.  12,  19,  po8t,  i 

Caiiacity  of  Inflants  to  cominit  Crime. — With  regard  to 
persons  of  immature  years,  the  irule  is  that  no  infant  within  the 
age  of  seven  years  can  be  guilty  of  felony  {Marsh  v.  Loader, 
11  W.  B.  784  ;  14  C.  B.  (n.s.)  535),  or  be  punished  for  any 
capital  offence  ;  for  within  that  age  an  infant  is  by  presumption 
of  law  doli  incapaxy  and  cannot  be  endowed  with  any  discretion, 
and  against  this  presumption  no  averment  can  be  received  (4  Com. 
Broom  &  Hadley,  18).  This  legal  incapacity,  however,  ceases 
when  the  infant  attains  the  age  of  fourteen  years,  after  which 
period  his  act  becomes  subject  to  the  same  rule  of  construction  as 
that  of  any  other  person. 

Between  the  age  of  seven  and  fourteen  an  infant  is  deemed 
{prima  facie)  to  be  doli  incapax ;  but  in  this  case  malitia  aupplet 
(BtaUm  applies.  The  word  malitia  is  here  used  in  its  legal 
signification  :  "  Malice,  in  the  legal  acceptation  of  the  term,  is  not 
confined  to  personal  spite  against  individuals,  but  consists  in  a 
conscious  violation  of  the  law  to  the  prejudice  of  another" 
{per  Lord  Campbell,  C.J.,  9  Clark  &  Fin.  321).  See  also 
R,  V.  Haney,  2  B.  &  C.  267,  268.  Accordingly,  at  the  age  above 
mentioned,  the  ordinary  legal  presumption  may  be  rebutted  by 
strong  and  pregnant  evidence  of  a  mischievous  discretion  ;  for  the 
capacity  of  doing  ill  and  committing  crime  is  not  so  much 
measured  by  years  and  days  as  by  the  strength  of  the  delinquent's 
understanding  and  judgment.  In  all  such  cases,  however,  the 
evidence  of  malice  ought  to  be  strong  and  clear  beyond  all  doubt 
or  contradiction  (4  Black.  Com.  23).  And  two  questions,  more- 
over, ought  to  be  left  for  the  consideration  of  the  jury«  and 
should,  therefore,  be  considered  by  justices  summarily  adjudi- 
cating upon  an  indictable  offence  under  this  section  :  (1)  Did  the 
accused  commit  the  offence?  and  (2)  had  he  at  the  time  of  its 
commission  a  guilty  knowledge  that  he  was  doing  wrong  ?  (/?.  v. 
Owen,  4  C.  &  P.  236). 

In  the  case  of  rape,  however,  it  is  a  presumtio  juris  et  dejure, 
not  admitting  of  proof  to  the  contrary,  that  within  the  age  of 
fourteen  years  this  particular  offence  cannot,  by  reason  of  physical 
inability,  be  conmiitted  {R,  v.  Philips,  8  C.  &  P.  736  ;  R,  v. 
Jordan,  9  C.  &  P.  118  ;  R.  v.  Groomhridge,  7  C.  &  P.  582).  But 
an  infant  under  fourteen  years  of  age  can  be  convicted  as  a  prin- 
cipal in  the  second  degree  to  a  rape  {R,  v.  Eldershaw,  3  C.  &  P. 
396),  but  not  of  an  assault  with  intent  to  commit  a  rape  {R.  v. 
Philips,  supra). 

And  where  coining  implements  were  found  in  the  house 
occupied  by  a  man,  his  wife,  and  child  ten  years  of  age,  the  jury 
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Sect.  10.      was  directed  to  acquit  the  child  of  a  felonious  possession  {R.  ▼. 

■ Booker,  2  Cox  C.  C.  272).     In  a  case  decided  in  1629,  an  infant 

^^^^^  between  eight  and  nine  years  of  age  was  convicted  of  bnming  two 
bams  in  Windsor,  and  it  appearing  that  he  had  malice,  revenge, 
craft  and  cunning,  he  was  executed  (R,  v.  Dean^  1  Hale,  25). 
And  see  R.  v.  York,  Foster,  70 ;  and  R.  v.  Vamplen,  3  F.  &  F. 
520 :  cases  of  murder  by  infants  under  ten  and  thirteen 
respectively.  See  cases  collected  in  1  Russ.  on  Crimes.  And  as 
to  the  liability  of  an  infant  for  misdemeanor,  see  4  Black. 
Com.  25. 

A  child  may,  instead  of  being  sent  to  an  industrial  school,  be 
committed  to  the  care  of  a  relation  or  person  named  by  the  court, 
as  provided  in  s.  9  of  the  Prevention  of  Cruelty  to  Children  Act, 
1904  (4  Edw.  7,  c.  15).  When  a  child  is  duly' before  a  court  of 
summary  jurisdiction  on  a  charge  of  larceny  which  is  dismissed, 
the  court  may,  without  any  fresh  summons  or  proceedings,  make 
an  order  under  s.  14  of  the  Industrial  Schools  Act,  1866  (29  & 
30  Vict.  c.  118),  sending  him  to  an  industrial  school  (/?.  v.  Jermmgt 
and  Another;  Ex  parte  Symons,  [1896]  1  Q.  B.  64  ;  60  J.  P.  199  ; 
73  L.  T.  412  ;  18  Cox  C.  C.  205  ;  12  T.  L.  R.  37  ;  65  L.  J.  M.  C. 
26  ;  S.  C,  R.  V.  Devonshire  JJ.,  59  J.  P.  756). 

Befoimatory  School. — A  '*  child,"  as  defined  by  this  Act, 
cannot  be  sent  to  a  reformatory  school  unless  it  is  proved  that  be 
has  been  previously  convicted  of  an  offence  punishable  with  penal 
servitude  or  imprisonment.  See  the  Reformatory  Schools  Act, 
1893  (56  &  57  Vict.  c.  48,  s.  1),  post,  p.  137  ;  also  s.  11,  post, 
and  notes  to  that  section. 

There  is  no  appeal  against  a  conviction  under  this  section.  Sec 
s.  19,  post,  and  definition  of  "past  Act"  and  "future  Act"  in 
s.  49,  post,  and  note  to  s.  12,  post. 

For  forms  of  conmiitment,  etc.,  to  reformatories  and  industrial 
schools,  see  the  S.  J.  Rules  (September),  1903,  post. 

Treatment  of  Ghildren  before  the  Court. — The  Home  Secre- 
tary, by  circular  letter  of  August  22nd,  1905,  called  attention  to 
the  desirability  of  protecting  children  from  contact  with  criminal 
adults  and  of  keeping  the  cases  in  which  children  were  concerned 
as  distinct  as  possible  from  the  other  business  of  the  court,  and 
enclosed  for  the  consideration  of  courts  of  summary  jurisdiction 
regulations  on  the  subject  issued  to  the  metropolitan  police  courts. 

IL  Summary  trial  of  young  persons.^  (1)  Where  a 
yonng  person  is  charged  before  a  conrt  of  summary 
jurisdiction  with  any  indictable  oflFence  other  than  homicide 
[see  62  &  63  Vict.  c.  22],  the  court,  if  they  think  it 
expedient  so  to  do,  having  regard  to  the  character  and 
antecedents  of  the  person  charged,  the  nature  of  the 
offence,  and  all  the  circumstances  of  the  case,  and 
if  the  young  person  charged  with  the  oflFence,  when 
informed  by  the  court  of  his  right  to  be  tried  by  a  jury, 


Digiti 


zed  by  Google 


42  &  43  Vict.  o.  49,  s.  11.  137 

consents  to  be  dealt  with  snmmarily,  may  deal  summarily  Sect.  11. 
with  the  offence,  and  in  their  discretion  adjudge  such 
person,  if  found  guilty  of  the  offence,  either  to  pay  a  fine 
not  exceeding  ten  pounds,  or  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceeding  three 
months  ;  and  if  the  young  person  is  a  male,  and,  in  the 
opinion  of  the  court,  under  tne  age  of  fourteen  years,  the 
coort,  if  they  think  it  expedient  so  to  do,  may,  either  in 
substitution  for  or  in  addition  to  any  other  punishment 
under  this  Act,  adjudge  such  young  person  to  be,  as  soon 
as  practicable,  privately  whipped  with  not  more  than 
twelve  strokes  of  a  birch  rod  by  a  constable,  in  the  pre* 
sence  of  an  inspector  or  other  oflScer  of  police  of  higher 
rank  than  a  constable,  and  also  in  the  presence,  if  he 
desires  to  be  present,  of  the  parent  or  guardian  of  such 
young  person. 

(2)  For  the  purpose  of  a  proceeding  under  this  section, 
the  court,  at  any  time  during  the  hearing  of  the  case  at 
which  they  become  satisfied  by  the  evidence  that  it  is 
expedient  to  deal  with  the  case  summarily,  shall  cause  the 
charge  to  be  reduced  into  writing  and  read  to  the  young 
person  charged,  and  then  address  a  question  to  him  to  the 
following  effect :  "  Do  you  desire  to  be  tri^d  by  a  jury,  or 
do  you  consent  to  the  case  being  dealt  with  summarily  ?  " 
with  the  statement,  if  the  court  think  such  statement 
desirable  for  the  information  of  the  young  person  to  whom 
the  question  is  addressed,  of  the  meaning  of  the  case 
being  dealt  with  summarily,  and  of  the  assizes  or  sessions 
(as  the  case  may  be)  at  which  he  will  be  tried  if  tried  by 
^jnry. 

(3)  This  section  shall  not  prejudice  the  right  of  a  court 
of  summary  jurisdiction  to  send  a  young  person  to  a 
reformatory  or  an  industrial  school. 

For  procedure,  see  ss.  27  and  28,  post^  and  s.  49,  post,  for  definition 
-of  •*  young  person." 

As  to  the  liability  of  a  parent  or  guardian  in  case  of  an  offence 
^XHumitted  by  a  young  person,  see  s.  2  of  the  Youthful  Offenders 
Act,  1901  (1  Edw.  7,  c.  20),  and  as  to  remand,  s.  4  of  that  Act,  in 
the  Appendix,  post. 

If  any  fine  is  imposed  under  this  section  it  will  be  recoverable 
nnder  the  provisions  of  11  &  12  Vict.  c.  43,  ss.  19,  22,  ante,  pp.  97, 
102,  and  s.  5  of  S.  J.  Act,  1879,  anU,  p.  125.  Hard  labour  cannot 
be  awarded  for  non-payment. 

Befoimatory  Schools.— By  the  56  &  57  Vict.  c.  48,  s.  1  (The 
Beformatory  Schools  Act,  1893),  where  a  youthful  offender,  who, 
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Sect.  11.      in  the  opinion  of  the  court  before  whom  he  is  charged,  is  less  than 

sixteen  years  of  age,  is  convicted,  whether  on  indictment  or  by  a 

Note  court  of  summary  jurisdiction,  of  an  offence  punishable  with  penal 
servitude  or  imprisonment,  and  either— (a)  appears  to  the  court  to 
be  not  less  than  twelve  years  of  age  ;  or  (b)  is  proved  to  have 
been  previously  convicted  of  an  offence  punishable  with  penal 
servitude  or  imprisonment,  the  court  may,  in  addition  to  or  in 
lieu  of  sentencing  him  according  to  law  to  any  punishment,  order 
that  he  be  sent  to  a  certified  reformatory  school,  and  be  there 
detained  for  a  period  of  not  less  than  three  and  not  more  than 
five  years,  so,  however,  that  the  period  is  such  as  will  in  the 
opinion  of  the  court  expire  at  or  before  the  time  at  which  the 
offender  will  attain  the  age  of  nineteen  years.  Provided  that  where 
the  offender  is  ordered  to  be  sent  to  a  certified  reformatory  school 
he  shall  not  in  addition  be  sentenced  to  penal  servitude  or  imprison- 
ment  (62  &  63  Vict.  c.  12). 

Section  2.  Without  prejudice  to  any  other  powers  of  the  court, 
the  court  may  direct  that  the  offender  be  taken  to  a  prison,  or  to 
any  other  place,  not  being  a  prison,  which  the  court  thinks  fit,  and 
the  occupier  of  which  is  willing  to  receive  him,  and  be  detained 
therein  for  any  time  not  exceeding  seven  days,  or  in  case  of 
necessity  for  a  period  not  exceeding  fourteen  days,  or  until  an 
order  is  sooner  made  for  his  discharge,  or  for  his  being  sent  to  a 
reformatory  school  or  otherwise  dealt  with  under  this  or  any  other 
Act ;  and  the  person  to  whom  the  order  is  addressed  is  hereby 
empowered  and  required  to  detain  him  accordingly,  and  if  the 
offender  escapes  he  may  be  apprehended  without  warrant  and 
brought  back  to  the  place  of  detention. 

The  following  extracts  from  a  letter  of  the  Home  Secretary, 
dated  August  14th,  1899,  may  be  here  referred  to  : 

*'The  Secretary  of  State  desires  to  take  this  opportunity  of 
removing  a  misapprehension  which  appears  to  exist  respecting  the 
effect  of  the  provision  in  the  Reformatory  Schools  Amendment 
Act,  1899,  that  where  an  offender  is  ordered  to  be  sent  to  a 
reformatory  school  he  shall  not  in  addition  be  sentenced  to  penal 
servitude  or  imprisonment.  This  provision  in  no  way  affects  the 
second  section  of  the  Reformatory  Schools  Act,  1893,  by  which 
the  court  may  direct  that  the  offender  be  taken  to  a  prison,  or 
other  fit  place,  until  an  order  is  made  for  his  discharge  or  for  his 
being  sent  to  a  school.  If  no  other  place  is  available,  the  court 
may  as  heretofore,  send  the  offender  to  a  prison  for  a  short  time 
until  a  fit  school  is  found  to  which  he  can  be  committed  ;  but  in 
many  cases  the  justices  are  doubtless  in  touch  with  one  or  more 
reformatories,  and  can  readily  ascertain  if  the  offender  can  be 
received,  without  sending  him  to  prison  in  order  that  enquiries 
may  be  made.'* 

29  &  30  Vict.  c.  118.— Industrial  Schools.— Any  child  (not 
previously  convicted  of  felony)  is  liable  to  be  sent  to  an  industrial 
school  who,  being  apparently  under  the  age  of  twelve,  is  charged 
before  justices  of  the  peace  with  having  committed  an  offence 
punishable  by  imprisonment,  or  some  less  punishment ;  or  who^ 
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being  apparently  under  the  age  of  fourteen,  is  brought  before     Sect.  IL 

them  as  being  found  begging  or  reeeiring  alms,  or  being  in  any 

street  or  public  place  for  such  purpose  ;  or  as  being  found  wander-        Notk. 

ing   without  any  home  or  settled   place   of  abode,   or  proper 

guardianship,  or  visible  means  of  subsistence  ;  or  as  found  destitute, 

either  being  an  orphan  or  having  a  surviving  parent  who  is  under- 

giHng  penal  servitude  or  imprisonment,  or  found  frequenting  the 

company  of  reputed  thieves  ;  that  is  lodging,  living,  or  residing 

with  common  or  reputed  prostitutes,  or  in  a  house  frequented  by  * 

prostitutes  for  the  purpose  of  prostitution,  or  that  frequents  the 

company  of  prostitutes  ;  or  whose  parent  or  guardian  represents 

that  he  is  unable  to  control  such  child,  and  that  he  desires  him  to 

be  sent  to  such  a  school.     A  child  circumstanced  as  in  any  of  the 

above  cases  may,  if  the  justices  think  it  expedient,  be  sent  for 

SQch  period  as  may  seem  necessary  for  his  education  and  training 

to  any  industrial  school,  the  managers  of  which  are  willing  to 

receive  him  ;   but  not  so  as  to  extend  the  period  of  detention 

beyond  the  time  when  the  child  shall  attain  the  age  of  sixteen  ; 

beyond  which  age  he  cannot  be  detained,  except  with  his  own 

consent  in  writing.    Under  the  Prevention  of  Cruelty  to  Children 

Act,  1904  (4  Edw.  7,  c.  15,  s.  9).  a  child  under  the  age  of  sixteen 

may,  in  lieu  of  being  sent  to  an  industrial  school,  be  committed  to 

the  care  of  a  relation  or  person  named  by  the  court.    When  a 

''  young  person  "  is  duly  before  a  court  of  summary  jurisdiction 

on  a  charge  of  larceny  which  is  dismissed,  the  court  may,  without 

a  fresh  summons  or  proceedings,  make  an  order  under  s.  14  of 

the  Industrial  Schools  Act,  1866  (29  &  30  Yict.  c.  118),  sending 

him  to  an  industrial  school  {Reg.  v.  Jennings  and  Another^  Ex  parte 

Syjtums,  12  T.  L.  E.  37  ;  65  L.  J.  M.  C.  26).    S,  C,  Reg,  y. 

Devonshire  JJ.,  59  J.  P.  756.    If  the  house  in  which  the  chUd  is 

found  is  one  frequented  by  prostitutes,  the  magistrate  is  bound  to 

make  the  order  for  removal  to  an  industrial  school,  even  though 

the  child  may  be  living  with  its  mother,  who  is  not  a  prostitute  ; 

and  the  consent  of  the  mother  to  such  removal  is  not  necessary 

(Eiseochs  v.  Jermonson,  10  Q.  B.  D.  360  ;  47  J.  P.  183  ;  52  L.  J. 

M.  C.  42  ;  48  L.  T.  225  ;  31  W.  R.  656). 

Elementary  Edncation  Act. — It  has  further  been  now  pro- 
vided by  the  Elementary  Education  Act,  1876  (39  &  40  Vict, 
c  79),  that  there  may  also  be  sent  to  an  industrial  school  any  child 
whose  parent  has  disobeyed  an  ^^ attendance  order"  made  by  a 
court  of  summary  jurisdiction.     See  s.  12  of  that  Act. 

Post  Office. — ^Any  offence  punishable  on  indictment  under  the 
Post  Office  (Protection)  Act,  1884  (47  &  48  Yict.  c.  76),  whether 
it  is  or  not  punishable  on  summary  conviction,  shall  be  deemed 
to  be  an  indictable  offence  under  the  post  office  laws  within  the 
meaning  of  the  first  schedule  to  the  S.  J.  Act,  1879  (47  &  48  Vict. 
c.76,  s.  12  (4)  )  ;  this  section  will  therefore  apply  to  such  offences. 

By  the  Infant  Felons  Act,  1840  (3  &  4  Vict.  c.  90),  if  an  infant 
mider  the  age  of  twenty-one  shall  be  convicted  of  felony,  any 
person  willing  to  take  charge  of  such  infant  may  apply  to  the 
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Sect.  IL      Court  of  Chancery  to  have  the  care  and  custody  of  the  child 

assigned  to  him,  and  if  the  court  think  that  such  a  course  will  be 

NoTK.  for  the  benefit  of  the  infant,  an  order  in  accordance  with  the 
application  may  be  made,  and  such  order  will  be  binding  on  the 
father  and  every  natural  guardian  of  the  infant.  The  order  will 
not,  however,  be  allowed  to  interfere  with  the  execution  of  the 
sentence. 

The  court  hearing  cases  under  this  section  must  be  a  pettj 
•  sessional  court.  See  s.  20  (1)  and  (8),  post,  and  the  form  of  coo- 
viction  (Consolidated  Forms,  1886,  post)  must  bear  the  signatory 
and  seals  of  two  justices. 

The  S.  J.  Act,  1884,  post,  repeals  certain  obsolete  punishments 
by  whipping. 

There  is  no  appeal  against  a  conviction  under  this  section.  See 
note.to  ss.  12  and  19,  post. 

By  4  Edw.  7,  c.  15,  s.  15  (1)  (The  Prevention  of  Cruelty  to 
Children  Act,  1904),  a  child  whose  evidence  is  received  as  therein 
mentioned,  and  who  wilfully  gives  false  evidence,  shall  be  liable 
to  be  indicted  and  tried  for  such  offence,  and  on  conviction  thereof 
may  be  adjudged  such  punishment  as  is  provided  for  by  this 
section. 

See  Forms  [15  and  21]  of  Consolidated  Forms,  1886,  pos^,  and 
for  Reformatories  and  Industrial  Schools,  the  S.  J.  Rules  (Sep- 
tember), 1903,  post,  and  Forms  therewith,  ^»^ 

12.  Summary  trial  of  adultJ]  Where  a  person  who  is 
an  adult  is  charged  before  a  court  of  summary  jurisdiction 
with  an  indictable  ofiFence  specified  in  the  second  column 
of  the  first  schedule  to  this  Act,  the  court,  if  they  think  it 
expedient  so  to  do,  having  regard  to  the  character  and  ante- 
cedents of  the  persons  charged,  the  nature  of  the  offence, 
and  all  the  circumstances  of  the  case,  and  if  the  person 
charged  with  the  offence,  when  informed  by  the  court  of 
tis  right  to  be  tried  by  a  jury,  consents  to  be  dealt  with 
summarily,  may  deal  summarily  with  the  offence,  and 
adjudge  such  person,  if  found  guilty  of  the  offence,  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  three  months,  or  to  pay  a  fine  not  exceedmg 
twenty  pounds. 

For  the  purpose  of  a  proceeding  under  this  section,  the 
court,  at  any  time  during  the  hearing  of  the  case  at  which 
they  become  satisfied  by  the  evidence  that  it  is  expedient 
to  deal  with  the  case  summarily,  shall  cause  the  charge  Ui 
be  reduced  into  writing  and  read  to  the  person  charged, 
and  then  address  a  question  to  him  to  the  following  effect : 
"  Do  you  desire  to  be  tried  by  a  jury,  or  do  you  consent 
to  the  case  being  dealt  with  summarily  ?  "  with  a  state- 
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ment,  if  the  court  think  such  statement  desirable  for  the     Sect.  12. 
information   of   the   persop    to    whom    the    question   is 
addressed,  of  the  meaning  of  the  case  being  dealt  with 
summarily,  and  of  the  assizes  or  sessions  (as  the  case  may 
be)  at  which  he  will  be  tried  if  tried  by  a  jury. 

The  court  hearing  cases  under  this  section  must  be  a  petty 
sessional  court.  See  s.  20  (1),  (6),  (8),  post,  and  for  form  of 
conviction  [15]  Consolidated  Forms,  1886,  ^oat.  If  any  fine  is 
imposed  under  this  section  it  will  be  recoverable  under  the  pro- 
visions of  11  &  12  Vict.  c.  43,  88.  19,  22,  ante,  pp.  97,  102,  and 
8.  5  of  S.  J.  Act,  1879,  ante,  p.  125  ;  hard  labour  cannot  be  awarded 
for  non-payment. 

Section  49,  post,  defines  the  expression  "  adult  *'  to  mean  a 
person  who,  in  the  opinion  of  the  court  before  whom  he  is  brought, 
is  of  the  age  of  sixteen  years  or  upwards. 

Where  under  this  section  an  adult  consents  to  be  dealt  with 
sunmiarily  by  a  court  of  summary  jurisdiction,  and  is  convicted 
and  adjudged  to  be  imprisoned  without  the  option  of  a  fine,  there 
is  no  appeal  under  s.  1 9  of  this  Act  to  quarter  sessions  against  sucl^ 
conviction  {Reg.  v.  London  JJ,,  [1892]  1  Q.  B.  664  ;  56  J.  P.  421 ; 
61  L.  J.  M.  C.  104  ;  8  T.  L.  R.  338. 

Where  an  adult  charged  before  a  court  of  summary  jurisdiction 
with  an  indictable  offence  has  consented  under  this  section  to  be 
dealt  with  summarily,  the  court  ought  nevertheless  on  discovering, 
after  hearing ^the  evidence  and  before  conviction  or  acquittal,  that 
the  prisoner  has  been  previously  convicted  on  indictment  so  as  to 
be  punishable  by  pensd  servitude,  to  refuse  to  convict  or  acquit, 
and  ought  to  commit  for  trial  to  the  sessions  or  assizes.  Per  the 
learned  Recorder  of  Ludlow  in  Rex  v.  Lloyd,  65  J.  P.  825. 

Offences  mentioned  in  the  first  schedule  to  the  Inebriates  Act, 
1898  (61  &  62  Vict.  c.  60),  may  be  "  on  consent "  dealt  with  sum- 
rnarily,  and  the  S.  J.  Act,  1879,  shall  apply  to  proceedings  under 
s.  2  of  the  Inebriates  Act,  1898,  as  if  the  offence  charged  were 
specified  in  the  second  column  of  the  First  Schedule  to  the  S.  J. 
Act,  1879,  The  Inebriates  Act,  1898,  prescribes  a  term  of  deten- 
tion not  exceeding  three  years  in  a  certified  inebriate  reformatory, 
which  of  course  is  in  such  cases  to  take  the  place  of  the  adjudica- 
tion in  the  first  portion  of  a.  12  of  the  S.  J.  Act,  1879. 

See  Forms  [15  and  21]  of  Consolidated  Forms,  1886,  post,  and 
as  to  procedure,  ss.  27  and  28,  post. 

13.  Summary  conviction  on  plea  of  guilty  of  adult,^ 
(1)  Where  a  person  who  is  an  adult  is  charge(i  before  a 
court  of  summary  jurisdiction  with  an  indictable  ofiFence 
which  is  specified  in  the  first  column  x)f  the  first  schedule 
to  this  Act,  and  is  not  comprised  in  the  second  column  of 
that  schedule,  and  the  court  at  any  time  during  the 
hearing  of  the  case  become  satisfied  that  the  evidence  is 
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Sect.  13.  sufficient  to  put  the  person  charged  on  his  trial  for  the 
said  o£Fence,  and  further  are  satisfied  (either  after  such  a 
remand  as  is  provided  by  this  Act  or  otherwise)  that  the 
case  is  one  wnich,  having  regard  to  the  character  and 
antecedents  of  the  person  charged,  the  nature  of  the 
offence,  and  all  the  circumstances  of  the  case,  may  properly 
be  dealt  with  summarily,  and  may  be  adequately  punished 
by  virtue  of  the  powers  o'f  this  Act,  then  the  court  shall 
cause  the  charge  to  be  reduced  into  writing  and  read  to 
the  person  charged,  and  shall  then  ask  him  whether  he  is 
guilty  or  not  of  the  charge  ;  and  if  such  person  says  that 
he  is  guilty,  the  court  shall  thereupon  cause  a  plea  of 
guilty  to  be  entered,  and  adjudge  him  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  exceeding 
six  months. 

(2)  The  court,  before  asking,  in  pursuance  of  this 
section,  the  person  charged  whether  he  is  guilty  or  not, 
shall  explain  to  him  that  he^  is  not  obliged  to  plead  or 
answer,  and  that  if  he  pleads  guilty  he  will  be  dealt  with 
summarily,  and  that  if  he  does  not  plead  or  answer,  or 
pleads  not  guilty,  he  will  be  dealt  with  in  the  usual 
course  ;  with  a  s^tement,  if  the  court  thinks  such  state- 
ment desirable  for  the  information  of  the  person  to  whom 
the  question  is  addressed,  of  the  meaning  of  the  case  bein^ 
dealt  with  summarily  or  in  the  usual  course,  and  of  the 
assizes  or  sessions  (as  the  ease  may  be)  at  which  such 
person  will  be  tried  if  tried  by  a  jury.  The  court  shall 
further  state  to  such  person  to  the  effect  that  he  is  not 
obliged  to  say  anything  unless  he  desires  to  do  so,  but 
that  whatever  he  says  will  be  taken  down  in  writing,  and 
may  be  given  in  evidence  against  him  upon  his  trial,  and 
shall  give  him  clearly  to  understand  that  he  has  nothing 
to  hope  from  any  promise  of  favour,  and  nothing  to  fear 
from  any  threat  which  may  have  been  held  out  to  him  to 
induce  him  to  make  any  admission  or  confession  of  his  guilt, 
but  that  whatever  he  then  says  may  be  given  in  evidence 
against  him  upon  his  trial,  notwithstanding  such  promise 
or  threat. 

(3)  If  the  prisoner  does  not  plead  guilty,  whatever  he 
says  in  answer  shall  be  taken  down  in  writing  and  read 
over  to  him,  and  signed  by  a  justice  constituting  or  form- 
ing part  of  the  court,  and  kept  with  the  depositions  of  the 
witnesses,  and  transmitted  with  them  in  manner  required 
by  law,  and  afterwards  upon  the  trial  of  the  prisoner  may, 
if  necessary,  be  given  in  evidence  against  him  without 
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fnrther  proof  thereof,  unless  it  is  proved  that  the  justice     Sect.  18. 
purporting  to  have  signed  the  same  did  not  in  fact  sign 
the  same. 

For  procedure,  see  ss.  27  and  2Sj  post,  and  Forms  [16]  and  [40] 
of  Consolidated  Forms  of  1886,  post. 

See  s.  24  (1),  post,  as  to  power  of  a  coart  of  summary  jurisdic- 
tion to  remand  for  indictable  offences. 

The  court  hearing  cases  under  this  section  must  be  a  petty 
sessional  court  (see  s.  20  (1)  (8),  post),  and  s.  13  (12)  of  the 
Interpretation  Act,  1889  (52  A  63  Vict.  c.  63),  post. 

As  to  transmission  of  depositions,  see  11  &  12  Yict.  c.  42,  s.  20, 
post,  and  as  to  depositions  of  witnesses  for  the  defence  called 
before  justices,  see  the  Criminal  Law  Amendment  Act,  1867 
(30  &  SI  Yict.  c.  35),  s.  3,  post,  in  the  Appendix. 

14.  Restriction  an  summary  dealing  tcith  adult  charged 
with  indictable  offence^  Where  a  person  who  is  an  adult 
is  charged  before  a  court  of  summary  jurisdiction  with 
any  indictable  offence  specified  in  the  first  schedule  to  this 
Act,  and  it  appears  to  the  court  that  the  offence  is  one 
which,  owing  to  a  previous  conviction  on  indictment  of 
the  person  so  charged,  is  punishable  by  law  with  penal 
servitude,  the  court  shall  not  deal  with  the  case  summarily 
in  pursuance  of  this  Act. 

As  to  "  previous  conviction,"  see  note  to  s.  16,  post. 
As  to  proof  of  previous  conviction,  see  34  &  35  Vict.  c.  112,  s.  18 
(The  Prevention  of  Crimes  Act,  1871).     The  mode  of  proof  under 
this  section  is  in  addition  to,  and  not  in  substitution  for,  any  other 
mode  of  proving  such  previous  conviction. 

There  is  a  diversity  of  opinion  as  to  whether  a  previous  convic- 
tion under  this  ^ct  would  prevent  the  court  from  dealing 
summarily  with  the  case.  The  following  question  was  submitted 
to  Sir  Harry  Poland  :  **  Whether  the  words  *  on  indictment  *  in 
s.  14  of  the  Summary  Jurisdiction  Act  are  to  be  taken  literally, 
or  whether  they  are  to  be  deemed  to  include  all  previous  convic- 
tions for  indictable  offences  under  the  repealed  Criminal  Justice 
Act  and  under  ss.  12  and  13  of  the  S.  J.  Act,  1879,  and  also  all  like 
sanmiary  convictions  for  felony  or  otherwise  under  the  repealed 
Juvenile  Offenders  Acts  (10  &  11  Vict.  c.  82,  and  13  &  14  Vict, 
c.  37)  and  under  ss.  10  and  1 1  of  the  S.  J.  Act,  1879."  His  opinion 
(quoted  in  48  J.  P.  297)  was  as  follows  :  "  I  am  of  opinion  that 
the  words  *  on  indictment '  are  to  be  taken  literally,  and  that  they 
are  not  to  be  deemed  to  include  the  sunmiary  convictions  referred 
to  in  the  question."  See  also  Stone's  Justices'  Manual  (38th  ed.), 
p.  29.  See,  however,  the  opinions  of  the  Home  Secretary  (Law 
Times,  1st  May,  1880)  and  of  the  editors  of  the  Justice  of  the 
Peace  (48  J.  P.  669),  that  an  offender  should  not  be  dealt  with 
sammarily  after  a  conviction  under  this  statute  ;  and  see  treatises 
on  this  subject  at  61  J.  P.  531,  and  62  J.  P.  380. 
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Sect.  14.  A  conviction  is  proved  either  by  the  formal  conviction  being 

produced  from  the  clerk  of  the  peace's  office  or  by  an  examined 

Note.  copy  of  it ;  but,  by  some  statutes,  a  certified  copy  of  such  convic- 
tion, under  the  hand  of  the  clerk  of  the  peace,  or  his  deputy  {R.  v. 
Parsons,  35  L.  J.  M.  C.  167),  or  other  proof  is  allowed  (Giles  v. 
Siney,  28  J.  P.  756  ;  13  W.  E.  92). 

As  to  certificates  of  previous  convictions,  the  following  extracts 
from  two  letters  from  the  Home  Office,  dated  April  2nd,  1889, 
and  July  20th,  1889,  may  be  referred  to.  "  The  Secretary  of  State 
has  had  under  his  consideration  the  question  whether  it  is 
expedient  to  continue  the  practice  under  which  the  certificates  of 
previous  convictions  of  prisoners  committed  for  trial,  which 
are  required  for  the  court  before  which  the  indictment  will  be 
laid,  have  been  procured  by  the  prison  authorities  or  prison 
officers. 

"  It  appears  to  the  Secretary  of  State  that  the  obtaining  of  this 
certificate  is  part  of  the  duty  of  the  prosecution,  and  that,  if  so,  it 
cannot  be  the  duty  either  of  the  prison  authority  or  of  the  prison 
warder,  but  it  must  be  the  duty  of  the  prosecutor,  and,  con- 
sequently, of  the  police  in  any  case  in  which  a  constable  is  bound 
over  to  prosecute. 

"  In  cases  other  than  those  in  which  the  police  are  bound  ov«' 
to  prosecute  it  will  be  the  duty  of  private  prosecutors  to  procure 
the  certificates  of  conviction  of  prisoners  committed  for  trial. 

"  Whenever  the  actual  prosecutor  is  not  represented  by  a  solicitor, 
the  certificates  of  conviction  must  be  procured  by  the  police  in 
the  same  manner  as  when  an  officer  of  police  is  bound  over  to 
prosecute." 

In  London  School  Board  v.  Harvey,  4  Q.  B.  D.  451  :  48  L.  J. 
M.  C.  130  ;  27  W.  R.  786,  an  order  of  a  court  of  summary  jurisdic- 
tion, under  the  Education  Act,  1876,  imposing  a  penalty  on  a 
parent  for  non-compliance  with  a  previous  attendance  order,  may 
be  proved  in  subsequent  proceedings  by  the  minute  books  of  th^ 
court  containing  an  entry  of  the  order,  and  it  is  unnecessaiy  to 
produce  a  copy  of  the  order  signed  by  the  cleVk  of  the  peace  or 
other  officer  of  the  sessions. 

As  to  the  register  of  a  court  of  summary  jurisdiction,  see  s.  22, 
post.  As  to  certificate  of  conviction  under  the  Salmon  Fisheries 
Acts,  see  36  &  37  Yict.  c.  71,  s.  11,  and  as  to  evidence  of  the 
register  kept  in  pursuance  of  the  Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  see  s.  58  of  that  statute. 

16.  Restriction  on  punishment  of  child  for  summary 
offence.^  A  child  on  summary  conviction  for  an  oflFence 
punishable  on  summary  conviction  under  this  Act,  or  under 
any  other  Act,  whether  past  or  future,  shall  not  be 
imprisoned  for  a  longer  period  than  one  month,  nor  fined 
a  larger  sum  than  forty  shillings. 

With  reference  to  this  section,  see  s.  10  (1),  (b)  and  (c),  on^i 
p.  132. 
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16.  Power  of  court  to  discharge  accused  vnthout  punish'-  Sect.  16. 
ment.']  If  upon  the  hearing  of  a  charge  for  an  offence 
punishable  on  summary  conviction  under  this  Act,  or  under 
any  other  Act,  whether  past  or  future,  the  court  of  summary 
jnrisdiction  think  that  though  the  charge  is  proved  the 
offence  was  in  the  particular  case  of  so  trifling  a  nature 
that  it  is  inexpedient  to  inflict  any  punishment,  or  any 
other  than  a  nominal  punishment, 

(1)  The  court,  without  proceeding  to  conviction,  may 

dismiss  the  information,  and,  if  the  court  think 
fit,  may  order  the  person  charged  to  pay  such 
damages,  not  exceeding  forty  shillings,  and  such 
costs  of  the  proceedings,  or  either  of  them,  as  the 
court  think  reasonable  ;  or, 

(2)  The  court,   upon   convicting   the   person   charged 

may  discharge  him  conditionally  on  his  giving 
security,  with  or  without  sureties,  to  appear  for 
sentence  when  called  upon,  or  to  be  of  good 
behaviour,  and  either  without  payment  of 
damages  and  costs,  or  subject  to  the  payment  of 
such  damages  and  costs,  or  either  of  them,  as  the 
court  think  reasonable  : 

Provided  that  this  section  shall  not  apply  to  an  adult 
convicted  in  pursuance  of  this  Act  of  an  offence  of  which 
he  has  pleaded  guilty,  and  of  which  he  could  not,  if  he 
had  not  pleaded  guilty,  be  convicted  by  a  court  of  sum- 
mary jurisdiction. 

This  proviso  refers  to  s.  13,  ante,  relating  to  a  summary  convic- 
tioD  of  an  adult  for  an  indictable  offence  on  the  plea  of  guilty. 

See  Form  [25]  of  Onsolidated  Forms,  1886,  ^«^,  as  to  warrants 
of  distress  on  order  for  money.  For  order  of  dismissal  with 
damages  see  Form  [22]  of  Consolidated  Forms,  1886,  ^o«^. 

There  is  a  somewhat  similar  provision  to  sub-s.  (2)  of  this 
section  in  50  &  51  Vict.  c.  25  (The  Probation  of  First  Offenders 
Act,  1887),  post 

As  to  the  offence  being  of  a  "trifling  nature,''  see  Phillips  v. 
Evans,  [1896]  1  Q.  B.  305  ;  60  J.  P.  120  ;  65  L.  J.  M.  C.  101  ; 
44  W.  R.  429,  and  Nisbet  v.  Lloyd,  68  J.  P.  396  ;  Banks  v.  Wooler, 
64  J.  P.  245,  and  Barnard  v.  Barton  and  Others,  75  L.  J.  K.  B. 
326 ;  Lee  Conservancy  Board  v.  Bishop^s  Stortford  Urban  District 
Conned,  70  J.  P.  244,  and  also  see  an  article  on  the  subject  at 
69  J.  P.  N.  229.  Justices  are  not  debarred  from  dismissing 
a  summons  under  this  section  on  the  ground  that  the  offence 
b  of  a  trifling  nature  merely  because  of  a  previous  conviction  for 
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Sect.  16.     a  Bimilar  offence.    See  Vinters  v.  Freedman,  66  J.  P.  136  ;  71  L.  J. 

K.  B.  48  ;  18  T.  L.  B.  77. 

Note.  ^  prisoner  had  been  found  guilty  by  a  jury,  and  instead  of 

being  sentenced  was  put  under  recognizances  to  come  up  to 
receive  sentence  when  called  upon  : — Heldy  that  upon  proof  of  the 
above  facts  a  **  previous  conviction "  was  proved  (R.  v.  Blahp^ 
[1894]  2  Q.  B.  170  ;  68  J.  P.  676  ;  63  L.  J.M.  C.  133  ;  10  T.L.ft. 
431  ;  70  L.  T.  879  ;  18  Cox  C.  C.  6). 

17.  Right  to  claim  trial  by  jury  in  case  of  offences  oilier- 
wise  triable  summarily^ — (1)  A  person  when  charged 
before  a  court  of  summary  jurisdiction  with  an  offence,  in 
respect  of  the  commission  of  which  an  offender  is  liable  on 
summary  conviction  to  be  imprisoned  for  a  term  exceed- 
ing three  months,  and  which  is  not  an  assault,  may,  on 
appearing  before  the  court  and  before  the  charge  is  gone 
into,  but  not  afterwards,  claim  to  be  tried  by  a  jury,  and 
thereupon  the  court  of  summary  jurisdiction  shaU  deal 
with  the  case  in  all  respects  as  if  the  accused  were  charged 
with  an  indictable  offence  and  not  with  an  offence  punish- 
able on  summary  conviction,  and  the  offence  shall  as 
respects  the  person  so  charged  be  deemed  to  be  an  indict^ 
able  offence,  and  if  the  person  so  charged  is  committed  for 
trial,  or  bailed  to  appear  for  trial,  shall  be  prosecuted 
accordingly,  and  the  expenses  of  the  prosecution  shall  be 
payable  as  in  cases  of  felony. 

(2)  A  court  of  summary  jurisdiction,  before  the  charge 
is  gone  into  in  respect  of  an  offence  to  which  this  section 
applies,  for  the  purpose  of  informing  the  defendant  of  his 
right  to  be  tried  by  a  jury  in  pursuance  of  this  section, 
shall  address  him  to  the  following  effect:  *'You  are 
charged  with  an  offence  in  respect  of  the  commission  of 
which  you  are  entitled,  if  you  desire  it,  instead  of  being 
dealt  with  summarily,  to  be  tried  by  a  jury ;  Do  you 
desire  to  be  tried  by  a  jury  ?" — with  a  statement,  if  the 
court  think  such  statement  desirable  for  the  information 
of  the  person  to  whom  the  question  is  addressed,  of  the 
meaning  of  being  dealt  with  summarily,  and  of  the  assizes 
or  sessions  (as  the  case  may  be)  at  which  such  person  will 
be  tried  if  tried  by  a  jury. 

(3)  This  section  shall  not  apply  to  the  case  of  a  child 
unless  the  parent  or  guardian  of  the  child  is  present ;  but 
the  court  snail  ascertain  whether  the  parent  or  guardian  or 
the  child  is  present,  and,  if  he  is,  shall  address  the  above 
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<}uestion  to  such  parent  or  guardian,  and  the  claim  under    Sect.  17. 
this  section  may  be  made  by  such  parent  or  guardian. 

In  the  places  contemplated  in  this  section,  the  court  must 
address  the  defendant  to  the  effect  mentioned  in  sub-s.  (2),  with  a 
statement  if  they  think  it  desirable,  of  the  meaning  of  being  dealt 
with  smnmarily,  and  of  the  assizes  or  sessions  at  which  the  defen- 
dant will  be  tried  if  tried  by  a  jury  ;  this  caution  should  be 
addressed  to  the  defendant  as  soon  as  he  appears  before  the  court 
and  before  the  case  for  the  prosecution  is  opened. 

The  Indictable  Offences  Act,  1848,  s.  25,po«<,and  note  thereon, 
deals  with  the  particular  sessions  or  assizes  to  which  the  committal 
for  trial  is  to  take  place.  A  conviction  under  the  Betting  Act, 
1853  (16  &  17  Vict.  c.  119)  (one  of  the  cases  contemplated  by  this 
section),  was  quashed  on  the  ground  that  the  justices  had  not, 
before  going  into  the  charge,  informed  the  defendant  that,  if  he 
desired  it,  he  had  a  right  to  be  tried  by  a  jury  (R.  v.  CockshoH 
and  Others,  Ex  parte  Richahy,  [1898]  1  Q.  B.  582  ;  62  J.  P.  325  ; 
U  T.  L.  E.  264  ;  67  L.  J.  Q.  B.  467  ;  78  L.  T.  168). 

This  section  only  applies  to  offences  punishable  in  the  first 
instance  by  a  term  exceeding  three  months,  and  not  to  those 
punishable  by  a  fine,  which,  in  the  event  of  non-payment,  would 
render  the  defendant  liable  to  the  said  term  {Carle  v.  Elkington, 
56  J.  P.  359  ;  67  L.  T.  374). 

In  Williams  v.  Wynne,  52  J.  P.  344  ;  57  L.  J.  M.  C.  30  ;  58  L.  T. 
283,  Grantham,  J.,  said  :  '^  The  clear  meaning  of  the  section  is 
that  it  is  not  to  apply  to  a  case  where  the  sentence  in  the  first 
place  could  not  be  more  than  three  months  ;  the  words  only  refer 
to  the  commission  of  the  offence.*' 

See,  however,  the  following  case  :  By  s.  680  of  the  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  an  offence  under  that 
Act  punishable  with  imprisonment  for  any  term  not  exceeding  six 
months  "  shall  be  prosecuted  summarily  in  manner  provided  by  the 
S.  J.  Acts."  By  s.  218,  a  person  going,  without  permission  of 
the  master,  on  board  a  ship  about  to  arrive,  arriving,  or  arrived  at 
the  end  of  her  voyage  before  the  seamen  lawfully  leave  the  ship  is 
liable  to  imprisonment  for  not  exceeding  six  months  : — Held,  that  a 
person  charged  with  an  offence  under  this  section  is  entitled  to 
-demand  trial  by  Jury  under  s.  17  of  the  S.  J.  Act,  1879  {Rex  v. 
{Goldberg,  68  J.  P.  554  ;  73  L.  J.  K.  B.  970  ;  20  T.  L.  R.  684). 

In  In  re  Lake,  46  J.  P.  88,  Lake  was  indicted  before  Bowen,  J., 
for  night  poaching,  armed  with  a  pistol.  It  appeared  in  the 
course  of  the  case  that  the  accused  claimed  before  the  justices  the 
option  of  being  sent  for  trial  under  s.  17  of  the  S.  J.  Act.  1879. 
The  Act  under  which  the  offence  in  question  was  charged  provides 
that  the  offender  shall  be  liable  to  three  months*  imprisonment, 
and  then,  in  default  of  finding  sureties,  to  an  additional  six  months, 
^d  the  justices  read  that  to  mean  that  he  might  be  liable  on  the 
charge  to  nine  months*  imprisonment,  and  therefore  gave  him  the 
option.  His  lordship,  after  consulting  the  Lord  Chief  Justice  on 
the  point,  held  that  that  was  not  the  meaning  of  the  section,  and 
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Sect.  17*     that,  as  the  imprisonment  in  the  first  instance,  irrespective  of 

imprisonment  for  default  of  sureties,  was  for  three  months  only, 

Note.        jt  was  not  within  the  section,  and  the  case  ought,  therefore,  to 
have  been  dealt  with  summarily. 

It  is  the  practice  of  the  Central  Criminal  Court  to  pay  the 
expenses  of  the  witnesses  attending  before  the  examining  magis- 
trate on  production  of  the  usual  certificate  of  expenses. 

In  the  (now  annulled)  Rules  of  ^880,  there  was  a  form  given 
(No.  32)  for  commitment  of  defendant  who  claims  to  be  tried  bja 
jury.  The  Consolidated  Forms,  1886,  do  not  contain  such  a 
form. 

The  following  is  a  list  of  statutes  in  general  use  relating  to  casea 
in  which  the  caution  in  this  section  will  be  required  : 

The  Army  Act,  1881.    44  &  45  Tict.  c.  58,  s.  153. 

The  Betting  Act,  1853.     16  &  17  Vict.  c.  119,  s.  3. 

Chimney  Sweepers.     27  A  28  Vict.  c.  37,  s.  9. 

Chinmey  Sweepers  (second  offence).     38  &  39  Vict.  c.  70,  s.  19. 

The  Criminal  Law  Amendment  Act,  1885  (second  ofEenoe). 
48  A  49  Vict.  c.  69,  s.  13. 

Destrojring  Fences  (second  offence).  24  &  25  Vict.  c.  97,  s.  25 
(The  Malicious  Damage  Act,  1861). 

Destroying  Vegetable  Productions  in  Gardens.  24  &  25  Vict, 
c.  97,  s.  23  (The  Malicious  Damage  Act,  1861). 

Embezzlement  of  Woollen  Materials,  etc.  (second  offence). 
17  Geo.  3,  c.  56,  s.  1  (The  Frauds  by  Workmen  Act,  1777). 

The  Explosives  Act,  1875.     38  &  39  Vict.  c.  17,  ss.  79  and  91. 

Forging  Pawnbroker's  Certificate.     35  &  36  Vict.  c.  93,  s.  44. 

Forging  Pedlar's  Certificate  (second  offence).  34  A  35  Vict, 
c.  96,  s.  12. 

The  Gaming  Act,  1845.    8  A  9  Vict.  c.  109,  s.  4. 

The  Infant  Life  Protection  Act,  1872.     35  A  36  Vict.  c.  38,  s.  9. 

Killing  Domestic  Animals,  etc.  24  A  25  Vict.  c.  97,  s.  41  (The 
Malicious  Damage  Act,  1861). 

The  Licensing  Act,  1872.  35  A  36  Vict.  c.  94,  s.  3  (3)  (third 
offence). 

Lotteries.     4  Geo.  4,  c.  60,  s.  67  (The  Lotteries  Act,  1823). 

The  Merchandise  Marks  Act,  188T.  50  A  51  Vict.  c.  28,  s.  2 
(sub-s.  (6)  of  this  section  provides  for  a  similar  caution). 

The  Merchant  Shipping  Act,  1894.  57  A  58  Vict.  c.  60  (see 
s.  680). 

Poaching  (second  offence).  9  Geo.  4,  c.  69,  s.  1  (The  Night 
Poaching  Act,  1828),  (but  not  first  offence,  see  Williams  v.  WymUy 
anU,  p.  147). 

The  Prevention  of  Crime  Act,  1871.  34  A  35  Vict.  c.  112,  a.  7. 
(Certain  cases  under  s.  5  of  this  Act  may  require  a  caution  under 
this  section.) 

Prevention  of  Cruelty  to  Children.     4  Edw.  7,  c.  15,  s.  1. 

Prison  Officers,  offences  by.     28  A  29  Vict.  c.  126,  s.  38. 

Public  Health  (London).     54  A  55  Vict.  c.  76,  s.  47. 

Salmon  Fisheries  (third  offence).  24  A  25  Vict.  c.  109,  ss.  8,  9, 
14,  17.     See  28  A  29  Vict.  c.  121.  s.  56. 
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Stealing  Animals.    24  &  25  Vict.  c.  96,  s.  21  (The  Larceny  Act,     Sect.  17. 
1861).  

Stealing  Dogs.     24  &  25  Vict.  c.  96,  s.  18  (The  Larceny  Act,        Note. 
1861). 

Stealing  Fences  (second  offence).  24  &  25  Vict.  c.  96,  s.  34 
(The  Larceny  Act,  1861). 

Stealing  Growing  Trees  (second  offence).  24  &  25  Vict.  c.  96, 
8.  33  (The  Larceny  Act,  1861). 

Under  38  &  39  Vict.  c.  86,  s.  9  (The  Conspiracy  and  Protection 
of  Property  Act,  1875),  a  person  accused  before  a  court  of  sum- 
mary jurisdiction  of  any  offence  made  punishable  thereby  and  for 
which  a  penalty  amounting  to  £20,  or  imprisonment,  is  imposed, 
may,  on  appearing  before  the  court,  declare  that  he  objects  to  be 
tried  for  such  offence  before  a  court  of  summary  jurisdiction, 
when  he  is  to  be  dealt  with  in  all  respects  as  if  he  were  charged 
with  an  indictable  offence. 

A  defendant,  if  charged  with  an  offence  within  this  section, 
must  be  informed  by  the  court  of  summary  jurisdiction  of  his 
right  to  be  tried  by  a  jury.  It  was  held  by  the  learned  chairman  of 
the  South  London  Sessions  that  it  is  not  sufficient  that  he  has 
heard  a  defendant  in  a  previous  case,  charged  with  a  similar 
offence  arising  out  of  the  same  subject-matter,  informed  of  his 
right  to  be  so  tried,  and  he  cannot,  under  these  circumstances,  be 
held  to  have  waived  his  right  to  be  informed  by  the  court,  when 
his  case  comes  on,  of  his  right  to  be  tried  by  a  jury  {Marker  v. 
Hophim,  67  J.  P.  428) 

When  a  defendant  elects  to  be  indicted  before  a  jury  instead  of 
being  summarily  dealt  with,  the  indictment  may  contain  any 
charge  which  is  covered  by  the  evidence  in  the  depositions  {Reg.  v. 
Brown,  11  T.  L.  B.  54  ;  64  L.  J.  M.  C.  1).  See  also  R,  v.  Fowler 
end  Others,  Ex  parte  Walters,  64  L.  J.  M.  C.  9. 

The  personal  littendance  of  the  defendant  before  the  court  of 
snmmary  jurisdiction  would  seem  to  be  necessary,  otherwise  the 
court  cannot  proceed  to  deal  with  a  case  under  this  section  ;  it  is 
only  the  "  person  charged  '*  who  may  *'  claim  to  be  tried  by  a  jury.** 
See  an  article  on  the  general  requirements  of  this  section  at 
69  J.  P.  507. 

18.  Imprisonment  in  cases  of  cumulative  sentences  not  to 
exceed  six  months,'\  A  court  of  summary  jurisdiction  shall 
not,  by  cumulative  sentences  of  imprisonment  (other  than 
for  default  of  finding  sureties)  to  take  eflFect  in  succession 
in  respect  of  several  assaults  committed  on  the  same 
occasion,  impose  on  any  person  imprisonment  for  the 
whole  exceeding  six  months. 

This  section  appears  to  apply  to  all  assaults,  whether  common 
or  aggravated  assaults,  and  to  assaults  on  constables  or  peace 
oflBcers.  The  words  "  on  the  same  occasion  **  would  appear  to 
apply  only  to  assaults  committed  at  the  same  time  and  place. 
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Sect.  19.  19.  Appeal  from  summary  conviction  to  general  or 
quarter  %e$iioni^  Where,  in  pursuance  of  any  Act, 
whether  past  or  future,  any  person  is  adjudged  by  a 
conviction  or  order  of  a  court  of  summary  jurisdiction  to 
be  imprisoned  without  the  option  of  a  fine,  either  as  a 
punishment  for  an  oflFence,  or,  save  as  hereinafter  men- 
tioned, for  failing  to  do  or  to  abstain  from  doing  any  act 
or  thing  required  to  be  done  or  left  undone,  and  such 
person  is  not  otherwise  authorised  to  appeal  to  a  court  of 
general  or  quarter  sessions,  and  did  not  plead  guilty,  or 
admit  the  truth  of  the  information  or  complaint,  he  may, 
notwithstanding  anything  in  the  said  Act,  appeal  to  a 
court  of  general  or  quarter  sessions  against  sucn  convic- 
tion or  order  : 

Provided  that  this,  section  shall  not  apply  where  the 
imprisonment  is  adjudged  for  failure  to  comply  with  an 
order  for  the  payment  of  money,  for  the  finding  of  sureties, 
for  the  entering  into  any  recognizance,  or  for  the  giving 
of  any  security. 

The  procedure  on  appeal  is  provided  for  by  s.  31,  potL  By  s.  %t 
(now  in  part  repealed  by  the  S.  J.  Act,  1884),  where  an  appeal  is 
given  by  any  prior  Act,  the  appellant  could  follow  the  procedure 
under  that  Act  or  the  present  Act  (s.  31).  But  in  consequence  of 
the  repeal  of  a  portion  of  s.  32,  and  the  repeals  in  the  Schedule  of 
the  S.  J.  Act,  1884,  all  appeals  against  magistrates'  decisions  (with 
certain  exceptions,  such  as  orders  of  removal,  rating,  appeals,  etc.) 
will  be  under  s.  31,  ponU     See  Shingler  v.  Smith  there  quoted. 

This  section  does  not  apply  to  cases  dealt  with  under  s.  12  of 
this  Act,  see  R,  v.  London  JJ.,  ante^  p.  141,  and  it  is  assumed  that 
the  decision  in  that  case  will  also  apply  to  cases  under  ss.  10  and  11. 
The  fact  that  the  appellant  when  charged  admitted  an  act  of 
assault,  but  asked  for  the  charge  to  be  heard  on  the  ground  of 
mitigating  circumstances,  is  not  a  simple  plea  of  guilty  debarring 
him  from  the  right  of  appeal  given  under  this  section  (^Reg,  v. 
Essex  J  J.,  Ex  parte  Starh,  61  L.  J.  M.  C.  120). 

In  the  metropolitan  police  courts  there  is  an  appeal  in  eveiy 
case  of  summary  order  or  conviction  before  any  of  the  said  magis- 
trates in  which  the  sum  or  penalty  adjudged  to  be  paid  shall  be 
more  than  £3  (exclusive  of  costs)  ;  see  The  Metropolitan  Police 
Courts  Act,  1839  (2  &  3  Vict.  c.  71,  s.  50)  ;  but  an  order  of  a 
magistrate  adjudging  payment  of  2s,  6d.  a  week  towards  the 
maintenance  of  an  adult  female  pauper  is  not  an  order  in  which 
the  sum  adjudged  to  be  paid  is  more  than  £3  within  the  meaning 
of  that  section,  and  consequently  no  appeal  lies  to  quarter  sessions 
under  that  section  against  such  an  order  {Reg.  v.  London  .//., 
64  J.  P.  357  ;  69  L.  J.  Q.  B.  364). 

In  R,  V.  Warwickshire  J  J,,  20  J.  P.  693  ;  25  L.  J.  M.  C.  119  ; 
27  L.  T.  235,  it  was  held  that  the  expression  (in  s.  25  of  the 
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Cruelty  to  Animals  Act,  1849  (12   &    13  Vict  c.  92))  "aum     Sect  19. 

adjudged  to  be  paid  **  did  not  include  the  sum  to  be  paid  for  costs.         

In  ^  V.  Novis,  69  J.  P.  288  ;  21  T.  L.  E.  517  ;  74  L.  J.  K.  B.        Note. 

633,  it  was  held  that  a  person  who  is  adjudged  to  pay  a  fine  under 

the  Motor  Car  Act,  1903  (3  Edw.  7,  c.  36),  has,  under  s.  11  (2)  of 

that  Act,  the   right  to  appeal  where  the  fine,  taken  by  itself, 

exceds  20«.,  but  any  costs  which  he  may  be  ordered  to  pay  cannot 

be  taken  into  consideration  in  calculating  the  amount  of  the  fine  for 

the  purpose  of  ascertaining  whether  he  has  the  right  to  appeal. 

See  the  table  of  appeals  from  decisions  of  magistrates  not  under 
the  pro%'ision8  of  this  Act,  Archbold's  Quarter  Sessions,  pp.  585 
—609  (5th  ed.). 

Prior  to  the  passing  of  this  Act  an  appeal  lay  only  when  the 
statute  on  which  the  conviction  was  founded  authorised  it. 

For  remarks  and  procedure  ^n  appeal,  see  s.  31,  post, 

20.  Court  of  summary  jurisdiction  to  sit  at  a  petty 
sessional  or  occasional  court-- house  ^  etc  J] — (1)  A  case  arising 
under  this  Act,  or  under  any  other  Act,  whether  past  or 
future,  shall  not  be  heard,  tried,  determined,  or  adjudged 
by  a  court  of  summary  jurisdiction,  except  when  sitting  in 
open  court. 

(2)  Open  court  means  a  petty  sessional  court-house  or 
an  occasional  court-house. 

[(3)  {RepeaUd  by  52  Sf  53  Vict.  c.  63.)] 

(4)  An  occasional  court-house  means  such  police  station 
or  other  place  as  is  appointed  Tas  hereinafter  provided)  to 
be  used  as  an  occasional  court-nouse. 

(5)  The  justices  of  a  petty  sessional  division  of  a 
county  shall  from  time  to  time,  at  a  sessions  of  which 
notice  has  been  given  to  every  justice  of  such  division, 
appoint  police  stations  or  other  places  other  than  the  petty 
sessional  court-house,  to  be  used  as  occasional  court- 
houses, at  which  cases  may  be  heard,  tried,  determined, 
and  adjudged,  and  they  may  from  time  to  time  at  such  a 
sessions  as  aforesaid  vary  any  police  station  or  place  so 
appointed,  and  shall  cause  public  notice  to  be  given  in 
such  manner  as  they  think  expedient  of  every  police 
station  or  place  for  the  time  being  appointed  to  be  used  as 
an  occasional  court-house. 

l(6)(R^ealedby  52  4*  53  Vict.  c.  63,  post.)] 
(7)  Where  a  case  arising  under  this  Act,  or  under  any 
other  Act,  whether  past  or  future,  is  heard  tried  deter- 
mined and  adjudged  by  a  court  of  summary  jurisdiction 
sitting  in  an  occasional  court-house,  the  period  of 
imprisonment  imposed  by  the  conviction  or  order  of  such 
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Sect.  20.  court  shall  not  exceed  fourteen  days,  and  the  sum 
adjudged  to  be  paid  by  the  conviction  or  order  of  snch 
court  shall  not  exceed  twenty  shillings ;  and  a  justice 
of  the  peace  when  sitting  alone  in  a  petty  sessional  court- 
house shall  not  have  power  to  impose  any  greater  term  of 
imprisonment  or  adjudge  any  larger  sum  to  he  paid  than  is 
above  mentioned. 

(8)  An  indictable  oflFence  dealt  with  summarily  in 
pursuance  of  this  Act  shall  not  be  heard,  tried,  determined, 
or  adjudged  except  by  a  petty  sessional  court  sitting  on 
some  day  appointed  for  nearing  indictable  offences,  of 
which  public  notice  has  been  given  in  such  manner  as  to 
the  justices  of  the  petty  sessional  division  seem  expedient, 
or  at  some  adjournment  of  such  court. 

(9)  Any  case  arising  under  this  Act,  other  than  snch 
indictable  offence  as  aforesaid,  and  any  case  arising  under 
any  future  Act  which  is  triable  by  a  court  of  summary 
jurisdiction,  shall,  unless  it  is  otherwise  prescribed,  be 
heard  tried  determined  and  adjudged  by  a  court  of 
summary  jurisdiction  consisting  of  two  or  more  justices. 

(10)  The  Lord  Mayor  of  the  City  of  London,  and  anv 
alderman  of  the  said  city,  and  any  metropolitan  or  borougi 
police  magistrate  or  other  stipendiary  magistrate,  when 
sitting  in  a  court-house  or  place  at  which  he  is  authorised 
by  law  to  do  alone  any  act  authorised  to  be  done  by  more 
than  one  justice  of  the  peace,  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  be  a  court  of  summary  jurisdiction 
consisting  of  two  or  more  justices,  and  also  to  be  a  court 
of  summary  jurisdiction  sitting  in  a  petty  sessional  court- 
house, and  is  in  this  Act  included  in  the  expression 
"  petty  sessional  court." 

(11)  A  court  of  summary  jurisdiction,  when  not  a  petty 
sessional  court,  may,  without  prejudice  to  any  other  power 
of  adjournment  which  the  court  may  possess,  adjourn  the 
hearing  of  any  case  to  the  next  practicable  sitting  of  a 
petty  sessional  court  in  the  same  manner  in  all  respects  as 
a  justice  is  authorised  to  adjourn  the  hearing  of  a  case 
under  section  sixteen  of  the  Summary  Jurisdiction  Act, 
1848. 

Court  of  Summary  Jurisdiction. — For  definition  of  *' court 
of  summary  jurisdiction  "  now  see  the  Interpretation  Act,  1889 
(62  &  63  Vict.  c.  63),  s.  13  (11),  post,  in  the  Appendix,  and  for 
**  petty  sessional  court,"  as  above,  sub-s.  (12),  and  for  **  petty 
sessional  court-house/'  as  above,  sub-s.  (13).     The  effect  of  these 
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to  be  that  whenever  a  "judicial"  act  or  one  within  the     Sect.  20. 

meaning  of  the  words  **  heard,  tried,  determined,  or  adjudged/*  is         

required  to  be  done  under  any  Act  of  Parliament  whatever  by  a        Note. 
JQstice  or  justices,  such  justice  or  justices  form  a  court  of  summary 
jurisdiction,  and  must  sit  in  open  court. 

Pet^  Sessioiial  Conrt-hoiise. — In  a  borough  which  had  a 
separate  commission  of  the  peace  the  mayor  and  a  county  justice 
used  to  sit  at  the  town  hall  where  they  held  petty  and  special 
sessions.  Since  this  Act  (s.  20)  the  petty  sessions  had  been  held 
at  the  county  hall  only,  but  latterly,  since  47  &  48  Vict.  c.  43,  the 
jostices  again  sat  in  the  town  hall : — Held,  the  town  hall  was  a 
petty  sessional  court-house  within  the  meaning  of  this  section, 
being  a  place  where  justices  were  accustomed  to  assemble  (Jones  v. 
Jones,  51  J.  P.  198). 

For  further  definitions  of  the  expression  "court  of  summary 
jurisdiction,"  see  R,  v.  Glamorganshire  Ji/.,  [1892]  1  Q.  B.  621  ; 
56  J.  P.  437  ;  61  L.  J.  M.  C.  169  ;  and  Deputies  of  Freemen  of 
Borough  of  Leicester  v.  Letcitt,  57  J.  P.  344  ;  62  L.  J.  M.  C.  51  ; 
^8  L.  T.  201,  in  which  latter  case  justices  acting  under  a  private 
Act  were  held  to  be  a  court  of  summary  jurisdiction.  In  the  case 
of  R,  V.  Glamorgatishire  JJ,,  above  cited,  Lord  Justice  Fry  said 
in  reference  to  the  definition  of  court  of  summary  jurisdiction,  in 
8.  13  (11)  of  the  Interpretation  Act,  1889,  post :  *'  I  cannot 
Imagine  a  more  exhaustive  definition.  It  appears  to  me  to  include 
a  justice  of  the  peace  doing  anything,  for  it  applies  whether  he  is 
acting  under  a  statute,  or  at  common  law,  or  by  virtue  of  his 
commission.  I  cannot  conceive  how  any  person  ever  can  act  as  a 
justice  except  under  one  of  these  heads.  The  effect  seems  to  be 
that  a  court  of  summary  jurisdiction  means  a  justice  or  justices 
of  the  peace  acting  as  such."  This  case  decided  that  justices 
when  acting  as  licensing  justices  were  a  ^^  court  of  summary 
jurisdiction."  It  has  been  overruled  by  the  House  of  Lords  in 
Boulter  v.  Kent  J  J,  and  Others,  61  J.  P.  532  ;  13  T.  L.  R.  538  ; 
66  L.  J.  Q.  B.  787  ;  77  L.  T.  288,  which  case  decides  that  a 
licensing  meeting  of  justices  is  not  a  court  of  summary  jurisdiction 
within  the  meaning  of  the  S.  J.  Acts.  See  further  as  to  this  case, 
the  note  to  s.  6  of  the  S.  J.  Act,  1884,  post, 

A  question  was  raised  in  the  Justice  of  the  Peace  (49  J.  P.  27), 
whether  justices  sitting  to  make  an  order  of  removal  of  a  pauper 
should  sit  in  open  court  as  defined  by  the  Summary  Jurisdiction 
Acts,  and  the  editors  expressed  an  opinion  that  they  should, 
notwithstanding  the  exceptions  in  s.  35  of  11  &  12  Yict.  c.  43,  and 
that  the  S.  J.  Acts  of  1879  and  1884  are  to  be  read  as  one  with 
the  Act  11  &  12  Vict.  c.  43.  But  in  50  J.  P.  636,  the  editors 
qualified  their  previous  opinion,  and  expressed  some  doubt  as  to 
its  accuracy.     See  also  53  J.  P.  187. 

It  may  be  here  noticed  that  justices  hearing  indictable  cases  will 
now  since  the  S.  J.  Act,  1884,  have  to  sit  for  that  purpose  in  open 
court.  Section  19  of  11&12  Vict.  c.  42  (see  note  thereon,  ^«<), 
provided  that  the  room  or  building  in  which  the  justices  should 
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Sect.  20.     take  the  examination  in  indictable  cases  should  not  be  deemed  if> 

be  an  open  court  for  that  purpose. 

NoTB.  The  law  officers  of  the  Crown  advised  on  December  1st,  1884, 

that  a  justice  when  acting  in  relation  to  indictable  offences  is  a 
"  court  of  summary  jurisdiction."  See  48  J.  P.  831,  and  78  L.  T. 
Newsp.  140.  At  58  J.  P.  722,  a  letter  from  the  Home  Office  i^ 
set  out  in  which  the  Home  Secretary  states  ^*  that  his  opinion  on 
a  question  of  law  is  of  no  binding  validity,  but  that  he  is  advised 
that  a  magistrate  or  magistrates  investigating  a  charge  of  an 
indictable  offence  under  11  &  12  Yict.  c.  42,  are  not  hearing, 
trying,  determining,  or  adjudging  a  case  within  the  meaning  of 
8.  20  of  the  S.  J.  Act,  1879,  and  are,  therefore,  not  bound  to 
examine  the  witnesses  in  open  court.*'  It  is,  however,  clear  that 
as  no  objection  can  be  taken  by  the  examination  taking  place  in 
open  court,  the  practice  followed  in  the  metropolitan  police  courts 
and  the  justice  rooms  of  the  City  of  London  is  the  safer  one  to 
adopt.  The  whole  subject  of  sitting  in  ^^  open  court  ^^  or  with 
closed  doors  is  set  out  at  60  J.  P.  131. 

With  regard  to  taking  a  *^  dying  deposition "  not  in  *'  open 
court,"  see  Eex  v.  Katz,  46  J.  P.  807  ;  17  T.  L.  E.  67,  set  out 
in  the  notes  tos.  17ofll&12  Vict.  c.  i2,po8t. 

Adjouniinent. — ^With  regard  to  the  power  of  adjournment 
mentioned  in  sub-s.  (11),  it  is  to  be  observed  that  in  summary 
cases  there  does  not  appear  to  be  any  such  definite  limit  of  time 
to  which  the  adjournment  can  be  made  as  is  given  in  the  case  of  a 
remand  under  11  &  12  Yict.  c.  42,  s.  21,  post ,  where  a  defendant 
may  be  remanded  to  prison  for  a  period  not  exceeding  eight 
clear  days. 

In  the  metropolitan  and  City  of  London  police  courts  the  rule 
is  never  to  exceed  the  period  of  eight  clear  days  iu  remanding  a 
defendant  in  custody  whether  for  an  offence  punishable  on 
summary  conviction  or  for  an  indictable  offence. 

As  to  the  power  of  a  court  of  summary  jurisdiction  to  remand 
for  indictable  offences  which  it  has  or  may  have  power  to  deal 
with  summarily  under  the  circumstances  mentioned  in  this  Act^ 
see  8.  24,  post. 

For  remand  under  the  Youthful  Offenders  Act,  1901,  see 
1  Edw.  7,  c.  20,  8.  4,  posty  in  the  Appendix. 

21.  Special  provisions  as  to  warrants  of  commitment  for 
non-payment  of  sums  of  money,  and  as  to  warrants  of 
distress.^—(l)  A  court  of  summary  jurisdiction  to  whom 
application  is  made  either  to  issue  a  warrant  of  distress 
for  any  sura  adjudged  to  be  paid  by  a  conviction  or  order, 
or  to  issue  a  warrant  for  committing  a  person  to  prison 
for  non-payment  of  a  sum  of  money  adjudged  to  be  paid 
by  a  conviction,  or  in  the  case  of  a  sum  »ot  a  civil  debt  hj 
an  order,  or  for  default  of  sufficient  distress  to  satisfy  any^ 
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snch  sum,  may,  if  the  court  deem  it  expedient  so  to  do,     Sect.  21. 
postpone  the  issue  of  such  warrant  until  such  time,  and 
on  such  conditions,  if  any,  as  to  the  court  may  seem  just. 

(2)  The  wearing  apparel  and  bedding  of  a  person  and 
his  family,  and,  to  the  value  of  five  pounds,  the  tools  and 
implements  of  his  trade,  shall  not  be  taken  under  a  distress 
issued  by  a  court  of  summary  jurisdiction. 

(3)  Where  a  person  is  adjudged  by  the  conviction  of  a 
court  of  summary  jurisdiction,  or  in  the  case  of  a  sum  not 
a  civil  debt  by  an  order  of  such  court,  to  pay  any  sum  of 
money,  and  on  default  of  payment  of  such  sum  a  warrant 
of  distress  is  authorised  to  be  issued,  and  it  appears  to  the 
court  of  summary  jurisdiction  to  whom  application  is 
made  to  issue  such  warrant  that  such  person  has  no  goods 
whereon  to  levy  the  distress,  or  that  in  the  event  of  a 
warrant  of  distress  being  issued  his  goods  will  be  insuffi- 
cient to  satisty  the  money  payable  by  him,  or  that  the 
levy  of  the  distress  will  be  more  injurious  to  him  or  his 
family  than  imprisonment,  such  court,  instead  of  issuing 
such  warrant  of  distress,  may,  if  it  think  fit,  order  the  said 
person  on  non-payment  of  the  said  sum  to  be  imprisoned 
for  any  period  not  exceeding  the  period  for  which  he  is 
liable  under  such  conviction  or  order  to  be  imprisoned  in 
default  of  sufficient  distress. 

(4)  Where  on  application  to  a  court  of  summary 
jurisdiction  f>o  issue  a  warrant  for  committing  a  person  to 
prison  for  non-payment  of  a  sum  adjudged  to  be  paid  by 
a  conviction  of  any  court  of  summary  jurisdiction,  or  in 
the  case  of  a  sum  not  a  civil  debt  by  an  order  of  such 
court,  or  for  default  of  sufficient  distress  to  satisfy  any 
Buch  sum,  it  appears  to  the  court  to  whom  the  application 
is  made  that  either  by  payment  of  part  of  the  said  sum, 
whether  in  the  shape  of  instalments  or  otherwise,  or  by 
the  net  proceeds  of  the  distress,  the  amount  of  the  sum  so 
adjudged  has  been  reduced  to  such  an  extent  that  the 
unsatisfied  balance,  if  it  had  constituted  the  original 
amount  adjudged  to  be  paid  by  the  conviction  or  order, 
would  have  subjected  the  defendant  to  a  maximum  term 
of  imprisonment  less  than  the  terra  of  imprisonment  to 
which  he  is  liable  under  such  conviction  or  order,  the 
court  shall,  by  its  warrant  of  commitment,  revoke  the 
term  of  imprisonment,  and  order  the  defendant  to  be 
imprisoned  for  a  term  not  exceeding  such  less  maximum 
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Sect.  21.     term,  instead  of  for  the  term  originally  mentioned  in  the 
conviction  or  order. 

In  8ub-8.  (2)  "bedding"  includes  "bedstead."  See  Davis  v. 
Harris,  [1900]  1  Q.  B.  729  ;  64  J.  P.  136  ;  16  T.  L.  R.  140 ; 
69  L.  J.  Q.  B.  232. 

Sub-section  (3)  applies  only  to  offences  punishable  by  fine,  or 
in  default  of  payment,  by  imprisonment,  not  to  offences  for  which 
the  alternative  punishments  are  fine  or  imprisonment.  See  In  re 
Clexo  (1881),  8  Q.  B.  D.  511  ;  46  J.  P.  534  ;  51  L.  J.  M.  C.  140; 
46  L.  T.  482. 

For  procedure  on  the  execution  of  distress  warrants,  see 
8.  43,/>o«^ 

This  section  partially  supersedes  ss.  19,  21,  and  22  of  the  S.  J. 
Act  of  1848,  ante,  and  provides  a  more  convenient  procedure. 

As  to  the  discretion  of  justices  to  issue  distress  warrants,  see 
R.  V.  German,  56  J.  P.  358  ;  66  L.  T.  264  ;  61  L.  J.  M.  C.  43 : 
8  T.  L.  B.  26,  where  it  was  held  that  the  justices  were  in  their 
discretion  entitled  to  receive  affirmative  evidence  that  the  defen- 
dants possessed  goods  primd  facie  distrainable,  and  in  the  absence 
of  it,  could  not  as  of  right  be  called  upon  by  the  prosecutor  to 
issue  distress  warrants. 

See  Forms  [18,  24,  25,  29,  31,  and  32]  of  the  Consolidated 
Forms,  1SS6,  post. 

In  reference  to  this  section,  see  also  S.  J.  Act,  1884,  s.  5,  post^ 
and  the  extracts  from  the  Home  Office  Circular  of  June  14tb, 
1905,  set  out  in  the  notes  to  s.  7  of  this  Act,  ante,  p.  128. 

Supplemental  Provisions. 

22.  Register  of  court  of  summary  jurisdiction.^— 
(1)  The  clerk  of  every  court  of  summary  jurisdiction  shall 
keep  a  register  of  the  minutes  or  memorandums  of  all  the 
convictions  and  orders  of  such  court,  and  of  such  other 
proceedings  as  are  directed  by  a  rule  under  this  Act  to  be 
registered,  and  shall  keep  the  same  with  such  particulars 
and  in  such  form  as  may  be  from  time  to  time  directed  by 
a  rule  under  this  Act. 

(2)  Such  register,  and  also  any  extract  from  such 
register  certified  by  the  clerk  of  the  court  keeping  the 
same  to  be  a  true  extract,  shall  be  prim&  facie  evidence  of 
the  matters  entered  therein  for  the  purpose  of  informing 
a  court  of  summary  jurisdiction  acting  for  the  same 
county  borough  or  place  as  the  court  whose  convictions 
orders  and  proceedings  are  entered  in  the  register ;  but 
nothing  in  this  section  shall  dispense  with  the  legal  proof 
of  a  previous  conviction  for  an  offence  when  required  to  be 
proved  against  a  person  charged  with  angther  offence. 
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(3)  The    register    kept    by    any   particular  clerk,   in    Sect.  22. 

pursuance  of  uiis  section,  may  be  distinguished  by  the        

name  of  his  petty  sessional  division,  or  by  such  name  or 
description  as  may  be  directed  by  a  rule  under  this  Act. 

(4)  The  entries  relating  to  each  minute,  memorandum, 
or  proceeding  shall  be  either  entered  or  signed  by  the 
justice  or  one  of  the  justices  constituting  the  court  by  or 
before  whom  the  conviction  or  order  or  proceeding 
referred  to  in  the  minute  or  memorandum  was  made  or 
had,  except  that  when  a  court  of  summary  jurisdiction  is 
not  a  petty  sessional  court  a  return  signed  as  aforesaid, 
and  made  and  entered  in  the  register  in  manner  provided 
by  a  rule  under  this  Act,  shall  suffice. 

(5)  Every  sum  paid  to  the  clerk  of  a  court  of  summary 
jurisdiction  in  accordance  with  the  Summary  Jurisdiction 
Acts,  and  the  appropriation  of  such  sum,  shall  be  entered 
and  authenticated  in  such  manner  as  may  be  from  time  to 
time  directed  by  a  rule  under  this  Act. 

(6)  Every  such  register  shall  be  open  for  inspection, 
without  fee  or  reward,  by  any  justice  of  the  peace,  or  by 
any  person  authorised  in  that  behalf  by  a  justice  of  the 
peace  or  by  a  Secretary  of  State. 

Proof  IB  required  in  all  cases  of  a  second  offence  (Giles  v.  Siney, 
28  J.  P.  756  ;  11  L.  T.  310  ;  13  W.  E.  92). 

Sub-section  (2)  may  possibly  be  applied  to  cases  such  as  repeated 
convictions,  by  the  same  court,  of  persons  found  drunk.  See  London 
School  Board  v.  Harvey  (1879),  4  Q.  B.  D.  451  ;  43  J.  P.  316  ; 
48  L.  J.  M.  C.  130.     And  see  note  to  s.  14,  arUej  p.  143. 

See  S.  J.  Rules,  1886,  Nos.  S— 12,  post. 

This  section  applies  to  proceedings  taken  under  s.  256  of  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  for  the  recovery 
of  a  general  district  rate  made  by  an  urban  authority  under  that 
Act.  See  Southvoark  and  Vauxhall  Water  Co.  v.  Hampton  Urban 
Council,  [1899]  1  Q.  B.  273  ;  63  J.  P.  100  ;  15  T.  L.  R.  95  ; 
68  L.  J.  Q.  B.  207. 

A  magistrate  sitting  in  his  own  court  is  entitled  to  act  on  the 
information  contained  in  the  register  of  that  court  kept  under  this 
section,  and  the  minute  and  memorandum  directed  by  s.  14  of  the 
S.  J.  Act,  1848,  ante.  See  Commissiotier  of  Police  v.  Donovan, 
67  J.  P.  47  ;  72  L.  J.  K.  B.  545  ;  19  T.  L.  R.  392. 

23.  Regulations  as  to  securities  taken  in  pursuance  of 
Act.'] — (1)  A  person  shall  give  security  under  this  Act, 
whether  as  principal  or  surety,  either  by  the  deposit  of 
money  with  the  clerk  of  the  court,  or  by  an  oral  or 
written  acknowledgment  of  the  undertaking  or  condition 
by  which  and  of  the  sum  for  which  he  is  bound,  in  such 
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Sect.  23.  manner  and  form  as  may  be  for  the  time  being  directed 
by  any  rule  made  in  pursuance  of  this  Act,  and  evidence 
of  such  security  may  be  provided  by  entry  thereof  in  the 
register  under  this  Act  of  proceedings  of  a  court  of 
summary  jurisdiction  or  otherwise  as  may  be  directed  by 
such  rule. 

(2)  Any  sum  which  may  become  due  in  pursuance  of  a 
security  under  this  Act  from  a  surety  shall  be  recoverable 
summarily,  in  manner  directed  by  this  Act  with  respect 
to  a  civil  debt,  on  complaint  by  a  constable  or  by  the 
clerk  of  the  court  directing  such  security  to  be  given,  or 
by  some  other  person  authorised  for  the  purpose  by  that 
court  or  any  other  court  of  summary  jurisdiction  for  the 
same  county  borough  or  place. 

(3)  A  court  of  summary  jurisdiction  may  enforce  pay- 
ment of  any  sum  due  by  a  principal  in  pursuance  of  a 
security  under  this  Act  which  appears  to  such  court  to  be 
forfeited,  in  like  manner  as  if  that  sum  were  adjudged  bv 
a  court  of  summary  jurisdiction  to  be  paid  as  a  fine  which 
the  statute  provides  no  mode  of  enforcing,  if  the  security 
was  given  for  a  sum  adjudged  by  a  conviction,  and  in  any 
other  case  in  like  manner  as  if  it  were  a  sum  adjudged  by 
a  court  of  summary  jurisdiction  to  be  paid  as  a  civil  debt ; 
provided  that  before  a  warrant  of  distress  for  the  sum  is 
issued,  such  notice  of  the  forfeiture  shall  be  served  on  the 
said  principal,  and  in  such  manner  as  may  be  directed  for 
the  time  being  by  rules  under  this  Act,  and  subject  thereto 
by  the  court  authorising  the  security,  or  by  any  court  to 
whom  application  is  made  for  the  issue  of  tne  warrant. 

(4)  Any  sum  paid  by  a  surety  on  behalf  of  his  principal 
in  respect  of  a  security  under  this  Act,  together  with  all 
costs  charges  and  expenses  incurred  by  such  surety  in 
respect  of  that  security,  shall  be  deemed  a  civil  debt  due 
to  him  from  the  principal,  and  may  be  recovered  before  a 
court  of  summary  jurisdiction  in  manner  directed  by  this 
Act  with  respect  to  the  recovery  of  a  civil  debt  which  is 
recoverable  summarily. 

(5)  Where  security  is  given  under  this  Act  for  payment 
of  a  sum  of  money,  the  payment  of  such  sum  shall  be 
enforced  by  means  of  such  security  in  substitution  for 
other  means  of  enforcing  such  payment. 

This  section  furnishes  regulations  for  securities  taken  UTtder  this 
Act  These  securities  are  those  mentioned  in  s.  7,  the  proviso  to 
88.  9,  16,  and  31  (3)  and  (4). 
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The  distinction  between  securities  taken   under  this  Act  and     Sect.  28. 

recognizances  must  be  borne  in  mind  ;  bail  for  a  person  committed         

for  trial  cannot  be  said  to  be  a  security  under  this  Act.     See        Kotb. 
49  J.  P.  347. 

The  rules  relating  to  this  section  are  the  S.  J.  Bules,  1886,  ^«^, 
14, 15,  and  16. 

See  Forms  [26,  40,  41,  and  42]  of  Consolidated  Forms,  1886, 
po9t.    And  as  to  civil  debt  procedure,  s.  35,  post 

As  to  securities  by  married  women,  see  s.  21  of  11  &  12  Yict. 
<5.  42,  post. 

24.  Potoer  of  court  of  summary  jurisdiction  to  remand 
/or  indictable  offences."] — (1)  Where  a  person  is  charged 
before  a  court  of  summary  jurisdiction  with  an  indictable 
offence,  with  which  a  court  of  summary  jurisdiction  has 
or  may  have  under  the  circumstances  in  this  Act  men- 
tioned power  to  deal  summarily,  the  court  before  whom 
such  person  is  charged,  without  prejudice  to  any  other 
power  that  it  may  possess, — 

(a)  may,  for  the  purpose  of  ascertaining  whether  it  is 

expedient  to  deal  with  the  case  summarily,  either 
before  or  during  the  hearing  of  the  case,  from 
time  to  time  adjourn  the  case  and  remand  the 
person  accused  ;  and 

(b)  if  such  court  is  not  at  the  time  of  the  charge  a 

petty  sessional  court,  and  the  court  think  the 
case  proper  to   be  dealt  with  summarily,  may- 
adjourn  the  case  and  remand  the  person  accused 
until   the   next  practicable   sitting   of   a  petty 
sessional  court. 
(2)  A  person  may  be  remanded  under  this  section  in 
like  manner  in  all  respects  as  a  person  accused  of  an 
indictable  oflFence  may  be  remanded  under  section  twenty- 
one  of  the  Indictable  OfiEences  Act,  1848  (11  &  12  Vict, 
c.  42),  with  this  addition,  that  where  he  is  remanded  to 
the  next  practicable  sitting  of  a  petty  sessional  court  he 
may  be  remanded  for  more  than  eight  days. 

See  8.  21  of  11  &  12  Vict.  c.  42,  poBU 

The  power  of  remanding  for  more  than  eight  days  to  the  next 
practicable  sitting  of  a  petty  sessional  court  is  only  to  apply  to 
those  indictable  cases  with  which  a  court  of  summary  jurisdiction 
bu  or  may  have  under  the  circumstances  in  this  Act  mentioned 
power  to  deal  summarily.  As,  however,  by  s.  27  (1),  post^  the 
procedure  shall,  until  the  court  assume  the  power  to  deal  with  the 
indictable  offence  summarily,  be  the  same  in  all  respects  as  if 
the  offence  were  to  be  dealt  with  throughout  as  an  indictable 
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Sect.  24.     offence,  it  is  difficult  to  see  how  this  power  of  remanding  for  more 

than  eight  days  can  be  exercised  until  the  accused  person  by  his 

Note,  q^^  action  (or  by  that  of  his  parent  or  guardian  in  the  case  of  a 
child)  has  given  the  court  jurisdiction  to  deal  summarily  with  the 
case.  It  certainly  appears  the  safer  course  to  remand  for  a  period 
**  not  exceeding  eight  clear  days." 

But  under  sub-s.  (1)  (6)  a  remand  until  the  '^next  practicable 
sitting  of  a  petty  sessional  court "  may  be  for  a  longer  period  than 
eight  clear  days. 

For  powers  to  remand  for  more  than  seven  days  under  the 
Reformatory  Schools  Act,  1893  (56  &  57  Vict.  c.  48),  see  note  to 
s.  11  of  this  Act,  anUy  p.  138. 

As  to  remand  under  the  Youthful  Offenders  Act,  1901,  see 
1  Edw.  7,  c.  20,  s.  4,  post,  in  the  Appendix. 

See  Forms  [36,  37,  and  38]  of  Consolidated  Forms,  IBSG^poti; 
and  as  the  procedure  (by  s.  27  (1),  post)  is  to  be  (until  the 
court  decides  to  deal  summarily)  as  if  dealing  with  an  indictable 
offence,  and  as  by  sub-s.  (2)  of  this  section  a  person  is  to  be 
remanded  as  if  charged  with  an  indictable  offence,  it  seems  that 
the  forms  of  recognizance  mentioned  in  s.  21  of  1 1  &  12  Yict.  c.  42, 
post,  may  be  used  as  alternative  forms  with  those  above  quoted. 

25.  Procedure  before  court  of  summary  jurisdiction  in 
case  of  sureties  to  keep  tlie  peace]  The  power  of  a  court  of 
summary  jurisdiction,  upon  complaint  of  any  person,  to 
adjudge  a  person  to  enter  into  a  recognizance  and  find 
sureties  to  keep  the  peace  or  to  be  of  good  behaviour 
towards  such  first-mentioned  person,  shall  be  exercised  by 
an  order  upon  complaint,  and  the  Summary  Jurisdiction 
Acts  shall  apply  accordingly,  and  the  complainant  and 
defendant  and  witnesses  may  be  called  and  examined  and 
cross-examined,  and  Ihe  complainant  and  defendant  shall 
be  subject  to  costs,  as  in  the  case  of  any  other  complaint. 

The  court  may  order  the  defendant,  in  default  of 
compliance  with  the  order,  to  be  imprisoned  for  a  period 
not  exceeding,  if  the  court  be  a  petty  sessional  court,  six 
months,  and  if  the  court  be  a  court  of  summary  jurisdic- 
tion other  than  a  petty  sessional  court,  fourteen  days. 

Sureties  of  the  Peace. — The  procedure  in  case  of  sureties  to 
keep  the  peace  is  materially  altered  by  this  section.  Previous  to 
the  passing  of  this  Act,  sureties  to  keep  the  peace  or  be  of  good 
behaviour  were  granted  on  the  oath  of  the  informant  only,  the 
justices  being  satisfied  that  there  had  been  a  threat ;  and  the 
person  against  whom  articles  of  the  peace  were  exhibited  could 
not  give  evidence  in  contradiction  of  the  facts  stated  in  the 
articles  (Lort  v.  Hutton,  40  J.  P.  677  ;  46  L.  J.M.  C.  95  ;  33L.T. 
730).     But  when  the  justices  thought  that  what  was  said  did  not 
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amount  to  a  threat,  they  had  a  discretion  whether  or  not  to  bind     Sect.  25. 

over  the  party  complained  against.     And   in  that  case  it  was         

farther  objected  that  not  allowing  the  party  complained  against  Note. 
to  deny  the  facts  sworn  to  was  against  •  the  principle  that  a  man 
may  always  be  heard  in  his  own  defence.  But  Blackburn,  J;, 
said,  *'  That  argument  would  be  irresistible  if  this  were  a  case  of 
punishment,  but  it  is  not.  It  is  to  prevent  the  apprehended 
danger  of  a  breach  of  the  peace." 

But  the  party  complained  against  could  have  before  the  passing 
of  this  Act  shown  that  the  complainant  was  actuated  by  malice, 
and  might  explain  ambiguities  in  the  complaint  (i^.  v.  Durm, 
12  A.  &  E.  599  ;  10  L.  J.  M.  C.  29  ;  5  Jur.  721  ;  iJ.  v.  Bringloe, 
12  Ea.  174  n. ;  R,  v.  Doheriy,  13  Ea.  171). 

It  is  laid  down  in  2  Hawk.  P.  C.  Book  5,  c.  60,  s.  6,  that 
wherever  a  person  has  just  cause  to  fear  that  another  will  do  him 
some  bodily  harm,  as  by  killing  or  beating  him  or  his  wife  or  child, 
or  will  procure  others  to  do  so,  he  may  demand  surety  of  the  peace 
against  such  person  ;  and  every  justice  of  the  peace  is  bound  to 
grant  it,  upon  the  party  making  oath  before  him  that  he  is  actually 
under  such  fear,  and  has  just  cause  to  be  so,  by  reason  of  such 
person  .having  threatened  to  beat  him,  or  laid  in  wait  for  that 
purpose,  and  that  he  doth  not  require  it  out  of  malice  or  for 
vexation. 

If  the  party  is  before  the  justices  on  another  charge,  a  formal 
complaint  is  not  required  to  be  laid  (Ex parte  Davis j  35  J.  P.  551  ; 
24  L.  T.  547).  But  if  the  allegations  in  the  complaint  are  on  the 
face  of  them  insufficient,  a  commitment  may  be  set  aside  on 
habeas  corpus,  and  the  defendant  discharged  (R,  v.  Dunn,  supra), 
A  case  for  the  opinion  of  a  divisional  court  may  be  stated,  as  in 
Lort  V.  Button,  supra. 

Sureties  may  be  required  though  the  threats  of  injury  implied 
that  such  injury  would  be  conditional  upon  complainant  doing 
something  he  had  a  right  to  do.  See  Ex  parte  Halse,  21  L.  J.  M.  C. 
21  ;  and  R,  v.  Mallimon,  20  L.  J.  M.  C.  33  ;  1  Lowndes  Max  & 
Pol.  619.  And  in  some  cases  of  libel  against  private  individuals 
sureties  for  good  behaviour  may  be  required.  "  Libellers  may  be 
bound  to  their  good  behaviour  as  disturbers  of  the  peace,  whether 
they  be  contrivers,  procurers,  or  publishers  of  the  libel  ;  for  such 
libels  and  defamations  tend  to  the  raising  of  quarrels  and  the 
effusion  of  blood"  {Haylock  v.  Sparke,  17  J.  P.  262  ;  1  E.  &  B. 
471 ;  22  L.  J.  M.  C.  67  ;  17  Jur.  731  ;  and  Phillips  v.  Gateshead  JJ,, 
Law  Times  newspaper,  July  19th,  1879.  As  to  language  or 
conduct  tending  to  produce  a  breach  of  the  peace  see  Wise  v. 
Dunning,  71  L.  J.  K.  B.  165  ;  [1902]  1  K.  B.  167  ;  67  J.  P.  212  j 
18  T.  L.  R.  85  ;  85  L.  T.  721  ;  20  Cox  C.  C.  121). 

The  court  will  not  grant  a  certiorari  to  quash  a  recognizance  to 
keep  the  peace,  or  to  be  of  good  behaviour,  although  the  party  so 
bound  has  recovered  damages  in  an  action  for  malicious  prosecution 
against  the  exhibitant  {R,  v.  Grares,  8  L.  T.  311).  But  see  as  to 
quashing  a  recognizance  irregularly  taken  {Bent  v.  Ingle,  66  Law 
Times  newspaper,  138). 

S.J.  M 
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S#ct.  25.         There  is  a  diversity  of  opinion  as  to  whether  a  warrant  in  the 

first  instance  can  be  granted  for  threats,  as  by  this  section  the 

Note.  power  of  a  court  of  summary  jurisdiction  to  adjudge  a  person 
before  it  to  enter  into  a  recognizance  and  to  find  sureties  Lb  to  be 
exercised  by  an  order  on  complaint  to  which  the  S.  J.  Acts  are  to 
apply,  and  the  11  &  12  Yict.  c.  43,  does  not  authorise  the  issue  of 
a  warrant  in  the  first  instance  upon  a  complaint.  It  is,  however, 
considered  by  many  magistrates  that  in  grave  cases,  where  serious 
personal  violence  following  the  threats  may  be  apprehended,  the 
authority  given  by  the  commission  of  the  peace  is  sufficient  to 
justify  the  issue  of  a  warrant,  and  it  may  be  mentioned  here  that 
this  course  is  adopted  by  the  magistrate  at  Bow  Street  police  court, 
London,  and  at  the  Mansion  House  and  Guildhall  Justice  Booms. 

See  the  renuirks  on  Surety  of  the  Peace  in  Stone's  Justices* 
Manual  (38th  ed.),  p.  1043. 

As  to  Crown  Office  practice  in  reference  to  articles  of  the  peace, 
see  The  Practice  of  the  Crown  Office,  by  Short  &  Mellor,  pp.  417 
et  $eq.  As  to  directing  the  treatment  of  a  fierson  imprisoned  in 
default  of  finding  sureties  for  the  peace  or  good  behaviour,  see 
60  &  61  Vict.  c.  41,  s.  6,  post. 

As  to  conunission  of  the  peace,  see  11  &  12  Yict.  c.  42,  s.  1,  post^ 
and  form  of  conmiission  there  given. 

Before  issuing  the  warrant  of  commitment,  a  copy  of  the  minute 
of  the  order  (signed  by  the  clerk  of  the  court)  shoidd  be  served  on 
the  defendant.    See  11  &  12  Yict.  c.  43,  s.  17,  ante,  p.  92. 

As  to  what  is  a  petty  sessional  court,  and  what  is  a  court  of 
summary  jurisdiction,  see  notes  to  s.  20,  ante,  p.  151,  and  tiie 
Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  l^,po$t,  in  the 
Appendix. 

See  Form  [20],  Consolidated  Forms,  ISSG,  post. 

26.  Power  of  petty  sessional  court  with  respect  to  varying 
order  for  sureties, 1  Where  a  person  has  been  committcKl  to 
prison  by  a  court  of  summary  jurisdiction  for  default  in 
finding  sureties,  any  petty  sessional  court  for  the  same 
county  borough  or  place  may  on  application  made  to 
them  in  manner  directed  by  a  rule  made  in  pursuance  of 
this  Act  by  him  or  by  some  one  acting  on  his  behalf, 
inquire  into  the  case  of  the  person  so  committed,  and  if 
upon  new  evidence  produced  to  such  court  or  proof  of  a 
change  of  circumstances  the  court  think,  having  regard  to 
all  the  circumstances  of  the  case,  that  it  is  just  so  to  do, 
they  may  reduce  the  amount  for  which  it  is  proposed  the 
sureties  or  surety  should  be  bound,  or  dispense  with  the 
sureties  or  surety,  or  otherwise  deal  with  the  case  as  the 
court  may  think  just. 

The  mode  of  application  under  this  section  is  given  in  r.  17  of 
the  Smnmary  Jurisdiction  Rules  of  1886,  post. 

See  Forms  [4  and  43]  of  Consolidated  Forms,  ISSG,  post. 
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'  27.  Regtdations  as  to  indictable  offences  dealt  with  sum-    SecL  27. 
marilf/.]   Where  an  indictable  o£Fence  is  nnder  the  circum- 
stances  in  this  Act  mentioned  authorised  to  be  dealt  with 
summarily, — 

(1)  The  procedure  shall,  until  the  court  assume  the 

power  to  deal  with  such  offence  summarily,  be 
the  same  in  all  respects  as  if  the  offence  were  to 
be  dealt  with  throughout  as  an  indictable  offence, 
bat  when  and  so  soon  as  the  court  assume  the 
power  to  deal  with  such  offence  summarily,  the 
procedure  shall  be  the  same  from  and  after  that 
period  as  if  the  offence  were  an  offence  punishable 
on  summary  conviction  and  not  on  indictment, 
and  the  provisions  of  the  Acts  relating  to  offences 
punishable  on  summary  conviction  shall  apply 
accordingly  ;  and 

(2)  The  evidence  of  any  witness  taken  before  the  court 

assumed  the  said  power  need  not  be  taken  again, 
but  every  such  witness  shall,  if  the  defendant  so 
require  it,  be  recalled  for  the  purpose  of  cross- 
examination  ;  and 

(3)  The  conviction  for  any  such  offence  shall  be  of  the 

same  effect  as  a  conviction  for  the  offence  on 
indictment,  and  the  court  may  make  the  like 
order  for  the  restitution  of  property  as  might 
have  been  made  by  the  court  before  whom  the 
person  convicted  would  have  been  tried  if  he  had 
been  tried  on  indictment ;  and 

(4)  Where  the  court  have  assumed  the  power  to  deal 

with  the  case  summarily,  and  dismiss  the  informa- 
tion, they  shall,  if  required,  deliver  to  the  person 
charged  a  copy  certified  under  their  hands  of  the 
order  of  sucn  dismissal,  and  such  dismissal  shall 
be  of  the  same  effect  as  an  acquittal  on  a  trial  on 
indictment  for  the  offence  ;  and 

(5)  The  conviction  shall  contain  a  statement  either  as 

to  the  plea  of  guilty  of  an  adult,  or  in  the  case 
of  a  child  as  to  the  consent  or  otherwise  of  his 
parent  or  guardian,  and  in  the  case  of  any  other 
person  of  the  consent  of  such  person,  to  be  tried 
by  a  court  of  summary  jurisdiction  ;  and 

(6)  The  order  of  dismissal  shall  be  transmitted  to  and 

filed  by  the  clerk  of  the  peace  in  like  manner  as 
the  conviction   is   required    by    the    Summary 
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Sect.  27.  Jnrisdiction  Act,  1848,  to  be  transmitted  and* 

"  filed,  and  together  with  the  order  of  dismissal  or 

the  conviction,  as  the  case  may  be,  there  shall  be 
transmitted  to  and  filed  by  such  clerk  in  eadi 
case  the  written  charge,  the  depositions  of  the 
witnesses,  and  the  statement,  if  any,  of  the 
accased. 

See  88. 10, 1 1, 12,  and  13  of  this  Act,  ante,  as  to  the  circamstances 
under  which  indictable  offences  are  authorised  to  be  dealt  with 
summarily,  and  11  &  12  Yict.  c.  43,  s.  1,  e(  seq.,  ante;  and  as  to  the 
procedure  upon  indictable  offences,  see  11  &  12  Yict.  c.  A2jpo8U 

For  Forms,  see  [14,  15,  16,  21,  22,  and  23]  Consolidated  Forms, 
1886,  ^«/. 

Section  14  of  11&12  Vict.  c.  43,  ante,  p.  74,  enacts  that,  when 
the  conviction  is  drawn  up  by  the  justice  or  justices,  in  proper 
form  under  his  or  their  hand  and  seal,  or  hands  or  seals,  he  or  they 
shall  cause  the  same  to  be  lodged  with  the  clerk  of  the  peace  to  be 
by  him  filed  among  the  records  of  the  general  quarter  sessions  of 
the  peace,  but  see  note  to  that  section. 

With  regard  to  sub-s.  (3),  it  should  be  noted  that  the  Larceny 
Act,  1861  (24  &  25  Vict.  c.  96),  s.  7,  imposed  penal  servitude  on 
the  offence  of  simple  larceny  after  a  previous  conviction  of  felony 
whether  upon  indictment  or  under  the  repealed  statute,  the  Criminal 
Justice  Act,  1855  (18  &  19  Vict.  c.  126). 

A  similar  provision  has  not  been  made  for  a  previous  conviction 
under  the  S.  J.  Act,  1879.  Sir  Harry  Poland  was  of  opinion  that 
8.  7  of  the  Larceny  Act,  1861,  must  be  read  as  if  ss.  12  and  13  of 
the  S.  J.  Act,  1879,  were  substituted  for  18  &  19  Vict.  c.  12$ 
(48  J.  P.  297), 

In  order  to  encourage  the  prosecution  of  offenders,  it  has  been 
enacted  by  s.  100  of  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
as  to  Restitution  and  Recovery  of  Stolen  Property  as  follows  : 

If  any  person  guilty  of  any  such  felony  or  nusdemeanor  as  is 
mentioned  in  this  Act,  in  stealing,  taking,  obtaining,  extorting, 
embezzling,  converting  or  disposing  of,  or  in  knowingly  receivings 
any  chattel,  money,  valuable  security,  or  other  property  whatsoever, 
shall  be  indicted  for  such  offence,  by  or  on  behalf  of  the  owner  of 
the  property,  or  his  executor  or  administrator,  and  convicted  thereof, 
in  such  case  the  property  shall  be  restored  to  the  owner  or  bis^ 
representative ;  and  in  every  case  in  this  section  aforesaid  the  court 
before  whom  any  person  shall  be  tried  for  any  such  felony  or  mis- 
demeanor shall  have  power  to  award  from  time  to  time  writs  of 
restitution  for  the  said  property,  or  to  order  the  restitution  thereof 
in  a  summary  manner. 

The  3rd  sub-section  of  s.  27  of  the  S.  J.  Act,  1879,  provides  for 
the  restitution  of  stolen  property  on  a  summary  conviction  in  like 
manner  as  might  have  been  made  by  the  court  if  the  offender  bad 
been  tried  on  indictment. 
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SaleB  of  Stolen  Goods  not  in  Market  Overt.— As  a  general    Sect.  27. 

role  a  person  who  buys  goods  otherwise  than  in  market  overt, 

acquires  no  better  title  than  that  possessed  by  his  immediate        Nori^ 

Tender,  even  though  such  purchaser  buys  bond  fide^  without  notice 

of  any  infirmity  of  title  on  the  part  of  such  vendor,  and  therefore 

if  they  were  sold  by  a  person  who  found  them  the  owner  may 

recover  them  from  the  buyer,  and  if  they  were  stolen  the  owner 

may  recover  them  from  such  purchaser,  although  the  thief  has  not 

been  convicted.      As  to  this  subject  generally,  see  Addison  on 

Torts,  and  Chitty  on  Contracts  ;  and  Hardman  v.  Booths  1  H.  &  0. 

803. 

Market  overt  in  the  City  of  London  means  a  sale  by  a  shopkeeper 
of  goods  usually  sold  by  him,  and  which  are  exposed  for  sale  to  the 
public  in  a  shop  therein,  on  every  day  except  Sunday,  but  does  not 
include  a  sale  to  a  shopkeeper  {Crane  v.  London  Dock  Co.,  6  B.  &  S. 
313).  In  the  country,  market  overt  is  only  held  on  certain 
customary  days  and  at  certain  customary  places.  As  to  the  sale  of 
stolen  horses  in  market  overt,  see  statute  2  &  3  P.  &  M.  c.  7,  and 
31  Eliz.  c.  12. 

Sales  of  Stolen  Ooods  in  Market  Overt.— Under  the  repealed 
statute  7  &  8  Geo.  4,  c.  29,  s.  57  (which  was  in  similar  terms  to 
24  &  25  Vict.  c.  96,  s.  100,  above),  it  was  held  that  the  property  in 
a  stolen  chattel,  although  sold  in  market  overt,  re-vests  in  the 
owner  on  the  conviction  of  the  felon,  though  there  has  been  no 
order  of  restitution  by  the  court,  and  the  owner  may  maintain 
kover  for  such  chattel  {Scattergood  v.  Sylvester,  15  Q.  B.  506  ; 
19  L.  J.  Q.  B.  447  ;  14  Jur.  977),  Lord  Campbell,  C.J.,  saying  : 
*^  In  this  case  it  is  admitted  that  sale  in  market  overt  would  be  no 
answer  to  the  action  if  an  order  of  restitution  had  been  made.  We 
are  now  to  determine  what  is  the  consequence  of  the  want  of  such 
order.  On  reference  to  the  statutes  we  are  satisfied  that  the 
property  is  re-vested  on  conviction.  The  order  is  not  a  condition 
precedent  to  the  re-vesting  of  the  property."  See  also  Horwobd  v. 
SmiQi,  2  T.  E.  750.  And  goods  innocently  bought  in  market  overt 
are  the  property  of  the  purchaser  till  conviction  of  the  thief,  and 
the  bond  fide  purchaser  cannot  claim  from  the  owner  the  cost  of 
the  keep  of  animals  so  purchased  by  him  {Walker  v.  Matihew9^ 
8  Q.  B.  D.  105  ;  46  L.  T.  915  ;  51  L.  J.  Q.  B.  243  ;  30  W.  R.  338). 

Beetitntion. — The  compensation  of  an  innocent  purchaser  is 
provided  for  by  the  Criminal  Law  Amendment  Act,  1867  (30  & 
31  Vict.  c.  35),  8.  9  of  which  enacts  in  effect  that  where  any  person 
shaU  be  convicted,  either  summarily  or  otherwise,  of  larceny  or 
other  offence  which  includes  the  stealing  of  any  property,  and  it 
shall  appear  that  such  property  was  sold  by  the  prisoner  to  some 
person  who  bought  it  innocently,  the  court  may  order  such  a  sum 
of  money  from  that,  if  any,  found  on  the  prisoner  on  his  appre- 
hension as  does  not  exceed  the  amount  of  the  proceeds  of  such  sale 
to  be  given  to  such  innocent  purchaser.  The  order  of  restitution 
may  be  made  against  a  person  who  purchased  from  the  thief  if  the 
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Sect.  27.  goods  are  in  his  x>o88688ioii  at  the  time  of  conviction.  The  effect 
--*—  of  a  sale  of  stolen  goods  in  market  overt  is  to  alter  the  property  in 
NoTK.  them,  to  take  it  ont  of  the  original  owner  from  whom  the  goods 
were  stolen  and  to  vest  it  in  the  purchaser  and  any  person  claiming 
under  him,  but  it  re-vests  in  the  original  owner  on  the  conviction 
of  the  thief,  and  he  is  then  entitled  to  the  order  of  restitution  as 
against  any  person  in  whose  possession  it  may  then  be  (Horwood  v. 
Smith,  supra). 

But  where  property  stolen  from  the  plaintiff  and  sold  by  the 
thief  to  the  defendant,  but  not  in  market  overt,  and  the  pluntiff 
gave  notice  to  the  defendant  of  the  felony,  who  afterwards  but 
before  the  conviction  of  the  thief  sold  the  property  in  market  overt, 
it  was  held  that  the  plaintiff  might  recover  from  the  defendant 
(Peer  v.  Humphry,  2  Ad.  &  Ell.  495).  In  Lindsay  v.  Cvndy 
(1  Q.  B.  D,  348  ;  45  L.  J.  Q.  B.  381  ;  34  L.  T.  314 ;  24  W.E.  370; 
and  on  appeal,  2  Q.  B.  D.  96  ;  46  L.  J.  Q.  B.  233  ;  36  L.  T.  345 ; 
3  Cox  C.  C.  583  ;  25  W.  B.  417  ;  and  on  appeal  to  the  House  of 
Lords,  3  App.  Ca.  459  ;  47  L.  J.  Q.  B.  481  ;  38  L.  T.  573 ; 
14  Cox  C.  C.  493  ;  26  W.  R.  406),  where  by  the  .nature  of  the  false 
pretences  the  property  in  the  goods  does  not  pass  to  the  party  so 
procuring  them,  the  original  owner  may  by  action  recover  them 
from  a  bond  fide  purchaser  from  such  party.  There  "A.  Blenkam," 
writing  from  Wood  Street  and  signing  "  A.  Blenkam  &  Co."  (but 
so  written  as  to  look  like  "A.  Blenkiron  &  Co."),  ordered  goods  of 
plaintiffs,  who  being  deceived  by  the  signature  sent  the  goods 
ordered,  but  at  the  same  time  supposed  that  they  were  dealing 
with  "  A.  Blenkiron  &  Co."  an  old-established  firm  in  Wood  Street 
The  fraud  was  discovered,  and  Blenkam  convicted  of  obtaining 
goods  by  false  pretences.  Before  such  conviction  he  had  sold  some 
goods  to  defendants,  who  bought  bond  fide  and  ignorantly  of  the 
fraud,  and  had  themselves  sold  such  goods  to  other  parties.  This 
was  an  action  for  conversion,  and  it  was  held  that  the  plaintifb 
intended  to  deal  with  "  A.  Blenkiron  &  Co.,"  and  therefore  there 
was  no  contract  with  Blenkam,  and  therefore  the  property  in  the 
goods  never  passed  from  the  plaintiffs,  and  that  they  were  entitled 
to  recover  in  such  action. 

In  K  V.  JJ.  of  Central  Criminal  Court,  17  Q.  B.  D.  598  ;  50  J.  P. 
727  ;  55  L.  T.  486  ;  on  appeal,  18  Q.  B.  D.  314  ;  51  J.  P.  229 ; 
56  L.  J.  M.  C.  25  ;  56  L.  T.  352  ;  16  Cox  C.  C.  196,  on  an  appli- 
cation for  certiorari  to  bring  before  the  court  an  order  of  restitution 
on  the  ground  that  it  was  made  without  jurisdiction,  it  appeared 
that  one  F.  had  been  convicted  on  February  8th,  1886,  of  obtaining 
goods  on  December  16th,  1885,  by  false  pretences  from  G.,  and 
such  goods  were  in  the  possession  of  C.  H.  &  Co.,  on  January  1st, 
1886,  and  that  C.  H.  &  Co.  in  January  sold  them  for  £108. 
C.  H.  &  Co.  were  conunission  agents  employed  by  the  prisoner  to 
sell  the  goods.  On  receiving  the  goods  they  had  advanced  £72  to 
him  upon  them,  and  had  subsequently  sold  them,  holding  the 
difference  (£36)  at  the  time  of  trial.  The  court  ordered  C.  H,  &  Co. 
to  restore  to  G.  £108.  The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
s.  1  defines  property  to  be  not  only  the  property  originally  in  the 
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po86668ion  of  the  owner,  but  also  Miy  property  for  which  the  same  Sect.  27» 
may  have  been  converted  or  exchanged.  It  was  Held  that  Lindsay  v.  -- — 
Cundy^  supra,  did  not  decide  that  the  definition  of  "  property  "  in  s.  1  Note. 
of  the  Li^eny  Act,  1861,  did  not  apply  to  ** property''  in  s.  100  ; 
bat  that  it  did  not  so  apply  to  s.  100  as  to  give  the  prosecutor  a  title 
to  the  proceeds  of  the  goods  in  the  hands  of  an  innocent  purchaser, 
who  has  bought  and  resold  the  goods  before  conviction.  ^^  If  the 
goods  stolen  be  in  the  hands  of  the  criminal  or  an  agent  holding 
for  him,  the  application  for  restitution  should  be  granted  ;  but  if 
the  person  holding  them  does  not  hold  for  the  criminal,  then  the 
i^plicalsoa  should  not  be  granted.  We  desire,  however,  to  guard 
against  this  case  being  cited  as  authority  for  any  other  position 
tbao  this,  that  the  court  before  which  a  person  is  convicted  within 
the  tenns  of  the  enactment  has  jurisdiction  to  entertain  an  applica- 
tion for  restitution  of  the  proceeds  of  goods,  as  well  as  the  goods 
themselves.  It  must  not  be  supposed  that  we  hold  the  order  was 
rightly  made  in  point  of  law.'* 

In  B.  V.  Rolfe,  53  J.  P.  823,  it  was  held  that  a  judge  has  no 
jiuriadiction  to  make  an  order  that  certain  pawntickets  found  when 
arrested  on  a  person,  who  has  been  convicted  and  sentenced  for 
uttering  a  forged  bill  of  exchange,  should  be  delivered  over  to 
the  prosecutor,  although  there  is  reason  to  believe  that  the  goods 
represented  by  the  pawntickets  were  purchased  by  the  proceeds  of 
the  forged  bill. 

As  to  property  in  goods  bought  with  stolen  money,  see  Cailley  v. 
Lowndes,  34  W.  B.  139,  and  Delaney  v.  Wallis,  15  Cox  C.  C.  525. 

In  BenUey  v.  Vilmont,  Y.  parted  with  his  goods  to  H.,  induced 
to  do  so  by  the  fraudulent  representations  of  the  latter,  but  under 
such  circumstances  that  H.  acquired  a  valid  title  to  the  goods, 
unless  and  until  the  contract  was  set  aside  for  fraud.  Y.  prose- 
cuted H.  to  conviction  for  obtaining  goods  by  false  pretences. 
Before  conviction,  the  goods  were  pledged  and  sold  to  B.,  an 
innocent  purchaser,  without  notice  of  the  fraud,  who,  therefore, 
apart  from  the  conviction  of  H.  acquired  a  good  title  to  the 
property : — Held,  overruling  Moyce  v.  NewingUm,  4  Q.  B.  D.  32  ; 
14  Cox  C.  C.  182  ;  48  L.  J.  Q.  B.  125  ;  39  L.  T.  535  ;  27  W.  B. 
319,  that  the  effect  of  24  &  25  Yict.  c.  96,  s.  100,  was  to  re-vest 
the  property  in  Y.,  and  to  entitle  him  to  restitution  on  conviction 
of  H.  (12  App.  Cas.  471  ;  51  J.  P.  436  ;  52  J.  P.  68  ;  57  L.  T. 
584  ;  57  L.  J.  Q.  B.  18  ;  3  T.  L.  B.  824).  Since  the  decision  of 
this  case,  the  Sale  of  Goods  Act,  1893  (56  &  bl  Yict.  c.  71),  by 
8.  24,  enacts  as  follows  :  *^  (1)  Where  goods  have  been  stolen  and 
the  offender  is  prosecuted  to  conviction,  the  property  in  the  goods 
>o  stolen  re- vests  in  the  person  who  was  the  owner  of  the  goods,  or 
his  personal  representative,  notwithstanding  any  intermediate 
dealing  with  them,  whether  by  sale  in  market  overt  or  otherwise. 
(2)  Notwithstanding  any  enactment  to  the  contrary,  where  goods 
have  been  obtained  by  fraud  or  other  wrongful  means  not  amount- 
ing to  larceny,  the  property  in  such  goods  shall  not  re-vest  in  the 
penon  who  was  the  owner  of  the  goods,  or  his  personal  represen- 
tative, by  reason  only  of  the  conviction  of  the  offender."     See  the 
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Sect.  27.     opinion  hereon  of  the  chairman  of  the  County  of  London  Sesnom 

(North  Side)  in  Reg,  v.  Koenig,  58  J.  P.  641,  and  also  the  opinion 

^^^-  of  the  learned  editors  of  the  Justice  of  the  Peace  at  58  J.  P.  288. 
In  the  case  of  Rex  v.  Walker  and  Others,  65  J.  P.  729,  heard 
before  the  Recorder  of  London,  in  which  a  person  had  been  ood- 
victed  of  obtaining  goods  by  false  pretences  or  other  wrongful 
means  not  amounting  in  law  to  larceny,  and  had  parted  with  the 
goods,  it  was  held  that  the  court  cannot  make  an  order  of  restitu- 
tion of  such  goods.  If  the  goods  were  obtained  in  such  a  manner 
as  to  amount  in  law  to  larceny,  the  court  could  make  an  order  of 
restitution,  although  the  person  obtaining  the  goods  has  only  been 
convicted  of  obtaining  them  by  false  pretences,  and  in  the  case  of 
Rex  V.  George,  65  J.  P.  729,  heard  before  the  Common  Serjeant  of 
London,  where  a  person  has  been  convicted  of  obtaining  goods  by 
false  pretences  or  other  wrongful  means  not  amounting  in  law  to 
larceny,  and  the  person  defrauded  has  disaffirmed  the  transaction 
and  the  goods  or  the  proceeds  thereof  are  in  the  possession  of  the 
defendant,  the  court  can  make  an  order  of  restitution  of  the  same. 
The  whole  question  is  very  ably  set  out  in  Ker  and  Pearson-Oee*s 
Sale  of  Goods  Act. 

ProTision   aa   to   Valuable  and  Negotiable  Securities.— 

Section  100  of  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  also 
contains  a  proviso  as  follows  : 

Provided,  that  if  it  shall  appear  before  any  award  or  order  made 
that  any  valuable  security  shail  have  been  h(md  fide  paid  by  some 
person  liable  to  pay,  or  being  a  negotiable  instrument  shall  have 
been  bond  fide  taken  by  some  person  for  a  valuable  consideration, 
without  any  notice  or  without  reasonable  cause  to  suspect  that  it 
had  been  stolen,  etc.,  in  such  case  the  court  shall  not  award  resti- 
tution of  such  security  :  Provided  also  that  nothing  in  this  section 
shall  apply  to  prosecutions  of  trustees,  bankers,  etc. 

This  proviso  is  for  the  protection  of  boiidfide  holders  for  value ; 
the  property  is  not  restored  to  the  originid  owner  in  such  cases 
(Chichester  v.  Hill,  47  J.  P.  324  ;  31  W.  B.  245  ;  52  L.  J.  Q.  B. 
150  ;  48  L.  T.  364  ;  15  Cox  C.  C.  258). 

Protection  of  Porcliasers. — By  the  Criminal  Law  Amendment 
Act,  1867  (30  &  31  Vict.  c.  35),  s.  9,  post  (Appendix)  it  is  provided 
that  wherie  any  prisoner  shall  be  convicted,  either  summarily  or 
otherwise,  of  larceny  or  other  offence  which  includes  the  stealing 
of  any  property,  and  it  shall  appear  to  the  court  by  the  evidence 
that  the  prisoner  has  sold  the  stolen  property  to  any  person,  and 
that  such  person  has  had  no  knowledge  that  the  same  was  stolen, 
and  that  any  moneys  have  been  taken  from  the  prisoner  on  his 
apprehension,  it  shall  be  lawful  for  the  court,  on  the  application 
of  such  purchaser,  and  on  the  restitution  of  the  stolen  property  to 
the  prosecutor,  to  order  that  out  of  such  moneys  a  sum  not  exceed- 
ing the  amount  of  the  proceeds  of  the  said  sale  be  delivered  to  the 
said  purchaser.  And  upon  this  section  see  R.  v.  Lovett,  11  Cox 
C.  C.  602,  where  it  was  observed  that  the  powers  given  by  this 
section  must  be  exercised  with  great  caution  on  account  of  the 
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tendency  to    arrangements    in   the  nature    of    compounding    a     Sect.  27. 
feJony.  

By  the  Prosecution  of  Offences  Act,  1879  (42  &  43  Vict.  c.  22,        Note. 
8.  7,  posty  in  Appendix),  a  prosecution  by  the  Director  of  Public 
Profiecutions  is  to  have  the  effect  of  a  private  prosecution  as  to 
enforcement  of  any  right  or  claim  to  restitution  of  property,  etc. 

See  also  the  Pawnbrokers  Act,  1872  (35  &  36  Vict.  c.  93), 
8.  30  (2),  providing  that  if  a  person  is  convicted  (1)  summarily  of 
nnlawfully,  knowingly,  and  designedly  pawning  goods  ;  (2)  In  any 
court  of  stealing  or  obtaining  goods  and  afterwards  pawning  them  ; 
(3)  If  it  appears  to  the  court  of  summary  jurisdiction  that  any 
goods  have  been  unlawfully  pawned,  the  court  may  order  the  goods 
to  be  given  up  to  the  owner,  with  or  without  payment  of  the  whole 
or  part  of  the  sum  advanced. 

Further,  as  to  restitution  of  stolen  goods,  see  an  article  in 
52  J.  P.  65. 

See  also  s.  44  of  this  Act,  posty  and  also  the  Metropolitan  Police 
Courts  Act,  1839  (2  &  3  Vict.  c.  71),  ss.  27,  28  and  29,  as  to  power 
in  the  metropolitan  police  district  to  order  possession  of  stolen  pro- 
perty, and  R.  v.  D'Eyncourty  L.  R.  21  Q.  B.  D.  109  ;  52  J.  P.  628  ; 
67  L.  J.  M.  C.  67. 

As  to  power  to  make  orders  with  respect  to  property  in  the 
possession  of  the  police,  see  the  Police  (Property)  Act,  1897  (60  & 
61  Vict.  c.  30),  s.  1. 

28.  Cost  of  prosecxdion  of  indictable  offences  dealt  with 
summarily^  Where  an  indictable  oflFence  (the  expenses 
of  the  prosecution  of  which  would  otherwise  have  been 
payable  out  of  the  local  rate)  is  dealt  with  summarily  in 
pursuance  of  this  Act  by  a  court  of  summary  jurisdiction, 
the  expenses  of  the  prosecution  of  such  offence  shall  be 
payable  in  manner  provided  by  this  section. 

The  court  dealing  summarily  with  any  such  indictable 
offence  may,  if  it  seem  fit,  grant  to  any  person  who  pre- 
ferred the  charge,  or  appeared  to  prosecute  or  give  evidence, 
a  certificate  of  the  amount  of  the  compensation  which  the 
court  may  deem  reasonable  for  his  expenses,  trouble,  and 
loss  of  time  therein,  subject,  nevertheless,  to  such  regula- 
tions as  may  be  from  time  to  time  made  by  a  Secretary  of 
State  with  respect  to  the  payment  of  costs  in  the  case  of 
indictable  offences ;  and  the  amount  named  in  the 
certificate  may  include  the  fees  payable  to  the  clerk  of  the 
court  of  summary  jurisdiction,  and  the  fees  payable  to 
the  clerk  of  the  peace  for  filing  the  conviction  depositions 
and  other  documents  required  to  be  filed  by  him  under 
this  Act,  and  such  other  expenses  as  are  by  law  payable 
when  incurred  before  a  commitment  for  trial  ;  and  every 
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Sect.  28.  certificate  so  granted  shall  have  the  effect  of  an  order  of 
court  for  the  payment  of  the  expenses  of  a  prosecution  for 
felony,  made  in  pursuance  of  the  Criminal  Law  Act, 
1826,  and  the  Acts  amending  the  same,  and  the  amount 
named  in  such  certificate  shall  be  paid  in  like  manner  as 
the  expenses  specified  in  such  order  would  have  been  paid. 

See  Form  [48]  of  Consolidated  Forms,  ISSQ,  post. 

Costs  of  Prosecutor  and  WitneBses.— With  reference  to  this 
section  see  the  Criminal  Law  Act,  1826  (7  Geo.  4,  c.  64),  as.  22— 
25,  and  the  Criminal  Justice  Administration  Act,  1851  (14  & 
15  Vict.  c.  55),  88.  2  et  seq.  (post,  Appendix),  which  deal  with  ^e 
costs  of  prosecutions  as  therein  mentioned. 

There  does  not  appear  to  be  any  power  under  this  section  to 
include  a  fee  for  the  prosecuting  solicitor.  See  the  opinion  of  the 
editors  of  the  Justice  of  the  Peace  (51  J.  P.  379). 

The  order  of  the  Secretary  of  State  as  to  allowances  to  prosecu- 
tors and  witnesses  is  given  in  the  Appendix  (post).  See  also  the 
Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100)  (as 
to  assaults),  ss.  42,  46  and  77. 

Brothel-house  Keepers — Costs— Optional  Course  to  Prose- 
cutors.—  By  the  Criminal   Law  Amendment  Act,  1885  (48  & 

49  Yict.  c.  69),  s.  13,  it  is  provided  that  the  Disorderly  Houses 
Act,  1751  (25  Geo.  2,  c.  36),  ss.  5,  6,  and  7,  as  amended  by  the 
Disorderly  Houses  Act,  1818  (58  Geo.  3,  c.  70),  s.  7,  for  the 
encouragement  of  prosecutions  of  disorderly  houses,  "  shall,  witii 
the  necessary  modifications,  be  deemed  to  apply  to  prosecutions 
under  this  section,  and  the  said  enactments  shall  for  the  purposes 
of  this  section  be  construed  as  if  the  prosecution  in  such  enactmeots 
mentioned  included  summary  proceedings  under  this  section  as  well 
as  a  prosecution  on  indictment.''     It  was  held  in  Kerwin  v.  Hine$, 

50  J.  P.  230 ;  54  L.  T.  610,  that  it  is  optional  on  prosecutors 
either  to  proceed  sununarily  under  s.  13  of  the  Act  of  1885,  indepen- 
dently of  the  earlier  Acts,  or  to  comply  with  the  procedure  under 
the  statutes  of  Geo.  2  and  Geo.  3  ;  and  in  the  latter  case  only 
can  they  obtain  the  reward  provided  by  the  last-named  statutes. 

The  procedure  under  the  statutes  of  Geo.  2  and  Geo.  3  must  be 
followed  in  the  most  careful  manner.  In  Clarke  v.  Rice^  1  B.  & 
Aid.  694,  an  action  by  one  of  the  two  inhabitants  who  had  given 
information  to  the  parish  constable  of  A.  B.  keeping  a  disorderly 
house,  in  consequence  of  which  A.  B.  was  prosecuted  to  conviction, 
it  is  necessary  in  order  to  recover  the  sum  of  £10  from  the  over- 
seers that  the  prosecution  should  have  been  conducted  by  the 
parish  constable  ;  and,  therefore,  where  the  two  inhabitants  con- 
ducted it,  it  was  held  that  they  were  not  entitled  to  the  reward. 

By  s.  13  of  the  Criminal  Law  Amendment  Act,  1885,  the 
directions  contained  in  25  Geo.  2,  c.  36,  s.  6,  for  the  arrest  of  a 
person  accused  by  two  inhabitants  of  a  parish,  of  keeping  a  dis- 
orderly house,  are  applicable  to  smnmary  proceedings  under  the 
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Act  of  1886  (R.  V.  Newton  and  Others,  [1892]  1  Q.  B.  648  ;  66  J.  P.     Sect  28. 
409  ;  66  L.  T.  830  ;  61  L.  J  M.  C.  121).  

The  statute  26  €^eo.  2,  c.  36  (The  Disorderly  Houses  Act,  1761),  None 
provides  (s.  6)  that  where  any  two  inhabitants  of  any  parish  or  place 
paying  scot  and  bearing  lot  give  written  notice  to  a  constable  or 
peace  officer  of  such  parish  or  place  that  a  person  therein  is  keeping 
a  bawdy  house,  the  constable,  etc.,  shall  forthwith  go  with  such 
inhabitants  to  a  justice^  and  upon  the  two  inhabitants  swearing  to 
the  truth  of  such  notice,  aild  being  bound  in  £20  each  to  give  or 
produce  material  evidence  against  the  accused,  he  (the  constable) 
shall  enter  into  recognisance  in  £30  to  prosecute  the  accused  at 
9uch  court  of  summary  jurisdiction  at  which  the  trial  of  the  said 
charge  shall  be  fixed  to  take  place  ;  and  he  is  to  be  allowed  reason- 
able expenses  of  the  prosecution,  ascertainable  by  two  justices,  and 
to  be  paid  by  the  overseers  ;  and  in  case  of  conviction  the  over- 
seers shall  pay  £10  to  each  of  the  two  inhabitants,  or  in  case  of 
refusal  shall  forfeit  double  the  said  sums  (s.  6).  The  justice,  on 
the  constable  becoming  bound  to  prosecute,  shall  forthwith  issue  a 
warrant  to  apprehend  the  accused,  and  bind  him  over  to  appear  at 
the  court  of  summary  jurisdiction  where  the  trial  is  to  take  place, 
taking  security  for  his  good  behaviour  (if  necessary)  in  the  mean- 
time (s.  7).  The  constable  neglecting  or  refusing  to  become  bound, 
or  being  wilfully  negligent  in  such  prosecution,  shall  forfeit  £20 
to  each  of  the  two  inhabitants. 

By  the  Disorderly  Houses  Act,  1818  (68  Geo.  3,  c.  70),  s.  7,  the 
written  notice  on  the  constable  is  also  to  be  served  on  the  over- 
seers or  one  of  them,  and  the  overseers  shall  have  the  like  notice 
to  attend  before  a  justice  as  the  constable  ;  and  if  the  overseers  or 
one  of  them  become  bound  to  prosecute,  then  the  constable  need 
not  be  bound  ;  but  if  the  overseers  or  overseer  neglect  to  attend 
before  the  justice  after  notice,  the  constable  shall  become  bound 
and  prosecute  as  aforesaid. 

As  to  the  meaning  of  "  conviction,"  see  Burgess  v.  Boetfeur 
and  Brown,  8  Jur.  621  ;  7  M.  &  G.  481  ;  13  L.  J.  M.  C.  122  ; 
where  Coltman,  J.,  in  giving  judgment,  said,  ^^  Looking  to  the 
object  which  the  statute  had  in  view,  it  seems  to  me  that  there 
must  be  a  conviction  foUowed  up  by  a  judgment  of  the  court  to 
entitle  the  inhabitant  to  the  reward.  It  b  for  the  benefit  rendered 
to  the  parish  by  driving  improper  persons  out  of  it  that  the  reward 
is  given,  and  this  object  is  not  attained  unless  the  offenders  are 
prosecuted  to  judgment.'*  And  Cresswell,  J.,  said,  "  A  verdict 
not  followed  by  judgment  might  be  wholly  ineffectual  to  put  down 
the  nuisance  complained  of.  There  are  many  analogous  statutes 
which  provide  that  rewards  shall  be  given  to  persons  prosecuting 
felons  to  conviction.  In  all  such  cases  it  is  perfectly  clear 
that  conviction  means  judgment.  I  think  the  same  construction 
applies  here.*'  Tindal,  L.CJ*.,  pointed  out  that  any  other  con- 
struction would  open  tiie  door  to  fraud  upon  the  overseers  in 
respect  at  the  rervmd.  This  case  was  distinguished  in  Jephson  v. 
Barker,  3  T.  L.  B.  40,  where  it  was  held  that  when  the  keeper  is 
bound  over  to  come  up  for  judgment  when  called  upon  this  is  a 
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sufficient  conviction  to  entitle  the  inhabitants  to  the  reward.  See 
also  Sutton  v.  Bishop,  1  Wm.  Black.  656  ;  4  Burr.  2283. 

It  seems  that  in  dealing  summarily  with  a  charge  of  newspaper 
libel  under  44  &  45  Vict.  c.  60  (The  Newspaper  Libel  and  Regis- 
tration Act,  1881),  s.  5,  a  court  of  summary  jurisdiction  has  power 
to  order  defendant  on  conviction  to  pay  costs  under  11  &  12  Vict. 
c.  43,  s.  18,  ante,  p.  95. 

Where  any  case  under  s.  2  of  the  Inebriates  Act,  1898  (61  & 
62  Vict.  c.  60),  is  dealt  with  summarily  the  expenses  of  the  prcwe- 
cution  shall  be  payable  in  manner  provided  by  this  section  see 
62  &  63  Vict.  c.  35. 

The  expenses  of  prosecuting  the  offence  of  attempting  to  obtain 
money,  etc.,  by  false  pretenpes  in  respect  of  which  power  is  given 
to  deal  summarily  by  the  S.  J.  Act,  1899  (62  &  63  Tict.  c.  22, 
Sched.),  post,  cannot  be  allowed  as  they  are  not  payable  out  of  the 
local  rate. 

29.  Power  of  the  Lord  Chancellor  to  make  rules.] — (1) 
The  Lord  Hign  Chancellor  of  Great  Britain  may  from 
time  to  time  make,  and  when  made,  rescind  alter  and  add 
to,  rules  in  relation  to  the  following  matters,  or  any  of 
them  ;  that  is  to  say, 

(a)  The  giving  security  under  this  Act ;  and 

(b)  The  forms  to  be  used  under  the  Summary  Jurisdic- 

tion Acts,  or  any  of  them,  including  the  forms 
of  any  recognizance  mentioned  in  this  Act ; 
and 

(c)  The    costs    and    charges    payable    under    distress 

warrants  issued  by  a  court  of  summary  jurisdic- 
tion ;  and 

(d)  Adapting  to  the  provisions  of  this  Act  and  of  the 

Summary  Jurisdiction  Act,  1848  [11  &  12  Vict, 
c.  43],  tne  procedure  before  courts  of  summary 
jurisdiction  under  any  Act  passed  before  the 
Summary  Jurisdiction  Act,  1848  ;  and 

(e)  Regulating  the  form  of  the  account  to  be  rendered 

by  clerks  of  courts  of  summary  jurisdiction  of 
fines  fees  and  other  sums  received  by  them, 
and  providing  for  the  discontinuance  of  any 
existing  account  rendered  unnecessary  by  the 
aforesaid  account ;  and 

(f)  Any  other  matter   in   relation  to  which   rules  are 

authorised  or  required  to  be  made  under  or  for 
the  purpose  of  carrying  into  effect  this  Act. 
(2)  The  Lord  Chancellor  may,  in  the  exercise  of  the 
power    given    him    by  this  section,  annul   alter  or  add 
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to  any  forms  contained  in  the  Summary  Jurisdiction  Act,    Sect.  29. 
1848  [11  &  12  Vict.  c.  43],  or  any  forms  relating  to  '~ 

summary  proceedings  contained  in  any  other  Act. 

(3)  Any  rule  purporting  to  be  made  in  pursuance  of 
this  section  shall  be  laid  before  both  Houses  of  Parliament 
as  soon  as  may  be  after  it  is  made,  if  Parliament  be  then 
sitting,  or  if  not  then  sitting,  within  one  month  after  the 
commencement  of  the  then  next  session  of  Parliament, 
and  shall  be  judicially  noticed. 

As  regards  this  section,  see  s.  12  of  S.  J.  Act,  1884,  post. 
Under  this  section  the  Lord  Chancellor  has  annulled  the  forms 
in  11  &  12  Vict.  c.  43.  See  Rule  32  of  the  S.  J.  Bnles,  1886, 
po$i. 

By  the  Prison  Act,  1898  (61  &  62  Vict.  c.  41),  rules  may  be 
made  under  this  section  providing  for  the  application  of  sums  paid 
under  s.  9  of  the  said  Prison  Act,  and  for  any  matter  incidental 
thereto.  See  Bule  made  hereunder  at  the  end  of  the  S.  J.  Rules, 
1886,  post. 

For  Bule  under  this  section  made  for  the  purposes  of  the 
Aliens  Act,  1905  (5  Edw.  7,  c.  13),  see  at  the  end  of  the  S.  J. 
Bules,  post. 

For  forms  of  commitment,  etc.  to  reformatory  and  industrial 
schools,  and  under  the  Youthful  Offenders  Act,  1901  (1  Edw.  7, 
c.  20),  see  the  S.J.  Bules  (September),  190Sy  post. 


80.  Power  to  provide  petty  sessional  court-house^ 
Where  the  justices  in  general  or  quarter  sessions  assembled 
or  the  council  of  any  borough  have  authority  to  hire  or 
otherwise  provide  a  fit  and  proper  place  for  holding  petty 
sessions  of  the  peace,  such  justices  or  council  shall  have 
power  to  provide  a  petty  sessional  court-house  within  the 
meaning  of  this  Act,  by  the  purchase  or  other  acauisition 
of  land  and  the  erection  of  a  proper  building  thereon  ; 
and  all  enactments  relating  to  the  provision  of  such  place 
and  to  the  raising  of  the  money  for  defraying  the  expense 
of  the  provision  of  such  place  shall  apply  accordingly. 

The  power  given  by  this  section  is  extended  by  the  S.  J.  Act, 
1884,  8.  8,  post. 

The  justices  in  general  or  quarter  sessions  are  empowered  by 
38  &  39  Vict.  c.  89,  s.  40,  to  borrow  money  for  the  purpose  of 
providing  a  place  for  holding  petty  sessions  of  the  peace.  By 
31  &  32  Vict.  c.  22,  ss.  4,  5,  they  are  empowered  to  provide  a 
common  sessions  house.  See  also  the  Petty  Sessions  Act,  1849 
(12  &  13  Vict.  c.  18),  s.  2  ;  and  45  &  46  Vict.  c.  60,  ss.  105,  160, 
as  to  boroughs. 
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PART   II. 

Amendment  of  Procedure. 

31.  Procedure  on  appeal  to  general  or  quarter  sessions.] 
There  any  person  is  authorised  ...  to  appeal  from  the 
^nviction  or  order  of  a  court  of  summary  jurisdiction  to 
court  of  general  or  quarter  sessions,  he  may  appeal  to 
ich  court,  subject  to  the  conditions  and  regulations 
llowing : 

(1)  The  appeal  shall  be  made  to  the  prescribed  court  of 

general  or  quarter  sessions,  or  if  no  court  is  pre- 
scribed, to  the  next  practicable  court  of  general 
or  quarter  sessions  having  jurisdiction  in  the 
county  borough  or  place  for  which  the  said 
court  of  summary  junsdiction  acted,  and  holden 
not  less  than  fifteen  days  after  the  day  on  which 
the  decision  was  given  upon  which  the  conviction 
or  order  was  founded  ;  and 

(2)  The  appellant  shall,  within  the  prescribed  time,  or 

if  no  time  is  prescribed  within  seven  days  after 
the  day  on  which  the  said  decision  of  the  court 
was  given,  give  notice  of  appeal  by  serving  on 
the  other  party  and  on  the  clerk  of  the  said 
court  of  summary  jurisdiction  notice  in  writing 
of  his  intention  to  appeal,  and  of  the  general 
grounds  of  such  appeal ;  and 

(3)  The  appellant  shall,  within  the  prescribed  time,  or 

if  no  time  is  prescribed  within  three  days  after 
the  day  on  which  he  gave  notice  of  appeal,  enter 
into  a  recognizance  before  a  court  of  summary 
jurisdiction,  with  or  without  a  surety  or  sureties 
as  that  court  may  direct,  conditioned  to  appear 
at  the  said  sessions  and  to  try  such  appeal,  and 
to  abide  the  judgment  of  the  court  of  appeal 
thereon,  and  to  pay  such  costs  as  may  be 
awarded  by  the  court  of  appeal,  or  the  appellant 
may,  if  the  court  of  summary  jurisdiction  before 
whom  the  appellant  appears  to  enter  into  a 
recognizance  think  it  expedient,  instead  of 
entering  into  a  recognizance,  give  such  other 
security,  by  deposit  of  money  with  the  clerk  of 
the  court  of  summary  jurisdiction  or  otherwise, 
as  that  court  deem  sufficient ;  and 
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(4)  Where  the  appellant  is  in  custody,  the  court  of    Sect.  SL 

summary  jurisdiction  before  whom  the  appellant 
appears  to  enter  into  a  recognizance  may,  if  the 
court  think  fit,  on  the  appellant  entering  into 
SDch  recognizance  or  giving  such  other  security 
as  aforesaid,  release  him  from  custody  ;  and 

(5)  The  court  of  appeal  may  adjourn  the  hearing  of 

the  appeal,  and  upon  the  hearing  thereof  may 
confirm,  reverse,  or  modify  the  decision  of  the 
•  court  of  summary  jurisdiction  or  remit  the 
matter,  with  the  opinion  of  the  court  of  appeal 
thereon,  to  a  court  of  summary  jurisdiction 
acting  for  the  same  county  borough  or  place  as 
the  court  by  whom  the  conviction  or  order 
appealed  against  was  made,  or  may  make  such 
other  order  in  the  matter  as  the  court  of  appeal 
may  think  just,  and  may  by  such  order  exercise 
any  power  which  the  court  of  summary  juris- 
diction might  have  exercised,  and  such  order 
shall  have  the  same  effect,  and  may  be  enforced 
in  the  same  manner,  as  if  it  had  been  made  by 
the  court  of  summary  jurisdiction.  The  court 
of  appeal  may  also  make  such  order  as  to  costs 
to  be  paid  by  either  party  as  the  court  may 
think  just ;  and 

(6)  Whenever  a  decision  is  not  confirmed  by  the  court 

of  appeal,  the  clerk  of  the  peace  shall  send  to  the 
clerk  of  the  court  of  summary  jurisdiction  from 
whose  decision  tha  appeal  was  made,  for  entry 
in  his  register,  and  also  endorse  on  the  con- 
viction or  order  appealed  against,  a  memorandum 
of  the  decision  of  the  court  of  appeal,  and 
whenever  any  copy  or  certificate  of  such  con- 
viction or  order  is  made,  a  copy  of  such  memo- 
randum shall  be  added  thereto,  and  shall  be 
sufficient  evidence  of  the  said  decision  in  every 
case  where  such  copy  or  certificate  would  be 
sufficient  evidence .  of  stich  conviction  or  order  ; 
and 

(7)  Every  notice  in  writing  required  by  this  section  to 

be  given  by  an  appellant  shall  be  in  writing 
signed  by  him,  or  by  his  agent  on  his  behalf 
and  may  be  transmitted  as  a  registered  letter  by 
the  post  in    the   ordinary   way,   and   shall   be 
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Sect.  31.  deemed  to  have  been  served  at  the  time  when  it 

would  be  delivered  in  the  ordinary  coarse  of  the 
post. 

As  to  procedure  on  appeals,  see  Archbold*s  Quarter  SessioDS 
(5th  ed.),  by  Sir  Sherston  Baker  ;  Appeals  from  the  Convictions  and 
Orders  of  Justices,  by  Trotter  ;  and  Appeals  from  Justices  of 
the  Peace,  by  Scholefield  and  Hill.  , 

Uniformity  of  Procedure  on  Appeal— By  s.  6  of  the  S.  J.  Act, 
1884,  all  appeals  against  the  convictions  or  orders  of  a. court  of 
summary  jurisdiction  authorised  by  any  Act  passed  before 
1st  January,  1880,  shall  be  subject  to  the  conditions  and  regols- 
tions  of  the  S.  J.  Act,  1879.  In  sub-ss.  2  and  3  of  this  section  the 
words  ^*  within  the  prescribed  time  or  if  no  time  is  prescribed " 
appear  to  be  impliedly  repealed  by  the  S.  J.  Act,  1884,  s.  6,  jiof( 
{K  V.  Glamorganshire  J  J,  (1889),  L.  B.  22  Q.  B.  D.  628,  ^««). 

The  Interpretation  Act,  1889,  s.  13  (11),  post,  defines  the 
meaning  of  the  expression  **  court  of  summary  jurisdiction." 

Effect  of  S.  J.  Act,  1884.— As  to  the  effect  of  the  S.  J.  Act, 
1884,  the  judgment  of  Den  man,  J.,  in  Shingler  v.  SmUh,  51  J.  P. 
152  ;  54  L.  T.  759  ;  55  L.  J.  M.  C.  147  ;  17  Q.  B.  D.  49,  may  be 
quoted  :  ^*  It  having  been  decided,  as  I  have  already  said,  in  R,  t. 
Montgomery$hire  JJ.  (46  J.  P.  517  ;  51  L.  J.  M.  C.  95),  that  on 
the  construction  of  the  existing  statutes  this  option  was  allow- 
able, the  legislature  in  the  S.  J.  Act,  1884,  deliberately  repealed 
the  32nd  section  of  the  previous  Act,  which  had  given  the  optional 
appeal  proceedings.  Nothing  could  have  been  more  reasonable 
than  that  the  legislature  should  put  a  stop  to  these  optional  pro- 
ceedings, and  hence  in  the  schedule  the  very  clause  which  had 
given  the  double  proceeding  is  repealed.  The  result  of  this  Act 
was  to  do  away  with  different  modes  of  procedure  and  to  bring 
everything  into  a  state  of  uniformity.  That  the  Act  intended  to 
do  this  is  perfectly  clear  from  the  preamble,  '  expedient  to  pro- 
vide for  uniformity  of  procedure  in  all  such  cases,'  that  is,  on 
appeals  from  courts  of  summary  jurisdiction  to  courts  of  quarter 
sessions.  What  would  become  of  uniformity  if  it  were  com- 
petent to  an  appellant  to  maintain  that  he  still  retained  an 
optional  mode  of  proceeding  under  the  earlier  Act  ?  I  do  not 
think  such  a  contention  is  open  to  any  one  after  this  last- 
mentioned  Act  of  Parliament.  If  the  previous  procedure  is  not 
actually  repealed,  it  certainly  is  impliedly  repealed." 

Appeals  generally. — In  R,  v.  Montgomeryshire  JJ.,  supra,  it 
was  held  that  on  the  construction  of  s.  32  of  42  &  43  Vict.  c.  49, 
post,  and  the  Poor  Law  Amendment  Act,  1844  (7^8  Vict, 
c.  101).  8.  4,  the  putative  father  had  an  option  to  comply  with 
the  procedure  under  the  S.  J.  Acts,  or  the  Bastardy  Acts.  The 
first  part  of  s.  32,  post,  giving  that  option  was  repealed  by  the 
S.  J.  Act,  1884,  post,  and  after  such  repeal  the  case  of  Shingler  v. 
Smith,  supra,  came  before  the  Queen's  Bench  Division,  and  that 
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laHt-mentioned  case  decided  that  in  an  appeal  from  an  order  of     Sect.  31. 

bastardy  made  by  a  court  of  summary  jurisdiction  the  appellant's         

notice  of  appeal  must  state  the  grounds  of  such  appeal  under  the       Note. 
3l8t  section  of  42   &  43  Vict.  c.  49,  the  repeal  of  part  of  the 
32nd  section  of  that  Act  by  the  4th  section  of  the  S.  J.  Act, 
1884,  having   taken   away  the  alternative   mode    of    procedure 
under  7  &  8  Vict.  c.  101,  s.  4. 

An  appeal  from  an  order  of  a  court  of  summary  jurisdiction 
made  under  the  Distress  for  Rent  Act,  1737  (11  Geo.  2,  c.  19, 
88.  4  and  5),  by  a  person  adjudged  guilty  of  fraudulently  removing 
goods  to  prevent  distress  must  be  made  in  conformity  with  the 
procedure  under  this  section  {Reg.  v.  Shropshire  JJ,^  6  Q.  B.  D. 
669;  45  J.  P.  236  n. ;  46  J.  P.  196;  60  L.  J.  M.  C.  72; 
29  W.  R.  567). 

At  the  hearing  of  an  appeal  under  the  Licensing  Act,  1872  (35  <& 
36  Vict.  c.  94,  s.  52),  it  appeared  that  notice  of  appeal  was  given 
on  Monday,  the  10th  March,  and  the  recognizance  entered  into  on 
Friday,  the  14th  of  the  same  month,  and  the  quarter  sessions,  no 
explanation  of  the  delay  being  offered,  dismissed  the  appeal : — 
Held,  upon  an  application  for  a  mandamus  for  the  sessions  to  hear 
the  appeal,  that  t^davits  accounting  for  the  delay  ought  not  to  be 
considered,  and  that  the  sessions  upon  the  evidence  before  them 
were  warranted  in  finding  that  the  recognizance  had  not  been 
entered  into  "  immediately  **  after  the  notice  (Reg.  v.  Berkshire  JJ., 
L.B.  4  Q.  B.  D.  469  ;  48  L.  J.  M.  C.  137  ;  27  W.  R.  798). 

In  R.  V.  Glamorganshire  JJ.  (1889),  22  Q.  B.  D.  628;  53  J.  P. 
228,  296  ;  58  L.  J.  M.  C.  93  ;  60  L.  T.  536  ;  16  Cox  C.  C. 
593,  the  appellant  was  convicted  of  selling  beer  without  a  licence 
under  the  Beerhouse  Act,  1834  (4  &  5  Will.  4,  c.  85),  s.  17  :— 
Held,  that  the  S.  J.  Acts,  1879  and  1884,  impliedly  repeal  the 
provisions  of  the  Excise  Management  Act,  1827  (7  &  8  Geo.  4, 
c.  53),  s.  82,  as  to  the  time  at  which  notice  of  appeal  should  be 
given,  and  substitute  the  provisions  of  the  S.  J.  Act,  1879. 
Lord  Coleridge  said  :  "  My  conclusion  is  that  on  the  whole  the 
tme  effect  and  meaning  of  the  Acts  (i.e.,  S.  J.  Acts,  1879  and 
1884)  ...  is  to  get  rid  of  all  other  procedure  (i.e.,  on  appeals 
from  summary  convictions)  except  that  provided  by  the  S.  J. 
Acta."  See  also  R.  v.  Yorkshire  (West  Riding)  JJ.,  64  L.  J.  M.  C. 
192.  But  in  R.  v.  Somerset  JJ,  L.  B.  22  Q.  B.  D.  625  ;  53  J.  P. 
470,  which  was  an  appeal  against  poor  law  orders  of  removal,  it 
was  held  that  the  justices  must  hear  and  determine  the  appeal 
under  the  old  practice.  Must  not  this  case  be  deemed  to  be  over- 
ruled by  the  Court  of  Appeal  in  Reg.  v.  Glamorganshire  JJ, 
(1892),  infra,  in  consequence  of  the  definition  of  a  court  of 
summary  jurisdiction  in  the  Interpretation  Act,  1889,  s.  13  (11)  ? 

The  Quarter  Sessions  Act,  1849  (12  &  13  Vict.  c.  45),  s.  1,  post 
(Appendix),  commonly  called  '*  Baines'  Act,'*  enacted  that  in  every 
case  of  appeal  (except  appeals  against  orders  of  removal,  etc.)  to 
any  court  of  general  or  quarter  sessions  of  the  peace  fourteen  clear 
days'  notice  of  appeal  shall  be  given,  and  such  shall  be  sufficient 
notice,  and  shall  be  in  writing  signed   by  the  person  or  persons 

S.J.  N 
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Sect.  31.     giving  the  same,  or  by  his,  her,  or  their  attorney  on  his,  her,  or 

their  behalf,  and  the  grounds  of  appeal  shall  be  specified  in  every 

Note.  such  notice  ;  and  it  shall  not  be  lawful  for  the  appellant  or 
appellants,  on  the  trial  of  any  suck  appeal,  to  go  into  or  give 
evidence  of  any  other  ground  of  appeal  besides  those  set  forth  in 
the  notice.  The  S.  J.  Act,  1884,  repeals  this  section  so  far  as 
relates  to  any  appeal  against  an  order  of  a  court  of  summary 
jurisdiction. 

But  this  section  never  applied  to  appeals  from  summary  convic- 
tions (12  &  13  Vict.  c.  45,  s.  2),  pogL  Having  regard,  therefore,  to 
the  extensive  use  of  the  term,  order  of  **  a  court  of  summary  joris- 
diction"  [52  &  53  Vict.  c.  63,  s.  13  (U),  post,  (Appendix)],  s.  1 
of  Baines'  Act  appears  to  be  now  nugatory. 

According  to  the  literal  reading  of  the  S.  J.  Act,  1884,  s.  6,  pott, 
the  obligation  to  follow  the  procedure  of  the  S.J.  Act,  1879,  s.  31, 
in  appeals  from  convictions  or  orders  of  courts  of  summary  jurisdic- 
tion only  applies  when  such  convictions  or  orders  are  ^^  made  in 
pursuance  of  the  S.  J.  Acts  '*  (see  as  to  the  meaning  of  the  "  S.  J. 
Acts,"  s.  13  of  Interpretation  Act,  1SS9,  post).  The  test  whether 
a  conviction  or  order  is  **  made  in  pursuance  of  the  S.  J.  Acts " 
may  be  applied  by  considering  whether  the  proceeding  was  com- 
menced by  an  information  or  complaint  within  the  S.  J.  Act,  1848. 
But  in  Skingler  v.  Smithy  supra,  the  words  "  made  in  pursuance  of 
the  S.  J.  Acts,"  were  disregarded. 

A  statutory  exception  to  the  principle  laid  down  in  the  last  case 
occurs,  however,  in  the  Lunacy  Act,  1890  (53  Vict.  c.  5,  s.  313), 
which  provides  that  the  procedure  in  the  S.  J.  Act,  1879,  shall  not 
be  applicable  to  appeals  under  Part  10  of  that  Act,  relating  to  the 
expenses  of  pauper  lunatics,  and  special  procedure  is  provided  by 
ss.  301—311. 

An  appeal  does  not  lie  to  quarter  sessions  against  an  order  of 
petty  sessions  for  the  maintenance  of  a  pauper  (R,  v.  London  JJ., 
[1900]  1  Q.  B.  438  ;  64  J.  P.  357  ;  69  L.  J.  Q.  B.  364). 

.No  Appeal  by  Informant. — There  is  no  appeal  generally 
against  an  acquittal  or  dismissal  in  a  criminal  proceeding  unlas 
expressly  authorised  by  statute,  for  example,  the  Excise  Manage- 
ment Act,  1827  (7  &  8  Geo.  4,  c.  53),  s.  82,  which  allows  an 
appeal  to  an  officer  who  exhibits  an  information.  In  Payiu  v. 
Uxhridge  JJ.,  45  J.  P.  327,  420,  where  a  charge  has  been  heard 
and  dismissed  by  a  court  of  summary  jurisdiction,  the  party  laying 
the  information  or  making  the  complaint  has  no  right  of  appeal  to 
quarter  sessions,  the  only  exception  to  the  rule  laid  down  in  this 
case  being  that  of  an  information  under  the  Excise  Management 
Acts  (7  &  8  Geo.  4,  c.  53,  s.  82,  and  4  &  5  WUl.  4,  c.  51,  s.  23). 

In  Reg,  v.  JJ,  of  London,  Ex  parte  The  Fulham  Vestry,  25  Q.  B.  D. 
357  ;  55  J.  P.  56  ;  59  L.  J.  M.  C.  146  ;  34  S.  J.  586,  a  vestry 
summoned  C.  under  s.  72  of  the  Highway  Act,  1835  (5  &  6  Will  4, 
c.  60),  for  unlawfully  and  wilfully  obstructing  the  free  passage  of 
a  highway  by  erecting  a  fence  across  it.  The  charge  was  dismissed 
by  the  justices  who  heard  it.  Section  105  of  the  same  Act  provides 
that  "  if  any  person  shall  think  himself  aggrieved  by    ...   any 
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order,  conviction,  judgment,  or  determination  made     ...     by     Seot.  81. 
any  justice    .     .     .     such  person  may  appeal  to  the  justices  at         - — 
the  next  general  or  quarter  sessions  of  the  peace     .     .     ."     The        Note. 
vestry  appealed  against  the  dismissal  of  their  summons,  and  the 
justices  at  the  general  quarter  sessions  declined  jurisdiction  : — 
Held  J  that  s.  105  gave   no  appeal    except    in  the    case    of    a 
conviction. 

When  a  party  applies  for  a  case  to  be  stated  under  20  &  21  Yict. 
e.  43,  he  is  (by  s.  14  of  that  Act)  to  be  deemed  to  have  abandoned 
his  right  to  appeal  to  quarter  sessions  ;  and  see  Shackell  v.  West, 
24J.P.22;  29L.J.M.C.45;  45Jur.95;  1L.T.28;  2  E.  &  F. 
326. 

Where  facts  are  alone  in  dispute  the  proper  course  is  to  appeal 
to  quarter  sessions.  See  R.  v.  YeomanSj  24  J.  P.  149  ;  1  L.  T. 
369  ;  but  where  there  is  a  right  of  appeal  to  quarter  sessions,  this 
fact  does  not  take  away  the  power  of  the  justices  to  state  a  case 
{Mair  V.  Hore,  41  J.  P.  471  ;  47  L.  J.  M.  C.  17  ;  13  L.  T.  315). 

There  is  no  appeal  under  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  s.  231,  against  orders  of  justices  for 
demolition  of  buildings  under  the  Metropolis  Management  Amend- 
ment Act,  1862  (25  &  26  Vict.  c.  102),  s.  75,  which  section  is  now 
repealed.  See  R.  V.Middlesex  JJ.,  9  Q.  B.  D.  41  ;  46  J.  P.  551  ; 
51  L.  J.  M.  C.  94  ;  30  W.  R.  657.  These  orders  are  now  made 
mider  the  London  Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.), 
8.  170,  but  the  ruling  in  this  case  will  apparently  apply  to  such 
orders. 

Where  a  party  having  a  ground  of  appeal  fails  to  avail  himself 
of  it  within  the  time  limited,  he  cannot  afterwards  have  advantage 
of  it  by  application,  action,  or  otherwise  {Ex  parte  Overseers  of 
Birmingham,  10  Q.  B.  868  ;  18  L.  J.  M.  C.  89  ;  Luton  Local 
Board  v.  Davis,  24  J.  P.  677  ;  29  L.  J.  M.  C.  173  ;  6  Jur.  (n.s.) 
580  ;  8  W.  R.  411  ;  2  L.  T.  172  ;  Wilson  v.  Sunderland,  34  L.  J. 
M.  C.90  ;  and  Ex  parte  May,  26  J.  P.  340 ;  31  L.  J.  M.  C.  161  ; 
2  B.  &  8.  426). 

To  what  Sessions. — The  appeal  is  to  be  to  the  prescribed  court 
of  general  or  quarter  sessions,  or  the  next  practicable  court  of 
general  or  quarter  sessions,  for  the  county,  borough,  or  place 
within  which,  or  by  the  justices  of  which,  the  act  complained  of 
was  done.  See  28  &  29  Vict.  c.  37,  as  to  quarter  sessions  in  Sussex, 
and  37  &  38  Vict.  c.  45,  as  to  those  in  Hertfordshire  ;  and  see 
i?.  V.  Sussex  JJ.,  29  J.  P.  180  ;  34  L.  J.  M.  C.  69  ;  4  B.  &  S.  966  ; 
11  Jur.  300  ;  11  L.  T.  740  ;  13  W.  B.  471,  where  it  was  held  that, 
though  the  time  for  giving  notice  of  appeal  must  be  calculated 
with  reference  to  the  first  day  of  the  session,  yet  when,  for 
practical  convenience,  the  county  is  divided  into  distinct  divisions, 
and  a  distinct  court  is  held  in  each  division  by  adjournment  from 
one  to  the  other,  and  the  rules  of  practice  made  by  the  court  in 
each  division  assume  that  the  day  when  the  court  for  that  division 
begins  its  sittings  is  the  first  day  of  the  session,  it  is  sufficient  if 
the  grounds  of  appeal  are  delivered  (under  the  Poor  Law  Proce- 
dure Act,  1848  (11  &  12  Vict.  c.  31),  s.  9),  fourteen  clear  days 

N  2 


Digiti 


zed  by  Google 


180  SuBUfABY  Jurisdiction  Act,  1879. 

Sect.  31.     before  the  first  day  of  the  sitting  of  the  court  for  the  division  in 

which  the  appeal,  according  to  the  practice,  is  to  be  tried.    And 

NoTB.        see  also  R.  v.  London  J  J,,  16  East,  632. 

Meaning  of  " Practicable."  —  As  to  the  meaning  of  "prac- 
ticable," see  R.  V.  Surrey  JJ.,  6  Q.  B.  D.  100  ;  45  J.  P.  93  ;  50  L.  J. 
M.  C.  10  ;  43  L.  T.  500 ;  29  W.  B.  260,  which  was  an  appeal 
against  a  poor  rate.  The  rate  was  made  and  allowed  on 
l^rch  20th  (Saturday),  and  published  on  following  day.  The 
quarter  sessions  next  after  such  publication  were  held  on  April  6tL 
A  party,  therefore,  if  bound  to  bring  his  appeal  to  the  April 
sessions  would  have  had  to  give  notice  thereof  on  March  22nd,  in 
accordance  with  12  &  13  Vict.  c.  45,  s.  1.  S.  and  Son,  appellant*, 
gave  notice  on  June  7th  for  the  next  sessions  holden  July  5th  :— 
Held,  that  under  the  circumstances  the  notice  was  in  time,  and 
they  were  not  even  bound  to  enter  at  and  respite  their  appeal 
from  the  April  sessions. 

Notice  of  Appeal. — The  notice  of  appeal  must  be  in  writing, 
and  when  it  is  given  by  an  agent  on  behalf  of  the  appellant  the 
agent  should  state  himself  in  the  notice  to  be  such  agent.  Service 
upon  the  justices  is  not  now  required.  In  Reg.  v.  Justiceg  of 
Essex,  Ex  parte  Stark,  [1892]  1  Q.B.  490  ;  66  J.  P.  375  ;  61  L.J. 
M.  C.  120  ;  66  L.  T.  676  ;  17  Cox  C.  C.  521,  it  was  held  that  the 
addressing  of  a  notice  of  appeal  under  this  section  to  the  clerk  to 
the  justices  instead  of  to  the  justices  personally  from  whoee 
decision  the  appeal  is  laid  is  a  sufficient  and  valid  form  for  the 
notice. 

With  regard  to  serving  notice  of  appeal  on  the  other  party,  see 
R,  v.  Oxfordshire  JJ.,  [1893]  2  Q.  B.  149  ;  57  J.  P.  409  ;  9  T.L.R. 
520  ;  62  L.  J,  M.  C.  157,  where  notice  of  appeal  against  an  affilia- 
tion order  was  served  on  the  solicitor  who  had  represented  the 
respondent  before  the  justices ;  the  respondent  subsequently 
changed  her  solicitor,  and  on  the  hearing  of  the  appeal  objection 
was  taken  that  the  notice  of  appeal  had  not  been  properly  served : 
— Held^  that  no  notice  of  appeal  had  been  given  to  the  respondent 
Where  the  notice  of  appeal  is  sent  to  the  wrong  address  the 
refusal  of  the  quarter  sessions  to  entertain  the  appeal  was  upheld 
in  R,  V.  Essex  JJ.,  Ex  paHe  Holmes,  11  T.  L.  R.  187,  Personal 
service  of  a  notice  of  appeal  to  quarter  sessions  from  a  conviction 
under  the  Licensing  Acts  is  not  necessary.  See  Reg.  v. 
Somerset  JJ.,  64  J.  P.  341  ;  69  L.  J.  Q.  B.  311  ;  16  T.L.B.  166. 
The  notice  is  also  to  state  the  general  grounds  of  appeal.  See,  as 
to  this,  R.  V.  Oxfordshire  JJ.,  1  B.  &  C.  279  ;  2  Dowl.  &  B.  426, 
and  R.  v.  Newcastle-on-Tyne  J  J.,  1  B.  &  Ad.  933,  where  a  man, 
convicted  under  the  Vagrancy  Act,  1824,  for  indecent  exposure, 
appealed  against  the  conviction,  and  stated  as  the  ground  of  appeal 
that  he  was  "  not  guilty  of  the  said  offence."  This  was,  by  the 
Queen's  Bench,  held  sufficient.  Three  persons  were  convicted  of  an 
offence,  and  gave  joint  notice  of  appeal ;  at  the  sessions  a  separate 
conviction  of  one  of  them  was  produced,  and  the  justices  dismissed 
the    appeal    on    the  ground  that  the  notices  should   have  been 
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separate  : — Held^  that  the  variance  was  immaterial  (22.  v.  Oxford-     Sect*  3L 

tkire  JJ,,  4  Q.  B.  177  ;  12  L.  J.  M.  C.  40  ;  7  Jur.  195).     The         

"other  party"  referred  to  means  other  party,  if  any  {R.  v.  Note. 
Glamorganshire  JJ,,  [1892]  1  Q.  B.  621  ;  56  J.  P.  437  ;  66  L.  T. 
444  ;  8  T.  L.  B.  439  ;  61  L.  J.  M.  C.  169).  On  an  appeal  from  a 
refnsal  to  renew  a  licence  the  superintendent  of  police,  who  had 
appeared  and  opposed  the  renewal  before  the  licensing  justices,  is 
the  "other  party"  within  the  meaning  of  sub-s.  (2)  {Price  v. 
JajMs,  [1892]  2  Q.  B.  428  ;  8  T.  L.  B.  682  ;  61  L.  J.M.C.  203  ; 
67  L.  T.  543  ;  41  W.  B.  57).  See  also  Reg.  v.  Bristol  JJ., 
9  T.  L.  B.  273. 

The  consideration  of  the  validity  of  a  notice  of  appeal  is  merely 
preliminary  to  a  hearing  of  the  appeal,  and  if  upon  objection 
taken  the  sessions  decide  that  the  notice  is  bad  and  dismiss  the 
appeal,  the  court  will  by  ma-ndamus  order  the  sessions  to  hear  the 
appeal  after  entering  continuances  {R,  v.  Surrey  JJ.^  2  New  Sess* 
Cas.  245  ;  3  D.  &  L.  573  ;  15  L.  J.  M.  C.  46  ;  10  Jur.  410). 

The  notice  of  appeal  need  not  be  in  any  special  form,  but  the 
following  may  be  useful  as  a  guide  to  frame  notices  of  appeal 
upon  : 

Notice  op  Appeal. 

}To  the  Clerk  of  the  Court  of  Summary  Jurisdiction 
sitting  at  in  the  County  [or  as  the  case  may 

&c] ,  and  to  \ihe  other  party"] . 

I,  A.  jB.,  of,  etc.,  do  hereby  give  you  and  each  of  you  notice 
that  it  is  my  intention,  at  the  next  general  [or  quarter]  sessions 
[or  the  next  practicable  general  or  quarter  sessions']  of  the  peace,  to 
be  holden  at  ,  in  and  for  the  said  [county^  etc,]  of  ,  on 

tiie  day  of  ,19      ,  to  appeal  against  a  certain  convic- 

tion of  me  [or  order  made  against  me]  by  the  Court  of  Smnmary 
Jurisdiction  sitting  at  in  the  said  [county]  on  the  day 

of  ,  19     ,  for  having  on  ,  at  [stating  offence,  etc.]y 

and  that  the  general  grounds  of  such  appeal  are  [state  here  each 
ground  of  appeal],  and  that  I  am  not  guilty  of  the  said  offence,  of 
all  of  which  you  and  each  of  you  are  bound,  and  are  hereby 
desired,  to  take  notice. 
Dated  this  day  of  ,  19     . 

(Signed)  A.  B, 

When  an  appeal  is  brought  from  a  conviction  to  the  court  of 
quarter  sessions,  the  notice  of  appeal  is  not  invalid  under  this 
section  merely  because  it  is  addressed  to  the  clerk  to  the  justices 
and  not  to  the  justices  themselves.  See  R,  v.  Essex  J  J.,  [1891] 
1  Q.  B.  490  ;  56  J.  P.  375  ;  61  L.  J.  M.  C.  120. 

Becognizance — Sunday  Indnded. — The  recognizance  to  prose- 
cute the  appeal  is  to  be  entered  into  within  three  days  after  the 
day  on  which  notice  of  appeal  was  given.  In  Ex  parte  Simpkin, 
24  J.  P.  262  ;  29  L.  J.  M.  C.  23  ;  2  E.  &  E.  392  ;  6  Jur.  (n.s.) 
144,  where,  by  s.  40  of  18  &  19  Vict.  c.  121  (now  repealed),  an 
appellant  shall  not  be  heard  in  support  of  an  appeal  to  the  sessions 
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Sect.  31.     against  an  order  of  justices,  unless,  within  fourteen  days  after  the 

making  of  the  order,  he  give  notice  in  writing,  **  and  shall,  within 

Note.  i^q  ^j^ys  of  giving  such  notice,  enter  into  a  recognizance  before 
some  justice  of  the  peace,",  it  was  held  that  Sunday  is  to  be 
counted  in  the  two  days  ;  and  therefore,  where  notice  of  appeal 
was  given  on  Friday,  but  the  recognizance  was  not  entered  into  till 
the  Monday  following,  it  was  held  that  the  sessions  could  not  hear 
the  appeal.  Hill,  J.,  saying  :  "  Where  an  Act  of  Parliament  gives 
a  given  number  of  days  for  doing  a  particular  act,  and  says  nothing 
about  Sunday,  the  days  mentioned  are  to  be  taken  as  consecutiTe 
days,  including  Sunday.  This  was  the  principle  laid  down  in 
Peacock  V.  Reg.,  22  J.  P.  403  ;  4  C.  B.  (n.s.)  264  ;  27  L.  J.  C.  P. 
224  ;  31  L.  T.  101  ;  12  C.  C.  C.  21,  and  in  Roicherry  v.  Morgan, 
23  L.  J.  Ex.  191  ;  9  Exch.  Rep.  730,  and  I  see  no  reason  for 
I  differing  from  that  principle.  In  the  case  before  us  there  are  two 
periods,  one  of  fourteen  days  and  the  other  of  two  days.  Nothing 
is  said  in  that  Act  about  Sunday,  and  therefore,  that  day  is  to  be 
included  in  both  periods."  See  also  R.  v.  Middlesex  J  J,,  17  L.  J. 
Q.  B.  Ill  ;  12  Jur.  434  ;  11  L.  T.  132  ;  3  New  Sess.  Cas.  152 ; 
6  D.  &  L.  580. 

In  R.  v.  Middlesex  J  J.,  12  L.  J.  M.  C.  59,  a  conviction  took  place 
on  Monday,  and  it  was  held  that  a  notice  of  appeal  served  on  the 
following  Monday  was  not  in  time,  as  the  repealed  statute  4  Geo.  4, 
c.  95  (the  Turnpike  Act),  required  that  notice  of  appeal  should 
be  served  six  days  after  the  cause  of  complaint  should  have  arisen. 
And  see  Morris  v.  Barrett,  cited  arguendo  in  Ex  parte  SimpkitL, 
supra,  and  the  remarks  of  Blackburn,  J.,  thereupon. 

Whether  the  conditions  of  appeal  as  to  recognizances,  etc.,  have 
been  complied  with  is  a  question  for  the  quarter  sessions  only. 
Justices  have  no  power  to  inquire  into  and  decide  that  question 
{R.  v.  Wiltshire  J  J.,  24  S.  J.  914). 

A  deposit  of  money  cannot  be  taken  in  lieu  of  the  recognizance 
to  prosecute  a  special  case  under  the  S.  J.  Act,  1857  (20  &  21  Vict, 
c.  43),/?o«^,  as  it  can  in  the  case  of  ru  appeal  under  this  section. 

In  Reg.  v.  Glamorganshire  JJ.  (1891),  55  J.  P.  39  ;  59  L.  J. 
M.  C.  1 50  ;  38  W.  R.  640,  an  appeal  from  a  summary  conviction 
was  dismissed  with  costs  by  the  quarter  sessions,  on  the  ground 
that  the  appellant  had  entered  into  the  recognizance  required  by 
sub-s.  (3)  of  s.  31  of  the  S.  J.  Act,  1879,  after  the  time  they  men- 
tioned.  On  non-payment  of  the  costs  of  the  appeal  the  Justices 
estreated  the  appellant's  recognizance  : — Held,  that  the  justices 
were  right  in  so  doing. 

In  Ex  parte  Johnson,  27  J.  P.  661  ;  32  L.  J.  M.  C.  193  ;  3  B.  «Sb 
S.  947  ;  9  Jur.  (n.s.)  1128  ;  81  L.  J.  (n.s.)  275,  the  adjudication 
was  made  on  February  17th,  and  a  formal  order  drawn  up,  nunc 
pro  turn,  on  March  1st,  and  signed  by  one  of  the  adjudicating 
justices  on  that  day,  and  by  others  on  March  3rd,  and  on  March  4th 
the  recognizances  were  entered  into,  it  was  held  that  the  time  for 
entering  into  the  recognizances  began  to  run  from  the  date  of 
adjudication,  and  were  therefore  entered  into  too  late. 

Under  this  section  an  appellant  is  required  to  enter  into  a  recog- 
nizance within  three  days  after  giving  notice  of  appeal,  or  the  court 
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before  whom  the  appellant  offers  to  enter  into  the  recognizance     Sect.  31. 

may  order  a  deposit  of  money  with  the  justices*  clerk  instead  of         - — 

entering  into  a  recognizance.    Where,  therefore,  a  court,  on  the        Note. 

same  day  that  a  case  is  heard,  and  before  proper  notice  of  appeal 

is  given,  allows  a  deposit  to  be  made  in  lieu  of  a  recognizance,  the 

provisions  of  this  section,   sub-s.   (3),   have  not  been  complied 

with,  and  the  court  of  quarter  sessions  has  no  jurisdiction  to  hear 

the  appeal  (Reg.  v.  Anglesey  JJ„  [1892]  2  Q.  B.  29  ;  56  J.  P.  552  ; 

61  L.  J.  M.  C.  143  ;  8  T.  L.  R.  661  ;  67  L.  T.  322  ;  17  Cox  C.  C. 

663. 

On  an  appeal  from  a  court  of  summary  jurisdiction  to  a  court  of 
quarter  sessions  the  appellant  first  entered  into  recognizances  and 
then  served  notice  of  appeal  instead  of  entering  into  recognizances 
after  giving  notice  of  appeal.  The  justices  thereupon  dismissed 
the  appeal : — Held,  that  the  justices  were  right  (  R.  v.  Cheshire  J"./., 
60  J.  P.  585). 

By  the  London  County  Council  (General  Powers)  Act,  1893 
(56  &  57  Vict.  c.  ccxxi.),  s.  11,  the  London  CJounty  Council  are  not 
required  to  enter  into  a  recognizance,  but  on  entry  of  an  appeal, 
etc.,  shall  be  liable  as  if  recognizances  had  been  entered  into. 

On  an  appeal  to  quarter  sessions  from  a  conviction  or  order  of  a 
court  of  summary  jurisdiction  the  recognizance  required  to  be 
entered  into  by  the  appellant  to  appear  and  try  the  appeal  may  be 
entered  into  before  any  court  of  summary  jurisdiction  having  before 
it  the  proper  materials  for  fixing  the  amount  of  the  recognizance, 
and  need  not  be  entered  into  before  the  court  by  whom  the  con- 
viction or  order  appealed  against  was  made,  nor  before  a  court  of 
summary  jurisdiction  acting  for  the  same  county,  borough,  or 
place  (R,  V.  Durham  JJ,,  Ex  parte  Newton,  [1895]  1  Q.  B.  801  ; 
59  J.  P.  264  ;  64  L.  J.  M.  C.  187  ;  72  L.  T.  465). 

Appeals  in  bastardy  cases  are  subject  to  the  conditions  and 
regulations  contained  in  the  S.  J.  Act,  1879.  And  see  Shingler  v. 
Smith,  ante,  p.  176,  and  35  &  36  Vict.  c.  65. 

A  notice  in  writing  under  the  Bastardy  Act,  1845  (8  &  9  Vict, 
c.  10),  s.  4,  of  the  putative  father  having  entered  into  a  recog- 
nizance for  payment  of  costs  is,  since  ss.  31  and  32  of  the  S.  J. 
Act, unnecessary  (Reg.  v.  West  Riding  of  Yorkshire  JJ,,  W.  N.  (1882), 
p.  34). 

The  appeal  does  not  operate  as  a  suspension  of  execution  {Ex 
parte  Willmott  30  L.  J.  M.  C.  131  ;  4  L.  T.  208  ;  9  W.  R.  633  ; 
R.  V.  Brooke,  2  T.  R.  190  ;  Kendall  v.  Wilkinson,  19  J.  P.  467  ; 
24  L.  J.  M.  C.  89  ;  4  El.  &  B.  680  ;  1  Jur.  538).  But  see  now 
snb-s.  (4)  of  this  section,  on  which  the  learned  editors  of  the 
Justice  of  the  Peace,  at  64  J.  P.  413,  express  the  opinion  that  if 
the  court  refuse  to  release  the  appellant  and  he  is  kept  to  hard 
labour  in  the  terms  of  the  conviction,  such  further  imprisonment 
will  go  in  reduction  of  the  sentence. 

Proceedings  at  Hearing. — Upon  the  hearing  of  the  appeal 
neither  the  appellant  nor  the  respondent  are  confined  to  the 
evidence  given  before  the  convicting  magistrate  (7?.  v.  Suffolk  JJ., 
1  B.  &  Aid.  646  ;  R,  v.  Pilgrim,  L.  R.  6  Q.  B.  89  ;  40  L.  J.  M.  C.  3  ; 


Digiti 


zed  by  Google 


184  SuMMAKY  Jurisdiction  Act,  1879. 

Beet  31.      23  L.  T.  410 ;    19  W.  E.  99)  ;   and  unless  the  statute  under 

which  the  appeal  is  given  limits  the  parties  to  the  review  of  the 

Note.  evidence  given  before  the  inferior  court,  the  appeal  is  by  way  of 
rehearing. 

The  5th  sub-section  gives  the  court  of  appeal  the  fullest  pow^s 
of  dealing  with  the  conviction  as  justice  may  require.  An  instance 
of  tl^e  power  to  remit  a  case,  with  the  opinion  of  the  court  of 
appeal,  is  R,  v.  Fox,  Old  Bailey  Sessions  Papers,  vol.  xcix.,  p.  42, 
November  22nd,  1883,  in  which  the  defendant  was  charged,  on 
indictment,  with  the  offence  of  rape.  The  prisoner  had  been 
charged  with  this  offence  before  the  magistrates  at  Uxbridge,  who, 
not  considering  the  felony  made  out,  convicted  him  of  assault,  and 
sentenced  him  to  two  months'  imprisonment.  The  prisoner 
appealed  to  quarter  sessions,  denying  that  he  was  the  person  who 
had  been  sworn  to  as  the  man  who  assaulted  the  prosecutrix. 
The  court  of  quarter  sessions,  after  inquiry,  remitted  the  case 
back  to  the  justices,  who  ultimately  committed  the  prisoner  for 
trial  on  the  above  charge  of  rape.  He  pleaded  autrefois  convict, 
Stephen,  J.,  was  of  opinion  that  such  plea  could  not  be  sustained, 
as  the  conviction  for  the  assault  had  not  been  acted  upon.  Even 
if  that  difficulty  could  be  got  over,  there  would  be  a  very  grave 
question  whether  the  conviction  for  assault  would  operate  as  an 
estoppel  of  the  trial  for  rape.  The  prisoner  was  then  tried  for 
the  felony  and  acquitted.  See  also  R.  v.  Miles,  24  Q.  B.  D.  423 ; 
54  J.  P.  549  ;  59  L.  J.  M.  C.  56  ;  62  L.  T.  572  ;  17  Cox  C.  C.  9. 

See  as  to  this  case  the  note  to  s.  14  of  11  &  12  Yict.  c.  43, 
ante,  p.  88. 

Upon  an  appeal  to  quarter  sessions  against  a  conviction  on  the 
ground  of  excessive  sentence,  the  respondent  (the  prosecutor) 
failed  to.appear,  and  the  quarter  sessions  quashed  the  conviction  : 
— Held,  it  is  for  the  respondent  to  begin  and  produce  evidence  of 
the  facts.  Without  this  evidence,  the  justices  could  not  modify 
the  sentence.  The  only  course  open  to  them  was  to  quash  the  con- 
viction (Reg.  v.  Surrey  JJ.,  and  Bell,  [1892]  2  Q.  B.  719  ;  56  J.  P. 
742  ;  61  L.  J.  M.  C.  200  ;  67  L.  T.  266  ;  17  Cox  C.  C.  547). 

Practically  the  case  for  the  respondent  is  proved  de  novo  in  the 
same  way  as  it  was  before  the  court  of  summary  jurisdiction 
(Whiffeny.Bligh,llS92]  1Q.B.362;  56  J.  P.  375;  61L.J.M.a 
82  ;  66  L.  T.  333). 

If  the  conviction  or  order  is  affirmed  on  appeal,  the  original 
conviction  or  order  is  proceeded  upon  against  the  appellant. 

Oonyicting  Justices  appearing  at  Sessions  to  support  Con- 
viction.— "  The  question  whether  upon  an  appeal  to  quarter 
sessions  against  a  conviction,  the  convicting  justices  are  entitled 
to  be  heard  in  support  of  their  decision  is  one  as  to  which  con- 
siderable difference  of  opinion  and,  we  believe,  also  some  divergency 
of  practice  exist."  See  60  J.  P.  63,  where  the  various  authorities 
are  cited. 

Decision  of  Sessions  FinaL — A  decision  by  the  court  of  appeal 
upon  the  merits  is  final  and  conclusive,  and  prohibits  the  parties 
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from  taking  any  further  proceediogs  before  justices  for  the  same     Sect.  81. 

matter.    But  in  R.  v.  May  or  EnHtx  JJ,,  5  Q.  B.  D.  382  ;  44  J.  P.         

538 ;  49  L.  J.  M.  C.  67  ;  28  W.  E.  918  :  42  L.  T.  772,  where,  Note. 
on  an  appeal  to  sessions  against  an  order  of  affiliation,  it  appeared 
that  the  respondent  and  her  witnesses  were  not  present,  having 
mistaken  the  day  for  hearing,  application  to  the  court  was  made 
to  postpone  the  case,  but  this  being  refused,  the  case  was  proceeded 
with  ex  parte,  and  the  order  quashed.  It  was  held  that  such  order 
was  not  a  decision  upon  the  merits,  and  fresh  proceedings  before 
justices  in  respect  of  the  same  matter  might  be  taken. 

In  R.  V.  Middle$ex  JJ,,  In  re  Slade,  2  Q.  B.  D.  516  ;  46  L.  J.  M.  C. 
•225  ;  36  L.  T.  402  ;  25  W.  R.  610,  8.  was  convicted,  under  the 
Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  s.  4,  by  a  metropolitan  police 
magistrate.  The  conviction  described  the  offence  as  *^  unlaw- 
fully using  certain  subtle  craft,  means,  and  device,**  omitting  by 
''.palmistry  or  otherwise,"  and  on  appeal  the  proceedings  com- 
menced with  an  objection  from  S.  that  the  conviction  was  bad. 
The  justices  heard  the  argument,  retired,  and  returned  into  court, 
and  the  assistant  judge  of  Middlesex  gave  what  purported  to  be 
the  decision  of  the  majority,  quashing  the  conviction  upon  the 
objection  taken.  Upon  application  for  mandamus  to  the  sessions 
to  hear  the  appeal,  it  was  proposed  to  show,  on  affidavit  from  the 
justices  composing  the  court,  that  the  decision  given  by  the  chair- 
man was  not  that  of  the  majority  of  the  court.  The  Queen's 
Bench  Division  held  that  as  the  decision  was  duly  recorded  it  was 
too  late  to  discuss  the  question  whether  such  decision  was  that  of 
the  majority  ;  and  also,  that  the  decision  upon  the  form  of  the 
conviction  was  not  a  preliminary  decision,  but  a  hearing  and 
adjudication  upon  the  merits  which,  upon  a  mandamus,  could  not 
be  reviewed  {Lister  v.  Hebdett  Local  Board,  42  J.  P.  119). 

Sub-section  (6)  of  this  section  regulates  the  proceedings  sub- 
sequent to  the  decision  of  the  court  of  appeal. 

Section  23  (1),  ante,  p.  157,  contains  the  regulations  as  to  taking 
securities  by  depositing  money  with  the  clerk  of  the  court  of 
sunmiary  jurisdiction. 

See  Form  [49]  of  Consolidated  Forms,  lHS6,po8t — certificate  of 
clerk  of  peace  that  costs  of  appeal  have  not  been  paid. 

As  to  costs  given  by  the  court  of  appeal,  see  s.  27  of  1 1  & 
12  Vict.  c.  43,  ante,  p.  109,  and  the  notes  thereto.  By  thia  section  it 
is  enacted  that,  upon  production  of  this  certificate  [49]  to  any  justice 
or  justices  for  the  same  jurisdiction,  it  shall  be  lawful  for  him  or 
them  to  enforce  payment  of  such  costs  by  warrant  of  distress, 
and,  in  default  of  distress,  commitment,  according  to  the  procedure 
to  be  adopted  as  to  warrants  of  distress  and  commitment  under 
that  Act  (as  modified  now  by  the  S.  J.  Act,  1879).  These  costs 
will  be  recoverable  as  "  civU  debts."  See  s.  47,  post,  and  notes 
thereon,  and  R.  v.  Lord  Mayor  of  London,  there  cited. 

32.  Appeals  to  quarter  sessions  under  former  Acts.^ 
Where  any  past  Act,  so  far  as   unrepealed,   prescribes 
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Beet,  32.  that  any  appeal  from  the  conviction  or  order  of  a  conrt 
of  summary  jurisdiction  shall  be  made  to  the  next  court 
of  general  or  quarter  sessions,  such  appeal  may  be  made 
to  the  next  practicable  court  of  general  or  quarter  sessions 
having  jurisdiction  in  the  county  borough  or  place  for 
which  the  court  of  summary  jurisdiction  acted,  and  held 
not  less  than  fifteen  days  aft^r  the  day  on  which  the 
decision  was  given  upon  which  the  conviction  or  order 
appealed  against  was  founded. 

See  Shingler  v.  Smith,  atiU^  p.  176,  and  notes,  pp.  \1^  et  seq.,  as 
to  the  effect  of  the  repeal  (by  the  S.  J.  Act,  1884)  of  the  first  part 
of  this  section. 

33.  Appeal  from  court  of  summary  jurisdiction  bt/ 
special  case."] — (1)  Any  person  aggrieved  who  desires  to 
question  a  conviction,  order,  determination,  or  other 
proceeding  of  a  court  of  summary  jurisdiction,  on  the 
ground  that  it  is  erroneous  in  point  of  law,  or  is  in  excess 
of  jurisdiction,  may  apply  to  the  court  to  state  a  special 
case  setting  forth  the  facts  of  the  case  and  the  grounds 
on  which  the  proceeding  is  questioned,  and  if  the  court 
decline  to  state  the  case,  may  apply  to  the  High  Court  of 
Justice  for  an  order  requiring  the  case  to  be  stated. 

(2)  The  application  shall  be  made  and  the  ease  stated 
within  such  time  and  in  such  manner  as  may  be  from  time 
to  time  directed  by  rules  under  this  Act,  and  the  case 
shall  be  heard  and  determined  in  manner  prescribed  by 
rules  of  court  made  in  pursuance  of  the  Supreme  Court 
of  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  and  the 
Acts  amending  the  same  ;  and,  subject  as  aforesaid,  the 
Summary  Jurisdiction  Act,  1857  (20  &  21  Vict.  c.  43), 
shall,  so  far  as  it  is  applicable,  apply  to  any  special  case 
stated  under  this  section,  as  if  it  were  stated  under  that 
Act  : 

Provided  that  nothing  in  this  section  shall  prejudice 
the  statement  of  any  special  case  under  that  Act. 

This  section  enables  an  aggrieved  party  to  obtain  the  opinion  of 
the  High  Court  upon  a  question  of  law  arising  upon  any  matter 
coming  before  a  court  of  summary  jurisdiction^  including  questions 
of  law  that  arise  on  the  validity  of  sanitary  rates  (Sandgate  Local 
Board  V.  Pledge,  14  Q.  B.  D.  730  ;  49  J.  P.  342  ;  52  L.  T.  546; 
33  W.  R.  565  ;  29  S.  J.  385  ;  distinguished  in  Sheffield  Wat4irworla 
Co.  V.  Mayor,   etc.   of  Sheffield,   50   J.   P.   6  ;  34    W.  R.    153 ; 
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55  L.  J.  M.  C.  40),  and  other  questions  to  which  20  &  21  Vict.     Sect.  33. 
c.  43,  does  not  extend.  

It  will  apply  to  questions  relating  to  poor  rates.  See  R,  v.  Note. 
Lord  Mayor  of  London  and  BrotcfL,  52  J.  P.  70  ;  67  L.  T.  (n.s.) 
491  ;  and  4th  City  Mutual  Society  v.  East  Ham,  [1892]  1  Q.  B. 
661  ;  56  J.  P.  440.  It  does  not  apply  to  cases  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895  (58  &  59  Vict.  c.  39). 
See  s.  11  of  that  Act  and  Manders  v  Manders,  [1897]  1  Q.  B.  474  ; 
61  J.  P.  105  ;  66  L.  J.  Q.  B.  296  ;  but  in  Ruther  v.  Ruiher, 
[1903]  2  K.  B.  270  ;  67  J.  P.  539,  72  L.  J.  K.  B.  826,  it  was 
decided  that  an  appeal  lies  by  way  of  special  case  to  the  King's 
Bench  Division  from  a  committal  under  a  warrant  made  on  an 
information  or  complaint  that  the  weekly  payments  are  in  arrears, 
by  virtue  of  s.  9  of  the  S.  J.  (Married  Women)  Act,  1895. 

In  Diss  Urban  Sanitary  Authority  v.  Aldrich,  41  J.  P.  132  ; 
46  L.  J.  M.  C.  183,  where  application  was  made  to  justices  under 
8.  305  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  for  an 
order  authorising  an  entry  upon  lands  of  a  person  who  had  refused 
such  entry,  and  the  justices,  after  hearing,  had  declined  to  make 
such  an  order,  it  was  held  that  they  had  no  power  under  20  & 
21  Vict.  c.  43,  s.  2,  their  decision  not  being  the  determination  of 
a  complaint  within  that  section,  and  the  application  being  one 
wholly  within  their  discretion  to  grant  or  refuse. 

The  Court  of  Queen's  Bench  has  held  that  a  declining  of  juris- 
diction on  the  part  of  justices  could  not  be  made  the  subject  of  a  ^ 
special  case  under  20  &  21  Vict.  c.  43,  because  in  such  a  case  the 
justices  had  decided  nothing (Wakefteld Local  Board  v.  West  Riding 
Bail  Co,,  L.  R.  1  Q.  B.  84  ;  30  J.  P.  389,  628  ;  35  L.  J.  M.  C.  69  ; 
13  L.  T.  590  ;  10  Cox  C.  C.  162  ;  12  Jur.  160). 

Order  LIX.,  r.  4,  under  the  Judicature  Act,  1881  (44  &  45  Vict, 
c.  68),  is  as  follows  :  Every  judge  of  the  High  Court  of  Justice 
for  the  time  being  shall  be  a  judge  to  hear  and  determine  appeals 
from  inferior  courts,  under  s.  45  of  the  principal  Act  (Supreme 
Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66).  All  such  appeals 
(except  Probate  and  Admiralty  appeals  from  inferior  courts  and 
from  justices,  which  shall  be  to  a  divisional  court  of  the  Probate, 
Divorce,  and  Admiralty  Division),  shall  be  entered  in  one  list  by 
the  officers  of  the  Crown  Office  department  of  the  central  office, 
and  shall  be  heard  by  such  divisional  court  of  the  Queen^s  Bench 
Division  as  the  Lord  Chief  Justice  shall  from  time  to  time  direct. 

As  to  the  law  relating  to  special  cases  generally,  see  notes  to 
20&21  Yict.  c.  4S,  post. 

The  "  person  aggrieved  "  must  be  a  person  whose  legal  rights  are 
directly  luffected  by  the  decision,  and  where  W.  was  summoned  for 
causing  an  obstruction  in  a  certain  street  and  convicted,  and  the 
freeholders  of  such  street  appealed  against  such  conviction  on  the 
ground  that  they  considered  them^lves  persons  aggrieved  by  such 
conviction,  the  court  held  that  they  were  not  persons  aggrieved, 
and  were  not  entitled  to  appeal  {Drapers'  Co,  v.  Haddon,  57  J.  P. 
200 ;  9  T.  L.  E.  36). 
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Sect.  33.         The  8.  J.  Acts,  1857  and  1879,  in  so  far  as  they  provide  for  the 
- —         stating  of  a  special  case  by  justices  for  the  opinion  of  the  High  ^ 

Note.        Court,  are  to  be  read  together,  and  a  case,  though  expressed  to  be  ; 

stated  under  the  later  Act,  is  stated  under  both  Acts.    Quare^  \ 

whether  an  unsuccessful  prosecutor  is  a  "  person  aggrieved  "  within  ] 

the  meaning  of  this  section  (Stokes  v.  Mitcheson^  [1902]  1  K.  B.  ■ 

857  ;    66   J.   P.   615  ;    71   L.  J.  K.   B.  677  ;   86   L.  T.  767; 
20  Cox  C.  C.  254).  ^ 

In  the  case  of  the  Deputies  of  the  Freemen  of  the  Borough  of 
LeicesUr  v.  Lewitt,  57  J.  P.  344  ;  62  L.  J.  M.  C.  51  ;  68  L.  T.  201, 
it  was  held  that,  as  by  the  Interpretation  Act,  1889  (52  &  53  Vict, 
c.  63),  s.  13,  post,  the  words  "a  court  of  summary  jurisdiction" 
include  justices  sitting  under  any  Acts  other  than  the  S.  J.  Acts ; 
the  justices  acting  in  this  case  under  a  private  Act  formed  a  court 
of  summary  jurisdiction  from  which  an  appeal  lay  by  a  case  stated 
under  this  section  ;  but  justices  sitting  at  special  petty  sessions  to 
revise  the  list  of  jurors  are  not  a  court  of  summaiy  jurisdiction, 
and  have  no  power  to  state  a  case  (Hagmaier  v.  Willesden  Over- 
seers, [1904]  2  K.  B.  316  ;  68  J.  P.  343  ;  73  L.  J.  K.  B.  638 ; 

20  T.  L.  R.  494). 
The  rule  as  to  a  special  case  is  No.  18,  S.  J.  Bules,  1886,  post. 

See  generally  on  the  subject  of  a  special  case  the  notes  to  20  & 

21  Vict.  c.  43,  post, 

34.  Summary  orders.] — (1)  Where  a  power  is  given  by 
any  future  Act  to  a  court  of  summary  jurisdiction  of 
requiring  any  person  to  do  or  abstain  from  doing  any  act 
or  thing  other  than  the  payment  of  money,  or  of  requiring 
any  act  or  thing  to  be  done  or  left  undone  other  than  the 
payment  of  money,  and  no  mode  is  prescribed  of  enforcing 
such  requisition,  the  court  may  exercise  such  power  by  an 
order  or  orders,  and  may  annex  to  any  such  order  any 
conditions  as  to  time  or  mode  of  action  which  the  court 
may  think  just,  and  may  suspend  or  rescind  any  such 
order  on  such  undertaking  being  given  or  condition  being 
performed  as  the  court  may  think  just,  and  generally  may 
make  such  arrangement  for  carrying  into  effect  such  power 
as  to  the  court  seems  meet. 

(2)  A  person  making  default  in  complying  with  an 
order  of  a  court  of  summary  jurisdiction  in  relation  to  any 
matter  arising  under  any  future  Act  other  than  the  pay^ 
ment  of  money,  shall  be  punished  in  the  prescribed 
manner,  or  if  no  punishment  is  prescribed,  may  in  the 
discretion  of  the  court  be  o'rdered  to  pay  a  sum  (to  be 
enforced  as  a  civil  debt  recoverable  summarily  under  this 
Act)  not  exceeding  one  pound  for  every  day  during  which 
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he  is  in  dofaalt,  or  to  be  imprisoned  until  he  has  remedied     Sect.  34. 
his  default : 

Provided  that  a  person  shall  not,  for  non-compliance 
with  the  requisition  of  a  court  of  summary  jurisdiction, 
whether  made  by  one  or  more  orders,  to  do  or  abstain 
from  doing  any  act  or  thins,  be  liable  under  this  section 
to  imprisonment  for  a  period  or  periods  amounting  in  the 
aggregate  to  more  than  two  months,  or  to  the  payment  of 
any  sums  exceeding  in  the  aggregate  twenty  pounds. 

See  8.  35,  post,  and  s.  6,  ante,  p.  126,  as  to  recovery  of  civil  debts 
Bominarily. 

35.  JRecovery  of  civil  debts  in  court  of  summary  juris- 
diction^ Any  sum  declared  by  this  Act,  or  by  any  future 
Act,  to  be  a  civil  debt,  which  is  recoverable  summarily,  or 
in  respect  of  the  recovery  of  which  jurisdiction  is  given  by 
such  Act  to  a  court  of  summary  jurisdiction,  shall  be 
deemed  to  be  a  sum  for  payment  of  which  a  court  of 
summary  jurisdiction  has  authority  by  law  to  make  an 
order  on  complaint  in  pursuance  of  the  Summary  Juris- 
diction Acts  :  Provided  as  follows : 

(1)  A  warrant  shall   not  be  issued  for  apprehending 

any  person  for  failing  to  appear  to  answer  any 
such  complaint ;  and 

(2)  An  order  made  by  a  court  of  summary  jurisdiction 

for  the  payment  of  any  such  civil  debt  as  afore- 
said or  of  any  instalment  thereof,  or  for  the 
payment  of  any  costs  in  the  matter  of  any  such 
complaint,  whether  ordered  to  be  paid  by  the 
complainant  or  defendant,  shall  not,  m  default  of 
distress  or  otherwise,  be  enforced  by  imprison- 
ment, unless  it  be  proved  to  the  satisfaction  of 
such  court  or  of  any  other  court  of  summary 
jurisdiction  for  the  same  county  borough  or 
place,  that  the  person  making  default  in  payment 
of  such  civil  debt  instalment  or  costs  either  has, 
or  has  had  since  the  date  of  the  order,  the  means 
to  pay  the  sum  in  respect  of  which  he  has  made 
default,  and  has  refused  or  neglected,  or  refuses 
or  neglects,  to  pay  the  same,  and  in  any  such 
case  tne  court  shall  have  the  same  power  of 
imprisonment  as  a  county  court  would  for  the 
time  being  have  under  the  Debtors  Act,  1869 
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Sect.  36.  (32  &  33  Vict.  c.  62),  for  default  of  payment  if 

such  debt  had  been  recovered  in  that  court,  bnt 

shall  not  have  any  great/cr  power. 

Proof  of  the  means  of  the  person  making  defeult  may 
be  given  in  such  manner  as  the  court  to  whom  application 
is  made  for  the  commitment  to  prison  think  just  and  for 
the  purposes  of  such  proof  the  person  making  default  and 
any  witnesses  may  be  summoned  and  examined  on  oath 
according  to  the  rules  for  the  time  being  in  force  under 
this  Act  in  relation  to  the  summoning  and  examination  of 
witnesses,  or  if  no  such  rules  are  in  force,  to  the  rules  for 
the  like  purpose  made  in  pursuance  of  the  Employers  and 
Workmen  Act,  1875  (38  &  39  Vict.  c.  90). 

See  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  &,  5,  post 
(Appendix). 

As  to  county  court  procedure  in  relation  to  s.  5  of  the  Debtors 
Acti  see  Order  XXV.,  rr.  25—56,  set  out  at  pp.  367—378  of  the 
Yearly  County  Court  Practice,  1906. 

Under  the  Act  of  1879,  no  rules  as  to  summoning  and  examina- 
tion of  witnesses  were  issued,  and  the  rules  under  the  Employers 
and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90),  were  made  to  apply 
under  this  section.  Now,  however,  the  S.  J.  Rules,  1886,  deal  with 
this  subject,  and  rr.  19 — 29  give  the  provisions  as  to  procedure 
under  this  section. 

It  may  be  mentioned  that  poor  rates  are  not  enforceable  under 
this  Act  as  civil  debts  (i?.  v.  Price,  antCy  p.  53),  but  it  is  considered 
that  general  district  rates  would  be  so  enforceable.  See  44  J.  P. 
,  753,  and  46  J.  P.  717.  Rates  made  under  the  Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  s.  161,  are  recoverable  as 
poor  rates,  and  are  not  therefore  enforceable  under  this  Act  as  citU 
debts.  An  order  for  maintenance  of  a  pauper  relation  is  only 
enforceable  as  a  "  civil  debt  *'  (Re  Gamble,  63  J.  P.  101). 

The  costs  of  conveyance  to  prison  of  defendant  in  default  of 
payment  would  be  included  in  the  costs  of  plaintiff's  enforcement 
of  the  order  under  r.  29  of  the  S.  J.  Rules,  1886,  pasty  as  if  made 
under  s.  5  of  the  Debtors  Act,  1869.     See  49  J.  P.  765. 

Costs  ordered  to  be  paid  by  any  party  on  a  complaint  for 
sureties  are  not  enforceable  under  this  section  as  a  civil  debt,  bat 
are  recoverable  by  distress  under  s.  18  of  11  &  12  Vict.  c.  43,  anttj 
and  in  default  by  imprisonment.  This  section  (35)  provides  for 
recovery  of  money  or  costs  payable  on  ;i  complaint  for  payment  of 
money  only. 

As  to  sub-8.  (5)  of  s.  5  of  the  Debtors  Act,  1869,  it  may  be 
mentioned  that  a  distress  warrant  may  issue  at  any  time  before 
or  during  or  after  the  imprisonment.  A  defendant  may  not  be 
committed  again  for  non-payment  of  the  same  debt  on  proof  of 
ability  but  refusal  to  pay  ;  but  there  may  be  a  separate  committal 
for  each  non-payment  of  each  instalment  when  the  debt  is  to  be 
paid  by  instalments  (Evans  v.  Wills,  40  J.  P.  552  :  45  L.  J.  Q.  B. 
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420  ;  24  W.  K.  883).    In  this  case  Archibald,  J:,  said  :  *'  The     Sect.  36. 

proviso  in  section  5,  I  take  to  mean  that  when  once  there  has         

been  an  imprisonment  of  the  debtor  it  is  a  satisfaction  of  the  debt  Note. 
to  this  extent,  that  the  creditor  cannot  take  the  person  of  his 
debtor  again  for  the  debt,  bat  that  it  is  not  a  satisfaction  so  as  to 
prevent  his  taking  the  goods  and  chattels  of  the  debtor."  See  as 
to  costs  on  appeal  to  quarter  sessions  recoverable  under  this  section, 
R.  V.  Pratt,  ante,  in  pp.  102,  111. 

By  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
8.  681  (2),  sums  of  money  as  therein  specified  may  be  recovered  as 
civil  debts.  As  to  the  meaning  of  this  sub-section,  see  the 
judgment  of  Channell,  J.,  in  R,  v.  Steicartj  68  L.  J.  Q.  B.  582. 

Imprisonment  of  married  woman. — It  was  held  in  In  re  Clara 
Walker,  55  J.  P.  551,  that  a  married  woman  cannot  be  imprisoned 
for  non-payment  of  costs  in  a  civil  proceeding  in  a  county  court. 

See  also  note  to  s.  6,  atite.  For  county  court  procedure,  see  the 
Yearly  County  Court  Practice. 

See  the  S.  J.  Rules,  1886,  post,  Nos.  19—29,  and  forms  in 
Part  n.  of  the  Consolidated  Forms,  1886,  post, 

36.  Summons  of  witness  when  out  of  the  jurisdiction  of  a 
court  of  summary  jurisdiction,^  Where  a  court  of  summary 
jurisdiction  for  any  county  borough  or  place  would  have 
power  to  issue  a  summons  to  a  witness,  if  such  witness 
were  within  the  said  county  borough  or  place,  and  such 
witness  is  believed  to  be  within  some  other  county 
borough  or  place  in  England,  such  court  may  issue  a 
summons  to  such  witness  in  like  manner  as  if  such  witness 
were  within  the  jurisdiction  of  such  court ;  and  any  court 
of  summary  jurisdiction  for  the  county  borough  or  place 
in  which  the  witness  may  be,  or  be  believed  to  be,  may, 
on  proof  on  oath,  or  such  solemn  declaration  as  provided 
by  this  Act,  of  the  signature  to  the  summons,  endorse  the 
summons,  and  the  witness,  on  service  of  the  summons  so 
endorsed  and  on  payment  or  tender  of  a  reasonable 
amount  for  his  expenses,  shall  obey  the  sunxmons,  and  in 
default  shall  be  liable  to  be  apprehended  or  otherwise 
proceeded  against  either  in  the  county  borough  or  place 
in  which  the  summons  was  issued,  or  in  that  in  which  the 
witness  may  happen  to  be,  in  manner  directed  by  the 
Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  as 
if  such  witness  had  been  duly  summoned  by  a  court  of 
summary  iurisdiction  for  the  county  borough  or  place  in 
which  sQcn  witness  is  apprehended  or  proceeded  against. 

For  the  mode  of  compeUing  a  witness  to  attend  a  court  of  sum- 
mary jurisdiction,  see  11  &  12  Vict.  c.  43,  s.  1,  ante,  p.  1,  and 
8.  7,  ante,  p.  37,  and  notes  respectively. 
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Sect.  36.         As  to  service  of  process  in  Scotland,  see  44  &  45  Vict.  c.  24,  a.  4, 

po8t^  and  notes  thereon. 

Note.  One  justice  may  endorse  the  summons.    See  definition  of  "court 

of  summary  jurisdiction  "  in  the  Interpretation  Act,  1889,  s.  13  (11), 
post  J  and  he  need  not  sit  in  open  court  for  the  purpose,  as  he  is  not 
hearing,  etc.,  a  case  arising  under  this  Act.  As  to  proof  of 
signature,  etc.,  see  s.  41^  post. 

See  Forms  [7  and  35]  of  Consolidated  Forms,  1886, />o«/. 

37»  Summons  or  warrant  not  avoided  by  death  of  judiee^ 
etcl  A  warrant  or  summons  issued  by  a  justice  of  the 
peace  under  the  Summary  Jurisdiction  Act,  1848,  or  any 
other  Act,  whether  past  or  future,  or  otherwise,  shall  not 
be  avoided  by  reason  of  the  justice  who  signed  the  same 
dying  or  ceasing  to  hold  oflSce. 

Death  of  informer  in  criminal  proceedings  causes  no  abatement. 
See  i?.  V.  Truelove,  atiie^  pp.  20,  89. 

38.  Bail  of  person  arrested  without  a  warrant.^  A  person 
taken  into  custody  for  an  offence  without  a  warrant  shall 
be  brought  before  a  court  of  summary  jurisdiction  as  soon 
as  practicable  after  he  is  so  taken  into  custody,  and  if  it  is 
not  or  will  not  be  practicable  to  bring  him  before  a  court 
of  summary  jurisdiction  within  twenty-four  hours  after  he 
is  so  taken  into  custody,  a  superintendent  or  inspector  of 
police,  or  other  officer  of  police  of  eaual  or  superior  rank, 
or  in  charge  of  any  police  station,  shall  inquire  into  the 
case,  and,  except  where  the  offence  appears  to  such  super- 
intendent, inspector,  or  officer  to  be  of  a  serious  nature^ 
shall  discharge  the  prisoner,  upon  his  entering  into  a 
recognizance,  with  or  without  sureties,  for  a  reasonable 
amount,  to  appear  before  some  court  of  summary 
jurisdiction  at  the  day,  time,  and  place  named  in  iiie 
recognizance. 

This  section  applies  to  indictable  as  well  as  summary  offences. 

It  would  appear  to  be  reasonable  to  require  a  surety  wbea  & 
wrong  name  or  address  has  been  given  by  the  accused  person,  or 
when  he  has  no  known  place  of  abode. 

This  section  is  in  similar  terms  to  the  provisions  of  the  Metro- 
politan Police  Act,  1839  (2  &  3  Vict.  c.  47),  ss.  70  and  71 ;  further 
with  regard  to  it,  see  the  S.  J.  Act,  1884,  s.  9,  post,  which  remove* 
doubts  as  to  the  effect  of  the  Municipal  Corporations  Act,  1882 
(46  &  46  Vict.  c.  50),  s.  227,  relative  to  the  power  of  borough 
constables  to  take  bail,  and  enacts  that  nothing  in  s.  227  is  to  be 
taken  to  have  repealed  s.  38  of  this  Act. 
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Section  227  enacts  as  follows :  "  (1)  Where  a  person  charged     Sect.  88. 
with  a  petty  misdemeanor  is  brought  without  a  warrant  of  a  jnstice        — -^ 
into  the  custody  of  a  borongh  constable  during  his  attendance  in  a        Note. 
watch-house  in  the  borough,  at  any  time  (by  day  or  night)  at  which 
a  justice  is  not  actually  sitting  for  the  public  administration  of 
justice  at  the  justices'  room,  or  town  hall,  or  other  place  used  for 
that  purpose  in  the  borough,  the  constable  may,  if  he  thinks  fit, 
take  bail  without  fee  from  that  person,  by  recognizance  conditioned 
for  his  appearance  for  examination  within  two  days  before  a  justice 
in  the  borough  at  some  time  and  place  therein  specified. 

'^  (2)  A  recognizance  so  taken  shall  be  of  equal  obligation  on  the 
parties  entering  into  the  same,  and  liable  to  the  same  proceedings 
for  the  estreating  thereof,  as  if  taken  before  a  justice. 

"  (3)  The  constable  shall  enter  in  a  book,  kept  for  that  purpose 
in  eveiy  watch-house,  the  name,  residence,  and  occupation  of  the 
person  entering  into  the  recognizance,  and  of  his  surety,  or  sureties, 
if  any,  with  the  condition  of  the  recognizance,  and  the  sums 
acknowledged. 

'*  (4)  The  constable  shall  lay  the  book  before  the  justice  present 
at  the  time  when  and  place  where  the  recognizor  is  required  to 
appear. 

'*"  (7)  If  the  recognizor  applies  by  any  person  on  his  behalf  to 
postpone  the  hearing  of  the  charge  against  him,  and  the  justice 
thinks  fit  to  consent  thereto,  the  justice  may  enlarge  the  recog- 
nizance to  such  further  time  as  he  appoints. 

"  (8)  When  the  matter  is  heard  and  determined,  either  by  the 
digmissal  of  the  charge,  or  by  binding  over  the  recognizor  to  answer 
the  matter  of  the  complaint  at  quarter  sessions,  or  otherwise,  the 
recognizance  for  his  appearance  before  a  justice  shall  be  dis- 
charged without  fee." 

This  section  only  applies  to  boroughs  within  the  Municipal 
Corporations  Act,  1882. 

Form  of  Becognizance,  No.  [36]  of  Consolidated  Forms,  1886, 
post, 

89.  Provisions  as  to  proceedings^  etc,']  The  following 
enactments  shall  apply  to  proceedinffs  before  courts  of 
summary  jurisdiction  ;  (that  is  to  say^ 

1.  The  description  of  any  oflFence  in  the  words  of  the 

Act,  or  any  order,  byelaw,  regulation,  or  other 
document  creating  the  ofiFence,  or  in  similar  words, 
shall  be  sui&cient  in  law  ;  and 

2.  Any  exception,  exemption,  proviso,  excuse,  or  qualifi- 

cation, whether  it  does  or  does  not  accompany  in  the 
same  section  the  description  of  the  offence  in  the 
Act,  order,  byelaw,  regulation,  or  other  document 
creating  the  offence,  may  be  proved  by  the  defen- 
dant, but  need  not  be  specified  or  negatived  in  the 
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Sect,  89;  information  or  complaint,  and,  if  so  specified  or 

negatived,  no  proof  in  relation  to  the  matter  so 
specified  or  negatived  shall  be  required  on  the  part 
of  the  informant  or  complainant ;  and 

3.  A  warrant  of  commitment  shall  not  be  held  void  by 

reason  of  any  defect  therein,  if  it  be  therein  alleged 
that  the  offender  has  been  convicted  or  ordered  to 
do  or  abstain  from  doing  any  act  or  thing  required 
to  be  done  or  left  undone,  and  there  is  a  good  and 
valid  conviction  or  order  to  sustain  the  same  ;  and 

4.  A  warrant  of  distress  shall  not  be  deemed  void  by 

reason  only  of  any  defect  therein,  if  it  be  therem 
alleged  that  a  conviction  or  order  has  been  made, 
and  there  is  a  good  and  valid  conviction  or  order 
to  sustain  the  same,  and  a  person  acting  under  a 
warrant  of  distress  shall  not  be  deemed  a  trespasser 
from  the  beginning  by  reason  only  of  any  defect  in 
the  warrant,  or  of  any  irregularity  in  the  execution 
of    the    warrant,   but    this    enactment    shall   not 

!)rejudice  the  right  of  any  person  to  satisfaction 
or  any  special  damage  causea  by  any  defect  in  or 
irregularity  in  the  execution  of  a  warrant  of  dis- 
tress, so  however  that  if  amends  are  tendered  before 
action  brought,  and  if  the  action  is  brought  are  paid 
into  court  in  the  action,  and  the  plaintiff  does  not 
recover  more  than  the  sum  so  tendered  and  paid 
into  court,  the  plaintiff  shall  not  be  entitled  to  any 
costs  incurred  after  such  tender,  and  the  defendant 
shall  be  entitled  to  costs,  to  be  taxed  as  between 
solicitor  and  client ;  and 

5.  All  forfeitures  not  pecuniary  which  are  incurred  in 

respect  of  trn  offence  triable  by  a  court  of  sumniary 
jurisdiction,  or  which  may  be  enforced  by  a  court 
of  summary  jurisdiction,  may  be  sold  or  disposed  of 
in  such  manner  as  the  court  having  cognizance 
of  the  case  or  any  other  court  of  summary  juris- 
diction for  the  same  county  borough  or  place  may 
direct,  and  the  proceeds  of  such  sale  shall  be  applieo 
in  like  manner  as  if  the  proceeds  were  a  fine 
imposed  under  the  Act  on  which  the  proceeding  for 
the  forfeiture  is  founded. 

In  SmiOi  v.  Moody,  [1903]  1  K.  B.  56 ;  67  J.  P.  69  ;  72  L.  J.K.B. 
43  ;  87  L.  T.  682  ^  19  T.  L.  R.  7,  it  was  held  that  this  section  only 
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refers  to  the  general  description  of  the  offence,  and  does  not  justify     Sect.  89. 

the  omission  to  specify  the  precise  circumstances  in  which  the         

particular  defendant  is  alleged  to  have  committed  the  offence.  Note. 

40.  Case  from  quarter  sessions  without  certiorari^  A 
writ  of  feertiorari  or  other  writ  shall  not  be  required  for 
the  removal  of  any  conviction,  order,  or  other  determina^ 
tion,  in  relation  to  which  a  special  case  is  stated  by  a  court 
of  general  or  quarter  sessions  for  obtaining  the  judgment 
or  determination  of  a  superior  court. 

As  to  this  section,  see  12  &  13  Yict.  c.  45,  s.  Wypost;  and  see 
8.  10  of  20  &  21  Vict.  c.  43,i>o«/. 

4L  Proof  hy  declaration  of  service  of  process^  hand' 
writing^  etcJ]  In  a  proceeding  within  the  jurisdiction  of  a 
court  of  summary  jurisdiction,  without  prejudice  to  any 
other  mode  of  proof,  service  on  a  person  of  any  summons, 
notice,  process,  or  document  required  or  authorised  to  be 
served,  and  the  handwriting  and  seal  of  any  justice  of  the 
peace  or  other  officer  or  person  on  any  warrant,  summons^ 
notice,  process,  or  document,  may  be  proved  by  a  solemn 
declaration  taken  before  a  justice  of  the  peace,  or  before  a 
commissioner  to  administer  oaths  in  the  Supreme  Court  of 
Judicature,  or  before  a  clerk  of  the  peace  or  a  registrar  of 
a  county  court ;  and  any  declaration  purporting  to  be  so 
taken  shall,  until  the  contrarv  is  shown,  be  sufficient  proof 
of  the  statements  contained  therein,  and  shall  be  received 
in  evidence  in  any  court  or  legal  proceeding,  without  proof 
of  the  signature  or  of  the  official  character  of  the  person 
or  persons  taking  or  signing  the  same ;  and  the  fee,  if  any, 
for  taking  such  declaration  shall  be  such  sum,  not  exceed- 
ing one  shilling,  as  may  be  directed  by  rules  made  in 
pursuance  of  this  Act,  and  any  such  fee  shall  be  costs  in 
the  matter  or  proceeding  to  which  it  relates. 

The  declaration  may  be  in  the  form  provided  by  a  rule 
under  this  Act,  and  if  any  declaration  made  under  this 
section  is  untrue  in  any  material  particular,  the  person 
wilfully  making  such  false  declaration  shall  be  guilty  of 
wilful  and  corrupt  perjury. 

See  r.  30,  Forms  [35,  46,  and  47]  of  the  S.  J.  Rules  and 
Consolidated  Forms.  1886,  ^o«^. 

As  to  service  of  process  of  English  court  in  Scotland,  and  vice 
versdj  see  44  &  45  Yict.  c.  24,  s.  4,  post. 
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Sect.  41.         The  rule  applying  to  this  section  is  Ko.  30,  S.  J.  Rules,  1886, 

post, 

^OTE,  gee  the  opinion  of  the  law  officers  that  a  justice  acting  under 

the  Indictable  Offences  Act,  1848,  is  a  court  of  summaiy  juris- 
diction within  the  meaning  of  s.  13  (11)  of  the  Interpretation  Act, 
1889,  in  the  notes  to  that  section,  j>o«/. 

A  summons  for  poor  rates  is  process  of  a  court  of  summary 
jurisdiction  within  the  meaning  of  44  &  45  Vict.  c.  24,  past,  and 
may  be  served  in  Scotland  under  s.  4  of  that  Act,  and  service  may 
be  proved  by  declaration  under  this  section.     See  51  J.  P.  141 
and  also  see  R,  v.  Lord  Mayor  of'  London  oftd  Broum,  52  J.  P.  70 
57  L.  T.  (N.S.)  491  ;  and  In  re  Elizabeth  Allen,  [1894]  2  Q.B.  924 
59  J.  P.  229  ;  63  L.  J.  M.  C.  267. 

Under  this  section  a  summons  issued  in  one  jurisdiction  may  be 
legally  sent  to  and  served  by  the  police  in  anotiier  jurisdiction,  and 
a  declaration  of  the  service  in  such  jurisdiction  be  sent  to  and 
received  by  the  first  jurisdiction  in  which  the  summons  was  issued, 
and  will  be  legal  evidence  in  the  court  of  that  jurisdiction. 

42,  Recognizances  taken  out  of  court.']  When  a  court  of 
summary  jurisdiction  has  fixed,  as  respects  any  recog- 
nizance, the  amount  in  which  iiie  principal  sureties  (if 
any)  are  to  be  bound,  the  recognizance,  notwithstanding 
anything  in  this  or  any  other  Act,  need  not  be  entered  into 
before  such  court,  but  may,  subject  to  any  rules  made  in 
pursuance  of  this  Act,  be  entered  into  by  the  parties  before 
any  other  court  of  summary  jurisdiction  or  before  any 
clerk  of  a  court  of  summary  jurisdiction  or  before  a 
superintendent  or  inspector  of  police  or  other  officer  of 
police  of  equal  or  superior  rank  or  in  charge  of  any  police 
station,  or  where  any  of  the  parties  is  in  prison,  before  the 
governor  or  other  Keeper  of  such  prison  ;  and  thereupon 
all  the  consequences  of  law  shall  ensue,  and  the  provisions 
of  this  Act  with  respect  to  recognizances  taken  before  a 
court  of  summary  jurisdiction  shall  apply,  as  if  the 
recognizance  had  been  entered  into  before  the  said  court 
as  heretofore  by  law  required. 

By  the  operation  of  the  Interpretation  Act,  1889  (52  &  63  Tict. 
c.  63),  8.  13,  post,  justices  committing  for  trial  are  a  court  of  sum- 
mary Jurisdiction.  This  section  may,  therefore,  be  deemed  to 
apply  to  cases  in  which  justices  had  committed  for  trial,  but  con- 
sented to  take  bail.  A  recognizance  to  prosecute  an  appeal  may 
be  taken  under  this  section.     See  note  to  s.  31,  ante,  p.  182. 

As  to  taking  recognizance  at  prisons,  see  Bules  13  and  13a 
of  the  S.  J.  Kules,  ISS6,  post,  and  Forms  [36]  and  [50]  of  Con- 
solidated Forms,  1886,  post. 


Digiti 


zed  by  Google 


42  &  43  Vict.  c.  49,  s.  42/  197 

liamed  Womeni — ^There  seems  no  reason  why  the  recognizance  Sect.  42. 

of  a  married    woman  should    not   be   taken  since   the  Married         

Women's  Property  Act,  1884  (46  &  46  Vict.  c.  76),  where  she  has  NoifB. 
separate  property. 

43*  Procedure  on  the  execution  of  distress  tjoarrants.'] 
The  following  regulations  ^hall  be  enacted  with  respect 
to  warrants  of  distress  issaed  by  a  court  of  summary 
jurisdiction  : 

(1)  A  ¥rarrant  of  distress  shall  be  executed  by  or  under 

the  direction  of  a  constable  ;  and 

(2)  Save  so  far  as  the  person  against  whom  the  distress 

is  levied  otherwise  'consents  in  writing,  the 
distress  shall  be  sold  by  public  auction,  and  five 
dear  days  at  the  least  snail  intervene  between 
the  making  of  the  distress  and  the  sale,  and 
where  written  consent  is  so  given  as  aforesaid 
the  sale  may  be  made  in  accordance  with  such 
consent  ;  and 

(3)  Subject  as  aforesaid,  the  distress  shall  be  sold  within 

the  period  fixed  by  the  warrant,  and  if  no  period 
is  so  fixed  then  within  the  period  of  fourteen 
days  from  the  date  of  the  making  of  the  distress, 
unless  the  sum  for  which  the  warrant  was  issued, 
and  also  the  charges  of  taking  and  keeping  the 
said  distress,  are  sooner  paid  ;  and 

(4)  Subject  to  any  directions  to  the  contrary  given  by 

the  warrant  of  distress,  where  the  distress  is 
levied  on  household  goods  the  goods  shall  not, 
except  with  the  consent  in  writing  of  the  person 
against  whom  the  distress  is  levied,  be  removed 
from  the  house  until  the  day  of  sale,  but  so  much 
of  the  goods  shall  be  impounded  as  are  in  tho 
opinion  of  the  person  executing  the  warrant 
sufficient  to  satisfy  the  distress,  by  affixing  to  the 
articles  impounded  a  conspicuous  mark  ;  and 
any  person  removing  any  goods  so  marked,  or 
defacing  or  removing  the  said  mark,  shall  on 
summary  conviction  be  liable  to  a  fine  not 
exceeding  five  pounds  ;  and 

(5)  Where  a  person  charged  with  the  execution  of  a 

warrant  of  distress  wilfully  retains  from  the 
produce  of  any  goods  sold  to  satisfy  the  distress, 
or  otherwise  exacts,  any  greater  costs  and  charges 
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Sect.  48.  than  those  to  which  he  is  for  the  time  being 

entitled  by  law,  or  makes  any  improper  charge, 
he  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  five  pounds  ;  and  ■ 

(6)  A  written  account  of  tne  costs  and  charges  incurred 

in  respect  of  the  execution  of  any  warrant  of 
distress  shall  be  sent  by  the  constable  charged 
with  the  execution  of  the  warrant  as  soon  as 
practicable  to  the  clerk  of  the  court  of  summary 
jurisdiction  issuing  the  warrant ;  and  it  shall  be 
lawful  for  the  person  upon  whose  goods  the 
distress  was  levied,  within  one  month  after  the 
levy  of  the  distress,  to  inspect  such  account  wiA- 
out  fee  or  reward  at  any  reasonable  time  to  be 
appointed  by  the  court,  and  to  take  a  copy  of 
such  account ;  and 

(7)  A  constable  charged  with  the  execution  of  a  warrant 

of  distress  shall  cause  the  distress  to  be  sold,  and 
may  deduct  out  of  the  amount  realised  by  such 
sale  all  costs  and  charges  actually  incurred  in 
effecting  such  sale,  and  shall  render  to  the  owner 
the  overplus,  if  any,  after  retaining  the  amount 
of  the  sum  for  which  the  warrant  was  issued  and 
the  proper  costs  and  charges  of  the  execution  of 
the  warrant ;  and 

(8)  Where  a  person  pays  or  tenders  to  the  constable 

charged  with  the  execution  of  a  warrant  of  dis- 
tress the  sum  mentioned  in  such  warrant,  or 
produces  the  receipt  for  the  same  of  the  clerk  of 
the  court  of  summary  jurisdiction  issuing  the 
warrant,  and  also  pays  the  amount  of  the  costs 
and  charges  of  such  distress  up  to  the  time  of 
such  payment  or  tender,  the  constable  shall  not 
execute  the  warrant. 

The  provisions  of  this  section  do  not  apply  to  the  execution  ot 
warrants  of  distress  for  poor  rate,  etc.,  where  the  warrant  is 
issued  by  a  justice,  not  as  a  court  of  summary  jurisdiction.  Sub- 
section (8)  is  practically  a  re-enactment  of  11  &  12  Vict,  c  43, 
8.  28,  a7i<<j,  p.  112. 

Section  4  of  the  Law  of  Distress  Amendment  Act,  1888  (51  & 
62  Vict.  c.  21),  exempts  from  distress  for  rent  goods  to  the  valw 
of  £5,  protected  from  seizure  in  execution  by  s.  147  of  the  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  and  the  word  "  bedding" 
in  the  latter  section  includes  "  bedstead  "  (Davis  v.  Harris,  [1900] 
1  Q.  B.  729  ;  64  J.  P.  136  ;  69  L.  J.  Q.  B.  232  ;  16  T.  L.  B.  140). 
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In  regard  to  what  are  **  tools  and  implements  of  bis  trade  "  (see     Sect.  43. 

Consolidated  Forms,  1886,  post,  [24],  [26],  [26],  and  Part  II.  [8]) ;         

the  case  of  Masters  v.  Fraser,  66  J.  P.  100;  85  L.  T.  611  ;  Nora. 
18  T.  L.  B.  31,  decided  that  a  sewing  machine  hired  by  a  tenant 
under  a  hire-purchase  agreement  for  the  purpose  of  his  trade  comes 
within  these  words  in  s.  147  of  the  County  Courts  Act,  1888,  and 
is  privileged  from  distress  for  rent,  though  the  tenant  has  not  the 
property  in  the  machine,  but  merely  the  possession. 

See  also  44  <&  45  Vict.  c.  24,  s.  5,  post,  as  to  warrants  of  distress 
executed  in  Scotland,  and  Scotch  Warrants  of  poinding  and  sale 
executed  in  England.  As  to  distress  under  the  Merchant  Shipping 
Act,  1894,  see  57  &  58  Vict.  c.  60,  s.  693. 

See  also  s.  21  of  the  S.  J.  Act,  1879,  as  to  goods  distrainable  and 
postponement  of  distraint ;  and  Forms  [24]  and  [28]  of  Consoli- 
dated Forms,  ISSQ,  post, 

44.  Return  hy  order  of  court  of  property  taken  from 
prisoner,']  "Where  any  property  has  been  taken  from  a 
person  charged  before  a  court  of  summary  jurisdiction 
with  an  offence  punishable  either  on  indictment  or  on 
summary  conviction,  a  report  shall  be  made  by  the  police 
to  such  court  of  summary  jurisdiction  of  the  fact  of  such 
property  having  been  taken  from  the  person  charged  and 
of  the  particulars  of  such  property,  and  the  court  shall,  if 
of  opinion  that  the  property  or  any  portion  thereof  can  be 
returned  consistently  with  the  interests  of  justice  and  with 
the  safe  custody  of  the  person  charged,  direct  such  property, 
or  any  portion  thereof,  to  be  returned  to  the  person  charged 
or  to  such  other  person  as  he  may  direct. 

See  note  to  s.  27,  ante,  p.  168,  and  R,  v.  Lovett,  there  quoted. 

This  section  is  limited  to  the  case  of  persons  under  charge  and  to 
the  time  during  which  they  are  under  charge  (i2.  v.  D^Eyncourt^ 
L.  R.  21  Q.  B.  D.  109  ;  52  J.  P.  628  ;  67  L.  J.  M.  C.  64. 

46.  Local  jurisdiction  of  court  under  this  Act,]  Where 
a  person  is  charged  with  an  indictable  offence  mentioned 
in  the  First  Schedule  to  this  Act,  before  a  court  of  sum- 
mary jurisdiction  for  any  county  borough  or  place,  and 
the  court  have  jurisdiction  to  commit  such  person  for  trial 
in  such  county  borough  or  place,  although  the  offence 
was  not  committed  therein,  such  court  shall  also  have 
jurisdiction  to  deal  wiith  the  offence  summarily  in  pursu- 
ance of  this  Act. 

With  reference  to  this  section,  see  11  &  12  Vict.  c.  42,  s.  2,  post, 
and  notes  thereto,  and  see  note  to  s.  6  of  1 1  A  12  Tict.  c.  43,  aniej 
pp.  ^2etseq. 
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Sect  46.  46.  General  provisions  as  to  local  jurisdiction  of  courts  of 
summary  jurisdiction.'}  For  the  purposes  of  the  trial  of  any 
offence  punishable  on  sammarj  conviction  under  this  Act 
or  under  any  other  Act,  whether  past  or  future,  the  follow- 
ing provisions  shall  have  effect : 

(1)  Where  the  offence  is  committed  in  any  harbour, 

river,  arm  of  the  sea,  or  other  water,  tidal  or 
other,  which  runs  between  or  forms  the  boundary 
of  the  jurisdiction  of  two  or  more  courts  of 
summary  jurisdiction,  such  offence  may  be  tried 
by  any  one  of  such  courts. 

(2)  Where  the  offence  is  committed  on  the  boundary 

of  the  jurisdiction  of  two  or  more  courts  of 
summary  jurisdiction,  or  within  the  distance  of 
five  hundred  yards  of  any  such  boundary,  or  is 
begun  within  the  jurisdiction  of  one  court  and 
completed  within  the  jurisdiction  of  another 
court  of  summary  jurisdiction,  such  offence  may 
be  tried  by  any  one  of  such  courts. 

(3)  Where  the  offence  is  committed  on  any  person  or 

in  respect  of  any  property  in  or  upon  any 
carriage,  cart,  or  vehicle  whatsoever  employed 
in  a  journey,  or  on  board  any  vessel  whatsoever 
employed  in  a  navigable  river,  lake,  canal,  or 
inland  navigation,  the  person  accused  of  such 
offence  may  be  tried  by  any  court  of  summary 
jurisdiction  through  whose  jurisdiction  such 
carriage,  cart,  vehicle,  or  vessel  passed  in  the 
course  of  the  journey  or  voyage  during  which 
the  offence  was  committed  ;  and  where  the  side, 
bank,  centre,  or  other  part  of  the  highway, 
road,  river,  lake,  canal,  or  inland  navigation 
along  which  the  carriage,  cart,  vehicle,  or  vessel 
passed  in  the  course  of  such  journey  or  voyage 
is  the  boundary  of  the  jurisdiction  of  two  or  more 
courts  of  summary  jurisdiction,  a  person  may  be 
tried  for  such  offence  by  any  one  of  such  courts. 

(4)  Any  offence  which  is  authorised  by  this  section  to 

be  tried  by  any  court  of  summary  jurisdiction 
may  be  dealt  with,  heard,  tried,  determined, 
adjudged,  and  punished  as  if  the  offence  had 
been  wholly  committed  within  the  jurisdiction 
of  such  court. 

Sub-section  (2).     Offences  committed  within  the  boundary  of 
the  jurisdiction  of  two  or  more  couriB  of  summary  jurisdiction, 
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that  is,  courts  as  defined  by  the  Interpretation  Act,  1889  (52  &     Sect.  46. 

53  Vict.  c.  63),  post,  and  the  section,  therefore,  refers  to  "  two  or         r 

more"  justices  acting  for  two  or  more  adjoining  boroughs  or  Note. 
oonnties,  and  offences  committed  within  500  yards  of  the 
bonodary  of  such  boroughs  or  counties,  can  be  dealt  with  by 
justices  acting  for  either  of  those  jurisdictions.  See  Midland  Bail. 
Co.  V.  Freeman,  12  Q.  B.  D.  629  ;  48  J.  P.  660  ;  53  L.  J.  M.  C. 
79 ;  32  W.  B.  830  ;  and  Williams  v.  Great  Western  Rail.  Co., 
49  J.  P.  439  ;  52  L.  T.  250. 

As  to  jurisdiction  generally,  see  notes  to  11  &  12  Tict.  c.  42, 
8.  2,post,  and  11  &  12  Vict.  c.  43,  s.  6,  anU,  p.  31. 

And  see  Johnson  v.  Colam,  ante,  p.  32,  and  Stoan  v.  Saunders, 
45  J.  P.  522  ;  50  L.  J.  M.  C.  67  ;  44  L.  T.  424  ;  29  W.  B.  538  ; 
14  Cox  C.  C.  566. 

PART  in. 

Definitions,  Savings,  and  Repeal  of  Acts. 

Special  Definitions. 

47.  Application  of  Act  to  sums  leviable  hy  distress  or 
payable  under  order.']  The  provisions  of  this  Act  with 
respect  to  a  sum  adjudged  to  be  paid  by  an  order  shall 
apply,  so  far  as  circnmstances  admit,  to  a  sum  in  respect 
of  which  a  court  of  summary  jurisdiction  can  issue  a 
warrant  of  distress  without  an  information  or  complaint 
under  the  Summary  Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  in  like  manner  as  if  the  said  sum  were  a 
civil  debt ;  and  the  provisions  of  this  Act  vath  respect  to 
the  hearing,  trying,  determining,  and  adjudging  of  a 
case  by  a  court  of  summary  jurisdiction  when  sitting  in 
open  court  shall  apply  to  the  hearing,  trying,  determining, 
and  adjudging  by  a  court  of  summary  jurisdiction  of  an 
application  for  the  issue  of  any  such  warrant. 
,  The  provisions  of  this  Act  with  respect  to  the  period  of 
imprisonment  to  be  imposed  in  respect  of  the  non- 
payment of  a  sum  of  money  adjudged  to  be  paid  by  a 
conviction  or  in  respect  of  the  default  of  a  suflScient 
distress  to  satisfy  any  such  sum,  shall  apply  to  the  period 
of  imprisonment  to  be  imposed  in  respect  of  the  non- 
payment of  any  sum  of  money  adjudged  to  be  paid  by  an 
order  of  a  court  of  .summary  jurisdiction  or  in  respect  of 
the  default  of  a  sufficient  distress  to  satisfy  any  such  sum, 
where  such  sum  is  not  a  civil  debt  nor  enforceable  as 
a  civil  debt. 

OoBtS  on  Dismissal. — The  only  sums  recoverable  under  11  <& 
12  Vict.  c.  43,  without  information   or   complaint  appear  to  be 
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Sect.  47.     costs  ordered  to   be   paid   to  a  defendant  on  dismissal  of  the 

information  or  complaint  (s.  18)  and  costs  of  appeal  (s.  27). 

Note.  The  case  of  R.  v.  The  Lord  Mayor  of  London  and  Another; 

Ex  parte  Boaler,  [1893]  2  Q,  B.  146;  67  J.  P.  633;  63  L.  J. 
M.  C.  28  ;  9  T.  L.  B.  508,  raised  the  question  as  to  the  proper 
course  to  be  adopted  in  recovering  costs  against  the  prosecutor,  on 
the  dismissal  of  an  information,  and  the  court  held  that  this 
section  applied  to  the  recovery  of  such  costs  ;  therefore,  the  civil 
debt  procedure  should  be  followed  in  such  cases,  as  also  on 
dismissal  of  complaints  with  costs  against  the  complainant. 

This  section  does  not  apply  to  cases  where  the  warrant  of 
distress  is  issued  ministerially,  as  in  poor  rates,  etc.  See  R.  v. 
Price,  anUy  p.  53. 

48.  As  to  clerk  of  court  of  summary  jurisdiction,^ 
Anything  required  by  this  Act  to  be  done  by  to  or  before 
a  clerk  of  a  court  of  summary  jurisdiction  shall  be  done 
by  to  or  before  the  salaried  clerk  to  a  petty  sessional 
division  under  s.  5  of  the  Justices  Clerks  Act,  1877 
(40  &  41  Vict.  c.  43),  and  where  there  is  more  than  one 
such  clerk,  by  either  of  such  clerks  or  by  such  of  those 
clerks  as  a  court  of  summary  jurisdiction  for  such  division 
from  time  to  time  direct ;  and  if  any  other  person  acts  as 
the  clerk  to  a  court  of  summary  jurisdiction  acting  in  and 
for  such  division,  such  person,  subject  to  any  rules  made 
under  this  Act,  shall  be  deemed  for  the  purposes  of  this 
Act  to  have  acted  as  the  deputy  of  such  salaried  clerk, 
and  shall  make  a  return  to  the  said  salaried  clerk  of  all 
matters  done  by  such  court  and  of  all  matters  which  the 
clerk  of  the  court  is  required  to  enter  in  a  register  or 
otherwise  to  record  : 

Provided,  that  nothing  in  this  section  shall  apply  where 
the  court  of  summary  jurisdiction  is  a  court  to  whose 
clerk  s.  5  of  the  Justices  Clerks  Act,  1877  (40  &  41  Vict 
c.  43),  does  not  applv ;  that  is  to  say,  the  justices  of  a 
borough,  or  a  metropolitan  police  court,  or  any  stipendiary 
or  other  magistrate  the  salary  of  whose  clerk  is  regulated 
under  any  Act  of  Parliament,  other  than  the  Justices 
Clerks  Act,  1877  (40  &  41  Vict.  c.  43),  and  the  principal 
Act  therein  mentioned. 

See  tbe  Justices  Clerks  Act,  1877,  post. 

49.  Special  definitions  for  purposes  of  the  Ad^—^ 
this  Act,  if  not  inconsistent  with  the  context,  th^  following 


Digiti 


zed  by  Google 


42  &  43  Vict.  c.  49,  s.  49.  203 

expressions  have  the   meanings  hereinafter  respectively    Sect.  49. 
assigned  to  them  ;  that  is  to  say,  '"'^ 

The  expression  "  child "  means  a  person  who  in  the 
opinion  of  the  court  before  whom  he  is  brought  is 
under  the  age  of  twelve  years  : 

The  expression  "  young  person "  means  a  person  who 
in  the  opinion  of  the  court  before  whom  he  is  brought 
is  of  the  age  of  twelve  years,  and  under  the  age  of 
sixteen  years : 

The  expression  "adult"  means  a  person  who  in  the 
opinion  of  the  court  before  whom  he  is  brought  is  of 
the  age  of  sixteen  years  or  upwards  : 

The  expression  "  person  "  includes  a  child,  young  person, 
and  adult,  and  also  includes  a  body  corporate  : 

The  expression  "guardian,"  in  relation  to  a  child, 
includes  any  person  who,  in  the  opinion  of  the  court 
having  cognizance  of  any  case  in  which  a  child  is 
concerned,  has  for  the  time  being  the  charge  of  or 
control  over  such  child  : 

The  expression  "prescribed"  means  prescribed  or 
provided  by  any  Act  which  relates  to  any  oflFences, 
penalties,  nnes,  costs,  sums  of  money,  orders,  pro- 
ceedingSi  or  matters,  to  the  punishment,  recovery, 
making,  or  conduct  of  which  the  Summary  Juris- 
diction Acts  expressly  or  impliedly  apply  or  may 
be  applied  : 

The  expression   "past   Act"   means  any  Act   passed 
.  before  the  commencement  of  this  Act  exclusive  of 
this  Act : 

The  expression  "future  Act"  meq^ns  any  Act  passed 
after  the  commencement  of  this  Act : 

The  expression  "  fine  "  includes  any  pecuniary  penalty 
or  pecuniary  forfeiture  or  pecuniary  compensation 
payable  under  a  conviction  : 

The  expression  "  county  "  includes  any  county,  riding, 
division,  parts,  or  liberty  of  a  county  naving  a 
separate  court  of  quarter  sessions  : 

The  expression  "borough"  means  a  borough  subject 
to  the  provisions  of  the  Municipal  Corporations  Act, 
1835  (5  &  6  Will.  4,  c.  76),  and  the  Acts  amending 
the  same : 

The  expression  "local  rate"  pieans  as  respects  any 
county  borough  or  place,  any  county  rate,  borough 
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Sect*  48.  rate,  or  other  local  rate  out  of  which  the  costs  of  the 

^"'  prosecution   of  any  felony  committed   within  such 

county  borough  or  place  are  payable  : 
The  expressions  "sum  adjudged  to  be  paid  by  a  con- 
viction "  and  "  sum  adjudged  to  be  paid  by  an  order" 
respectively  include  any  costs  adjudged  to  be  p^d  by 
the  conviction  or  order,  as  the  case  may  be,  of  which 
the  amount  is  ascertained  by  such  conviction  or  order. 

The  Municipal  Corporations  Act,  1835  (5  <&  6  WUl.  4,  c  76), 
and  Acts  amending  the  same  are  now  r^^eaUd,  In  their  place  has 
been  enacted  a  consolidating  statute^  45  &  46  Yict.  c.  50  (the 
Municipal  Corporations  Act,  1882),  and  the  Municipal  Corpora- 
tions Act,  1883  (46  &  47  Yict.  c.  18),  applies  to  certain  places 
particularly  mentioned  in  the  schedule  thereto. 

"  Guardian."— By  the  Youthful  Offenders  Act,  1901  (1  Edw.7, 
c.  20,  B.  11),  post,  the  expression  ** guardian**  includes  the 
guardian  of  a  young  person  as  well  as  the  guardian  of  a  child. 

As  to  the  meaning  of  the  word  **  person  '*  see  also  52  &  53  Yict. 
c.  63,  ss.  2  and  19,  posty  and  as  to  the  meaning  of  the  words 
**  county  "  and  **  borough,"  see  ss.  4  and  15  of  the  said  Act. 

With  regard  to  the  last  clause  of  this  section,  see  Rex  t.  NovU, 
referred  to  in  the  note  to  s.  19  of  this  Act,  ante,  p.  151. 

50.   [Bepealed  6y  52  4*  53  Vict.  c.  63,  s.  41.] 

Application  of  Acts. 

61.  Application  of  Summary  Jurisdiction  Ads  to  future 
ActsJ]  The  following  reflations  shall  be  made  for  the 

Surpose  of  facilitating  the  application  of  the  Summary 
arisdiction  Acts  to  any  future  Act ;   that  is  to  say, 

(1)  Where  in  any  future  Act,  any  offence  is  directed  or 

authorised  to  be  prosecuted  summarily  or  on  sum- 
mary conviction,  or  any  fine  is  directed  or  autho- 
rised to  be  recovered  summarily  or  on  summary 
conviction,  or  any  other  words  are  used  implying 
that  such  offence  is  to  be  prosecuted  or  fine  is  to 
be  recovered  in  manner  provided  by  the  Sum- 
mary Jurisdiction  Acts,  the  Summary  Jurisdic- 
tion Acts  shall  apply  accordingly  ;  and 

(2)  Where  in  any  future  Act  any  sum  of  money  is 

directed  or  authorised  to  be  recovered  before  a 
court  of  summary  jurisdiction,  or  on  complaint 
made    to  a   court  of  summary  jurisdiction,  or 
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words  are  used  (whether  by  authorising  the  sum  S«ct.  61, 
to  be  recovered  summarUy  or  in  a  summary  """" 
manner  or  otherwise),  which  imply  that  sucn 
sum  of  money  is  to  be  recovered  before  a  court 
of  summary  jurisdiction  or  in  manner  provided 
by  the  Supimary  Jurisdiction  Acts,  the  Summary 
Jurisdiction  Acts  shall  apply  accordingly  ;  and 
(3)  Where  in  any  future  Act  a  court  of  summary  juris* 
diction  is  authorised  to  order  or  require  a  person 
to  do  or  abstain  from  doing  any  act  or  thing 
other  than  the  payment  of  a  sum  of  money  ;  or 
where  in  pursuance  of  any  such  Act  any  act 
or  thin^  other  than  the  payment  of  a  sum  of 
money  is  required  or  authorised  by  an  order  of 
a  court  of  summary  jurisdiction  to  be  done,  or  is 
declared  capable  of  being  enforced  summarily 
or  by  summary  order  ;  or  where  in  any  such 
Act  any  words  are  used  implying  that  such  act 
or  thing  is  to  be  enforced  in  manner  provided 
by  the  Summary  Jurisdiction  Acts,  the  Sum* 
mary  Jurisdiction  Acts  shall  apply  accordingly. 

As  to  implied  jurisdiction,  see  casQS  Cullen  v.  Trimble,  L.  R. 
7  Q.  B.  416  ;  41  L.  J.  M.  C.  132  ;  26  L.  T.  691,  ante,  p.  32,  and 
Johnson  v.  Colam,  L.  R.  10  Q.  B.  544  ;  40  J.  P.  135  ;  44  L,  J. 
M.  C,  185  ;  32  L.  T.  725,  anU,  p.  32. 

With  regard  to  sub-s.  (3),  see  Ex  parte  Francis  and  Others, 
[1903]  1  K.  B.  275  ;  67  J.  P.  153  :  72  L.  J.  K.  B.  120  ;  19  T.  L.  R. 
146,  referred  to  at  p.  10,  ante. 

Savings  and  Construction. 

SSL  Saving  for  Army^  ^<3try,  Marine^  and  Militia  Acts^ 
The  provisions  of  this  Act  which  enable  a  court  of  sum- 
mary jurisdiction,  notwithstanding  any  enactment  to  the 
contrary,  to  impose  imprisonment  without  hard  labour,  and 
reduce  the  prescribed  period  thereof,  or  do  either  of  such 
acts,  and  in  the  case  of  a  fine,  if  it  be  imposed  as  in  respect 
of  a  first  offence,  to  reduce  the  prescribed  amount  thereof, 
and  in  the  case  of  imprisonment,  to  impose  a  fine  in  lieu 
of  imprisonment,  shall  not  apply  to  any  proceedings  taken 
under  any  Act  relating  to  any  of  her  Majesty's  regular  or 
auxiliary  forces. 

With  reference  to  this  section,  see  the  Regulation  of  the  Forces 
Act,  1881  (44  &  45  Vict  c.  57),  and  the  Army  Act,  1881  (44  & 
45  Yict.  c.  58). 
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Sect.  53.  53*  Application  of  Summary  Jurisdiction  Acts  to  Post 
^  Office,  Inland   Revenue,   and    Customs.]    The   Summary 

Jurisdiction  Acts  shall  apply  to  all  informations,  com- 
plaints, and  other  proceedings  before  a  court  of  summary 
jurisdiction  under  the  statutes  relating  to  the  Post  Office. 
•  •  •  •  • 

The  Summary  Jurisdiction  Acts  shall,  notwithstanding 
any  special  provisions  to  the  contrary  contained  in  any  of 
the  statutes  relating  to  her  Majesty's  revenue  under  the 
control  of  the  Commissioners  of  Inland  Revenue  or  the 
Commissioners  of  Customs,  apply  to  all  informations, 
complaints,  and  other  proceedings  before  a  court  of 
summary  jurisdiction  under  or  by  virtue  of  any  of  the 
said  statutes : 

Provided,  that  where  the  sum  adjudged  by  conviction 
under  or  by  virtue  of  any  of  the  said  statutes  to  be  paid 
exceeds  fifty  pounds,  the  period  of  imprisonment  imposed 
by  a  court  of  summary  jurisdiction  in  respect  of  the  non- 
payment of  such  sum,  or  in  respect  of  the  default  of  a 
sufiBcient  distress  to  satisfy  such  sum,  may  exceed  three 
months  but  shall  not  exceed  six  months. 

The  subjects  to  which  the  S.  J.  Acts  are  now  made  to  apply 
were  excluded  from  the  provisions  of  the  S.  J.  Acts  by  s.  35  of 
11  &  12  Yict.  c.  43,  ante,  p.  121,  the  special  words  of  which  are 
repealed  by  this  Act  (Sched.).  This  section  gives  power  to  a 
court  of  summary  jurisdiction  to  make  an  order  for  the  payment 
of  costs  in  a  proceeding  under  any  statute  relating  to  the  revenue 
of  the  Crown  under  the  control  of  the  Commissioners  of  Inland 
Bevenue  or  Customs  to  which  the  Crown  or  some  one  on  behalf 
of  the  Crown  is  a  party  (Thomas  v.  PHtcTiard,  [1902]  1  K.  B.  209 ; 
67  J.  P.  71  ;  72  L.  J.  K.  B.  23  ;  19  T.  L.  R.  10). 

The  Customs  and  Inland  Revenue  Acts,  1878  (41  &  42  Tici 
c.  15)  and  1879  (42  &  43  Vict.  c.  21),  as  far  as  they  are  applicable 
to  this  section,  are  as  follows  : 

41  &  42  Vict.  c.  15. 

23.  Provision  as  to  Penalties.— Notwithstanding  the  pro- 
visions in  the  Excise  Acts  relating  to  the  recovery  and  application 
of  excise  penalties,  any  penalty  imposed  by  the  Dog  Licences  Act, 
1867  (30  &  31  Vict.  c.  5),  or  this  part  of  this  Act,  may  be  either 
sued  for  and  applied  in  the  manner  prescribed  by  such  provisions, 
or  recovered  and  enforced  upon  information  of  a  police  constable 
before  a  court  of  summary  jurisdiction,  subject  in  the  latter  case 
to  the  following  provisions  : 

(1)  The  court  of  summary  jurisdiction  shall  have  power  to 
award  costs,  and  to  mitigate  the  penalty  to  such  an 
amount  as  the  court  may  in  its  discretion  think  fit : 
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(2)  The  penalty;  when  recovered,  shall,  notwithstanding  any-     Elect.  53. 

thing  in  the  Acts  relating   to  the  metropolitan  police         

courts,  or  any  other  Act,  as  to  one-half  be  paid  to  the  NiypK. 
Commissioners  of  Inland  Bevenne,  and  applied  in  the 
manner  in  which  excise  penalties  are  by  law  applicable  ; 
and  as  to  the  other  half  be  paid  and  applied  in  England 
and  Wales  for  the  benefit  of  the  superannuation  fund  of 
the  police  force  to  which  the  police  constable  who  insti- 
tuted the  prosecution  belonged. 

42  &  43  Vict.  c.  21. 

26.  Police  Proceedings  for  Penalties  in  Belation  to  Dogs.— 

Where,  under  the  provisions  of  the  twenty-third  section  of  the 
Customs  and  Inland  Revenue  Act,  1878  (41  &  42  Vict.  c.  15),  the 
proceedings  for  any  penalty  therein  referred  to  are  taken  in 
En^nd  upon  information  of  a  police  constable,  such  proceedings 
shall  be  in  accordance  with  the  provisions  of  the  Summary  Juris- 
diction Acts,  including  the  Small  Penalties  Act,  1865  (28  &  29  Yict. 
c.  127),  notwithstanding  anything  contained  in  the  seventh  section 
thereof. 

The  Small  Penalties  Act,  1865,  is  repealed  by  s.  55  of  the  S.  J. 
Act,  1879. 

64,  Application  and  construction  of  Act."]  This  Act  shall 
apply  to  the  levying  of  sums  adjudged  to  be  paid  by  an 
order  in  any  matter  of  bastardy,  or  by  an  order  which  is 
enforceable  as  an  order  of  afiSliation,  and  to  the  imprison- 
ment of  a  defendant  for  non-payment  of  such  sums,  in  like 
manner  as  if  an  order  in  any  such  matter  or  so  enforce- 
able, were  a  conviction  on  information,  and  shall  apply  to 
the  proof  of  the  service  of  any  summons,  notice,  process, 
or  document  in  any  matter  of  bastardy,  and  of  any  hand- 
writing or  seal  in  any  such  matter,  and  to  an  appeal  from 
an  order  in  any  matter  o£  bastardy. 

Nothing  in  this  Act  shall  authorise  a  court  of  summary 
jorisdiction  to  reduce  the  amount  of  a  fine  where  the 
Act  prescribing  such  amount  carries  into  effect  a  treaty 
convention  or  agreement  with  a  foreign  state,  and  such 
treaty  convention  or  agreement  stipulates  for  a  fine  of  a 
minimum  amount. 

This  Act  shall  be  construed  as  one  with  the  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  so  far  as  is 
consistent  with  the  tenour  of  such  Acts  respectively,  and 
save  as  aforesaid,  shall  be  subject  to  the  exceptions 
specified  in  section  thirtv-five  of  the  Summary  Jurisdic- 
diction  Act,  1848  (11  &  12  Vict.  c.  43)  : 
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« 
Sect.  54.  Provided  that  the  provisions  contained  in  sections  thirty- 
three  and  thirty-four  of  the  Snmmary  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43),  as  to  the  Acts  relating  to  the 
police  in  the  metropolis  and  in  the  city  of  London,  and 
relating  to  the  powers  of  justices  within  the  metropolitan 
police  district,  shall  not  apply  to  or  restrict  the  operation 
of  this  Act. 

This  Act  shall  not  apply  to  any  information,  complaint, 
or  other  summary  proceeding  laid,  made,  or  instituted 
before  the  commencement  of  this  Act,  or  in  respect  of  any 
offence  committed,  or  any  act  done,  or  any  cause  which 
arose  before  the  commencement  of  this  Act,  and  any  such 
information,  complaint,  or  other  proceeding  as  aforesaid 
may  be  laid,  made,  instituted,  and  proceeded  with  in  the 
same  manner  as  if  this  Act  had  not  been  passed. 

As  to  bastardy  proceedings  in  England  and  Scotland,  see  44  & 
45  Vict.  c.  24,  8.  6,  post  (The  8.  J.  Process  Act,  1881),  and  notes 
thereon,  and  ante,  as  to  appeals  in  bastardy. 

The  orders  which  are  enforceable  as  orders  of  afi&liation  are 
orders  under  the  S.  J.  (Married  Women)  Act,  1895  (58  &  59  Vict, 
c.  39),  see  s.  9  ;  orders  under  the  Prevention  of  Cruelty  to  Children 
Act,  1904,  see  4  £dw.  7,  c.  15,  s.  7,  and  orders  under  the 
Reformatory  Schools  Act,  1866  (29  &  30  Vict.  c.  117),  and  the 
Industrial  Schools  Act,  1866  (29  &  30  Vict.  c.  118).  See  1  Edw.  7, 
c.  20,  8.  6,  post, 

Repeal, 

55*  Repeal  of  Acts  .  .  .]  Where  any  unrepealed 
Act  of  Parliament  incorporates  or  refers  to  any  provi- 
sions of  any  Act  hereby  repealed,  such  unrepealed  Act 
shall  be  deemed  to  incorporate  or  refer  to  the  corresponding 
provisions  of  this  Act. 
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SchecLL 


SCHEDULES. 


FIRST   SCHEDULE. 


Indictable.  Offences  which  can  be  dealt  with  Summarily  under 
this  Act, 


FiBBT  Column. 

Yoang  PerHons  consenting 

and  Adnlts  pleading 

guilty. 


1.  Simple  larceny. 


2.  Offences  declared  by 
any  Act  for  the  time  being 
in  force  to  be  punishable  as 
simple  larceny. 


3.  Larceny  from  or  steal- 
ing from  the  person. 


4.  Larceny  as  a  clerk 
serrant. 


5.  Embezxlement  by  a  clerk 
wsenrant 


Second  Column. 
Adnlts  consenting. 


1.  Simple  larceny,  where  the  valne  of 
the  whole  of  the  property  alleged  to  have 
been  stolen  does  not  in  the  opinion  of  the 
court  before  whom  the  charge  is  brought 
exceed  forty  shillings. 

2.  Offences  declared  by  any  Act  for  the 
time  being  in  force  to  be  panishable  as 
simple  larceny,  where  the  value  of  the 
whole  of  the  property  alleged  to  have 
been  stolen,  destroyed,  injured,  or  other- 
wise dealt  with  by  the  offender  does  not 
in  the  opinion  of  the  court  before  whom 
the  charge  is  brought  exceed  forty 
shillings. 

3.  Larceny  from  or  stealing  from  the 
person,  where  the  value  of  the  whole  of 
the  property  alleged  to  have  been  stolen 
does  not  in  the  opinion  of  the  court  before 
whom  the  charge' is  brought  exceed  forty 
shillings. 

4.  Larceny  as  a  clerk  or  servant,  where 
the  valne  of  the  whole  of  the  property 
alleged  to  have  been  stolen  does  not  in 
the  opinion  of  the  court  before  whom  the 
charge  is  brought  exceed  forty  shillings. 

5.  Embezzlement  by  a  clerk  or  servant, 
where  the  value  of  the  whole  of  the 
property  alleged  to  have  been  embeezled 
does  not  in  the  opinion  of  the  court  before 
whom  the  charge  is  brought  exceed  forty 
shillingfi. 


8.J. 
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SchecLl. 


First  Column. 

Tonng  Penons  conMndng 

and  Adults  pleading 

guilty. 


Second  Column. 
Adalts  conflenting. 


6.  Receiring  stolen  goods, 
that  is  to  say,  committing 
any  of  the  offences  relating 
to  property  specified  in  the 
ninety-first  and  ninety-fifth 
sections  of  the  Larceny  Act, 
1861  (being  the  Act  of  the 
session  of  ue  twenty-fonrth 
and  twenty-fifth  years  of  the 
reign  of  Her  present  Majesty, 
chapter  ninety-six),  or  m 
either  of  snch  sections. 


7.  Aiding,  abetting,  coun- 
selling, or  procuring  the 
commission  of  simple  larceny, 
or  of  an  offence  declared  by 
any  Act  for  the  time  being 
in  force  to  be  punishable  as 
simple  larceny,  or  of  larceny 
or  stealing  from  the  person, 
or  of  larceny  as  a  clerk  or 
servant. 


8.  Attempt  to  commit 
simple  larceny,  or  an  offence 
declared  by  any  Act  for  the 
time  being  in  force  to  be 
punishable  as  simple  larceny, 
or  to  commit  larceny  from  or 
steal  from  the  person,  or  to 
commit  larceny  as  a  clerk  or 
servant. 


6.  Beceiying  stolen  goods,  that  is  to 
say,  committing  any  of  the  offences  it- 
lating  to  property  specified  in  the  ninety- 
first  and  ninety-filth  sections  of  the 
Larceny  Act,  1861  (being  the  Act  of  the 
session  of  the  twenty-fourth  and  twenty- 
fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety -six),  or  in  either 
of  such  sections,  where  the  value  of  the 
whole  of  the  property  alleged  to  have 
been  received  does  not  in  the  oinnionof 
the  court  before  whom  the  charge  is  brooght 
exceed  forty  shillings. 

7.  Aiding,    abetting,    counselling,  or 

{>rocuring  the  commission  of  sunple 
arceny,  or  of  an  offence  declared  by  toy 
Act  for  the  time  being  in  force  to  be 
punishable  as  simple  larceny,  or  of 
larceny  or  stealing  mm  the  person,  or  of 
larceny  as  a  clerk  or  servant,  where  the 
value  of  the  whole  of  the  property  which 
is  the  subject  of  the  alleged  offence  does 
not  in  the  opinion  of  the  court  before 
whom  the  charge  is  brought  exceed  forty 
shillings. 

8.  Attempt  to  commit  simple  larceny, 
or  an  offence  declared  by  any  Act  for  ths 
time  being  in  force  to  be  punishable  u 
simple  larceny,  or  to  commit  larceny  from 
or  steal  from  the  person,  or  to  commit 
larceny  as  a  clerk  or  servant 


By  8.  2  of  the  Inebriates  Act,  1898  (61  &  62  Vict.  c.  60),  the 
S.  J.  Act,  1879,  shall  apply  to  proceedings  under  that  section  as 
if  the  ofience  charged  were  specified  in  the  second  column  of  the 
above  Schedule,  and  by  the  S.  J.  Act,  1899  (62  &  63  Vict.  c.  22, 
s.  1),  posty  p.  214,  the  above  Schedule  shall  include  the  offences 
mentioned  in  the  Schedule  to  the  S.  J.  Act,  1899,  in  the  same 
manner  as  if  that  Schedule  formed  part  of  the  alK>ve  Schedule. 
The  Schedule  to  the  S.  J.  Act,  1899,  is  set  out  at  p.  216,  posL 

This  Act  shall  apply  to  any  of  the  following  offences  when 
alleged  to  have  been  committed  by  a  young  person  in  like  manner 
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Note. 


as  if  such  offence  were  included  in  the  firat  column  of  the  Schedule  ;     Sched.  1. 
that  is  to  say, 

(1)  To  any  offence  in  relation  to  railways  and  railway  carriages 

mentioned  in  sections  thirty-two  and  thirty- three  of  the 
Offences  against  the  Person  Act,  1861  (24  &  25  Yict. 
c.  100)  ;  and 

(2)  To  any  offence  relating  to  railways  mentioned  in  section 

thirty-five  of  the  Malicious  Damage  Act,  1861  (24  & 
25  Vict.  c.  97)  ;  and 

(3)  To  any  indictable  offence,  either  under  the  Post-office  Laws 

or  prosecuted  by  Her  Majesty's  Postmaster-General  ; 
and  for  the  purpose  of  this  provision  the  expression 
^*  Post-office  laws  "  has  the  same  meaning  as  it  has  in 
the  Post  Office  (Offences)  Act,  1837  (7  WUl.  4,  and 
1  Vict.  c.  36),  and  the  Acts  amending  the  same. 
(See  note  to  s.  11  of  the  S.  J.  Act,  1879,  ante,  p.  139.) 


The  following  are  the  enactments  above  referred  to — 

(1) 

Larceny  Act,  1861. 

24  &  25  Vict.  c.  96. 

91.  Receiving  where  the  principal  is  gnilty  of  felony.] 
Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  the  stealing,  taking,  extorting,  obtain- 
ing, embezzling,  or  otherwise  disposing  whereof  shall  amount  to  a 
felony,  either  at  common  law  or  by  virtue  of  this  Act,  knowing 
the  same  to  have  been  feloniously  stolen,  taken,  extorted,  obtained, 
embezzled,  or  disposed  of,  shall  be  guilty  of  felony,  and  may  be 
indicted  and  convicted  either  as  an  accessory  after  the  fact  or  for  a 
substantive  felony,  and  in  the  latter  case,  whether  the  principal  felon 
shall  or  shall  not  have  been  previously  convicted,  or  shall  or  shall 
not  be  amenable  to  justice  ;  and  every  such  receiver,  howsoever 
convicted,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years,  .  .  . 
or  to  be  imprisoned,  .  .  .  and,  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  whipping  :  Provided,  that  no  person, 
howsoever  tried  for  receiving  as  aforesaid,  shall  be  liable  to  be 
prosecuted  a  second  time  for  the  same  offence. 

0  o  o  o  o 

95  Receiving  where  the  principal  has  been  gnilty  of  a 
ndfldemeanor.]  Whosoever  shall  receive  any  chattel,  money, 
valuable  security,  or  other  property  whatsoever,  the  stealing, 
takmg,  obtaining,  converting,  or  disposing  whereof  is  made  a  mis- 
demeanor by  this  Act,  knowing  the  same  to  have  been  unlawfully 
stolen,  taken,  obtained,  converted,  or  disposed  of,  shall  be  guilty 
of  a  misdemeanor,  and  may  be  indicted  and  convicted  thereof, 
whether  the  person  guilty  of  the  principal  misdemeanor  shall  or 
shall  not  have  been  previously  convicted  thereof,  or  shall  or  shall 

p  2 
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[>t  be  amenable  to  justice  ;  and  every  such  receiver,  being  coo- 
icted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
9pt  in  penal  servitude  for  any  term  not  exceeding  seven  years, 
.  .  or  to  be  imprisoned,  .  .  .  and,  if  a  male  under  the 
i;e  of  sixteen  years,  with  or  without  whipping. 

(2) 

Offences  in  Relation  to  Railways  and  Railway 

Carriages. 

The  Offences  against  the  Person  Acl^  1861. 

24  &  25  Vict.  c.  100. 

32.  Pladng  wood,  etc.  on  a  railway,  with  intent  to 
idanger  passengers.]  Whosoever  shall  unlawfully  and  m&li- 
ously  put  or  throw  upon  or  across  any  railway  any  wood,  stone, 
r  other  matter  or  thing,  or  shall  unlawfully  and  maliciously  take 
p,  remove,  or  displace  any  rail,  sleeper,  or  other  matter  or  thing 
^longing  to  any  railway,  or  shall  unlawfully  and  maliciously  turn, 
lOve,  or  divert  any  points  or  other  machinery  belonging  to  any 
kilway,  or  shall  unlawfully  and  maliciously  make  or  show,  hide 

•  remove,  any  signal  or  light  upon  or  near  to  any  railway,  or  shall 
ilawf  ully  and  maliciously  do  or  cause  to  be  done  any  other  matter 

*  thing,  with  intent,  in  any  of  the  cases  aforesaid,  to  endanger  the 
ifety  of  any  person  travelling  or  being  upon  such  railway,  shall 

9  guUty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 

10  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life 
.     .     or  to  be  imprisoned,     .     .     .     and  if  a  male  under  the 

je  of  sixteen  years,  with  or  without  whipping. 

33.  Casting  stone,  etc.  upon  a  railway  carriage,  with 
Ltent  to  endanger  ^e  safety  of  any  person  therein.]  Whoso- 
krer  shall  unlawfully  and  maliciously  throw,  or  cause  to  fall  or 
;rike,  at,  against,  into,  or  upon  any  engine,  tender,  carriage,  or 
•uck  used  upon  any  railway,  any  wood,  stone,  or  other  matter 
r  thing,  with  intent  to  injure  or  endanger  the  safety  of  any  person 
eing  in  or  upon  such  engine,  tender,  carriage,  or  truck,  or  in  or 
pon  any  other  engine,  tender,  carriage,  or  truck  of  any  train  of 
'hich  such  first-mentioned  engine,  tender,  carriage,  or  truck  shall 
arm  part,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
liall  be  liable  .  .  .  to  be  kept  in  penal  Servitude  for  life  .  .  . 
r  to  be  imprisoned    .    .    . 

(3) 

Offences  relating  to  Railways. 

The  Malicious  Damage  Act,  1861. 

24  &  25  Vict.  c.  97. 

35.  Placing  wood,  etc.  on  railway  with  intent  to  obstnict 
r  overthrow  any  engine,  etc.]  Whosoever  shall  unlawfully  and 
laliciously  put,  place,  cast,  or  throw  upon  or  across  any  railway 
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any  wood,  stone,  or  otHer  matter  or  thing,  or  shall  unlawfully  and     Sched.  L 

madicioasly  take  up,  remove,  or  displace  any  rail,  sleeper,  or  other         

matter  or  thing  belonging  to  any  railway,  or  shall  unlawfully  and  Notk. 
maliciously  turn,  move,  or  divert  any  points  or  other  macMnery 
belonging  to  any  railway,  or  shall  unlawfully  and  maliciously 
make  or  show,  hide  or  remove,  any  signal  or  light  upon  or  near 
to  any  railway,  or  shall  unlawfully  and  maliciously  do  or  cause  to 
be  done  any  other  matter  or  thing,  with  intent,  in  any  of  the  cases 
aforesaid,  to  obstruct,  upset,  overthrow,  injure,  or  destroy  any 
engine,  tender,  carriage  or  truck  using  such  railway,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  life  .  .  . 
or  to  be  imprisoned  .  .  .  and,  if  a  male  under  the  age  of 
sixteen,  with  or  without  whipping. 


[The  Second  Schedule  is  repealed  by  the  Statute  Law  Revision 
Act,  1894  (67  &  58  Vict.  c.  56).] 
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THE  SUMMARY  JURISDICTION  ACT,  1899. 
62  &  63  Vict.  c.  22. 

An  Act  to  amend  the  Summary  Jurisdiction  Act,'  1879. 

[9th  August  1899.] 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  SpiritDal 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  Amendment  of  schedule  to  42  ^  43  Vict,  c.  49.]  The 
First  Schedule  to  the  Summary  Jurisdiction  Act,  1879, 
shall  include  the  oflFences  mentioned  or  referred  to  in 
the  schedule  to  this  Act  in  the  same  manner  as  if  the 
schedule  to  this  Act  formed  part  of  the  First  Schedule  to 
the  Summary  Jurisdiction  Act,  1879. 

2.  Amendment  of  42  ^-  43  Vict.  c.  49,  s.  11.]  Section 
eleven  of  the  Summary  Jurisdiction  Act,  1879  (which 
gives  power  to  deal  summarily  with  young  persons  by 
consent),  shall  extend  to  all  indictable  oflFences  other  than 
homicide,  and  accordingly  in  that  section  the  words 
"  specified  in  the  first  column  of  the  First  Schedule  to 
this  Act"  are  hereby  repealed,  and  the  words  "other 
than  homicide  "  shall  be  substituted  therefor. 

3.  Explanation  to  be  given  of  ^^  false  pretences J^l  Where 
a  court  of  summary  jurisdiction  proposes  to  deal  summarily 
in  pursuance  of  this  Act  with  a  charge  of  obtaining  by 
false  pretences  from  any  person  any  chattel,  money,  or 
valuable  security  with  intent  to  defraud,  the  court  shall, 
after  the  charge  has  been  reduced  to  writing  and  read 
to  the  person  charged,  state  in  eflfect  that  a  false  pretence 
means  a  false  representation  by  words,  writing,  or  conduct 
that  some  fact  exists  or  existed,  and  that  a  promise  as  to 
future  conduct  not  intended  to  be  kept  is  not  by  itself  a 
false  pretence,  and  may  add  any  such  further  explanation 
as  the  court  may  deem  suitable  to  the  circumstances. 

As  to  the  admissibility  of  evidence  as  to  other  similar  transac- 
tions in  a  case  of  false  pretences,  see  Reg,  v.  Ollis,  [1900]  2  Q.  B. 
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758;  64  J.  P.  618;  69  L.  J.Q.B.918  ;  16T.L.R.477;  83L.T.      Becta, 
251 ;  19  Cox  C.  C.  654.  ^^ 

4.  Short  title.']  This  Act  may  be  cited  as  the  Summary 
Jurisdiction  Act,  1899. 


SCHEDULE. 


FiBST  Column. 

ToQiiK  Persons  consenting 

and  Adnlts  pleading 

guilty. 


lA.  Obtaining  or  attempt-  I 
ing  to  obtain  by  any  false 
pretence  from  any  person  any 
chattel,  money,  or  yalnable 
security  with  intent  to  de- 
frand  against  the  prorlsions 
of  the  Larceny  Act,  1861, 
section  eighty-eight  (24  k 
26  Vict.  c.  96). 


The  offence  of  unlawfully 
and  malidonsly  setting  tire 
to  any  part  of  any  wood, 
coppice,  or  plantation  of 
trees  or  to  any  heath,  gorse, 
forze,  or  fern,  nnder  section 
axteen  of  the  Malicious 
Damage  Act,  1861  (24  k 
25  Vict  c  97). 


S£COND  Column. 
Adnlts  consenting. 


lA.  Obtaining  or  attempting  to  obtain 
by  any  false  pretence  from  any  person 
any  chattel,  money,  or  raluable  security 
with  intent  to  defraud,  where  the  amount 
of  the  ihoney  or  the  value  of  the  whole  of 
the  chattels,  valuable  securities,  or  pro- 
perty alleged  to  have  been  obtained  by 
such  false  pretence  does  not,  in  the  opinion 
of  the  court  before  whom  the  charge  is 
brought,  exceed  forty  shillings. 

The  offence  of  unlawfully  and  mali- 
ciously setting  tire  to  any  part  of  any 
wood,  coppice,  or  plantation  of  trees,  or 
to  any  heath,  gorse,  furze,  or  fern,  under 
section  sixteen  of  the  Malicious  Damage 
Act,  1861,  where  the  damage  done  to  the 
property  which  is  the  subject  of  the  alleged 
offence  does  not  in  the  opinion  of  the 
court  before  whom  the  charge  is  brought 
exceed  in  amount  forty  shillings. 
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THE    SUMMAEY    JUEISDICTION 
ACT,   1884. 

(47  &  48  Vict.  c.  43.) 

An  Act  to  repeal  divers  Enactments  rendei'ed  unnecessary 
hy  the  Summary  Jurisdiction  Acts  and  other  Ads 
relating  to  Proceedings  before  Courts  of  Summary 
Jurisdiction^  and  to  make  further  provision  for  the 
uniformity  of  Proceedings  before  those  Courts. 

[7th  August  1884.] 

1.  Short  title."]  This  Act  may  be  cited  as  the  Summary 
Jurisdiction  Act,  1884. 

As  to  the  object  of  this  Act,  see  Denman,  J.'s,  judgment  in 
Shingler  v.  Smith,  ante,  p.  176. 

2.  [Repealed  by  61  ^  62  Vict.  c.  22.] 

3.  Repeal  of  obsolete  punishments  for  non-payment  of 
fines  and  other  sums  of  money.]  So  much  of  any  Act 
as  enacts  that  a  person  on  non-payment  of  a  sum  of  money 
adjudged  to  be  paid  by  the  conviction  or  order  of  a  court 
of  summary  jurisdiction  in  England  shall  be  liable  to  be 
whipped  or  to  any  other  punishment  than  imprisonment, 
with  or  without  hard  labour,  is  hereby  repealed. 

4.  Repeal  of  Acts  in  Schedule.]  The  Acts  contained  in 
the  schedule  to  this  Act  are  hereby  repealed  to  the  extent 
in  the  third  column  of  that  schedule  mentioned. 

Provided  that — 

(1)  Where  an  enactment  extends  beyond  England  that 

enactment  shall  be  repealed  only  as  regards 
England  ;  and 

(2)  The  expression  in  the  said  schedule  "  conviction  or 

order  of  a  court  of  summary  jurisdiction  "  shall 
mean  a  conviction  or  order  made  in  pursuance  of 
the  Summary  Jurisdiction  Acts. 

A  reference  in  any  Act  of  Parliament  or  other  document 
to  any  enactment  repealed  by  this  Act,  whether  incorpo- 
rating or  applying  such  enactment  or  otherwise,  shall  be 
construed  to  refer  to  the  corresponding  enactment  in  the 


Digiti 


zed  by  Google 


47  &  48  Vict.  c.  43,  s,  4.  217 

Sammary  Jorisdictioii  Acts,  and  so  far  as  there  is  no  such     Sect.  4. 
corresponding  enactment  shall  be  repealed. 

By  the  Schedule  56  Geo.  3,  c.  39,  s.  17  ;  4  Geo.  4,  c.  95,  s.  87  ; 
5  &  6  Will.  4,  c.  50,  8.  105  ;  38  &  39  Vict.  c.  55,  s.  269,  were 
repealed  in  part  so  far  as  relates  to  an  appeal  against  a  conviction 
or  order  of  a  coart  of  summary  jurisdiction. 

As  to  the  object  of  this  Act  of  Parliament,  and  the  effect  of  its 
repeals,  see  the  judgment  of  Den  man,  J.,  in  Shingler  v.  Smithy  in 
note  to  8.  31  of  S.  J.  Act,  1879,  ante,  p.  176. 

As  to  the  repeals  implied  in  this  Act  as  distinguished  from  those 
expressed  in  the  Schedule,  see  R.  v.  Glamorgamhire  J  J,  (1889), 
anUy  p.  177. 

5.  Removal  of  doubts  as  to  application  of  Summary 
Jurisdiction  Acts^  The  repeal  enacted  by  this  Act  shall 
not  take  away  any  jurisdiction  of  any  justices  to  act 
summarily  in  any  matter  referred  to  in  an  enactment 
hereby  repealed,  and  the  Summary  Jurisdiction  Acts  shall, 
so  far  as  is  consistent  with  the  tenor  thereof,  apply  to 
every  proceeding  before  justices  as  to  which  the  procedure 
is  wholly  or  partly  repealed  by  this  Act  in  substitution  for 
the  procedure  so  repealed. 

Where  by  virtue  of  the  repeal  enacted  by  this  Act  or 
otherwise  any  statute  authorising  the  infliction  by  any 
justice  or  justices  of  a  penalty  or  fine,  either  as  a  sole 
punishment  or  as  an  alternative  punishment  for  imprison- 
ment, provides  no  method  for  the  recovery  of  such  penalty 
or  fine,  sections  nineteen  anS  twenty-one  of  the  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  as  amended 
by  section  twenty-one  of  the  Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  shall  apply  to  the  recovery  of 
such  penalty  or  fine. 

6.  Application  of  provisions  of  42  ^  43  Vict,  c.  49, 
respecting  appeals  to  appeals  under  prior  ActsJ]  Where  a 
person  is  authorised  by  any  Act  passed  before  the  com- 
mencement of  the  Summary  Jurisdiction  Act,  1879,  to 
appeal  from  the  conviction  or  order  of  a  court  of  summary 
jurisdiction  made  in  pursuance  of  the  Summary  Juris- 
diction Acts,  or  from  the  refusal  to  make  any  conviction 
or  order  in  pursuance  of  those  Acts,  to  a  court  of  general 
or  quarter  sessions,  he  shall  after  the  passing  of  this  Act 
appeal  to  such  court  subject  to  the  conditions  and  regulations 
contained  in  the  Summary  Jurisdiction  Act,  1879,  with  re- 
spect to  an  appeal  to  a  court  of  general  or  quarter  sessions. 

In  Boulter  v.  Kent  JJ,  and  Others  it  was  held  that  a  licensing 
meeting  of  justices  is  not  a  court  of  summary  jurisdiction  within 
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Sect  6.      the  meaning  of  the  S.  J.  Acts  (61  J.  P.  532  ;  13  T.  L.  R.  &38 ; 

66  L.  J.  Q.  B.  787  ;  77  L.  T.  288).     This  case  overruled  Reg.  v. 

^^K.  Glamorganshire  JJ.,  [1892]  1  Q.  B.  621  ;  56  J.  P.  232,  437; 
61  L.  J.  M.  C.  169  ;  and  the  learned  editor  of  Paterson's  Licensbg 
Acts  (17th  ed.)  says,  at  p.  434,  "An  appeal  from  licensing  jus- 
tices is  regulated  by  the  provisions  of  the  Alehouse  Act,  1828 
(9  Geo.  4,  c.  61).    See  s.  27." 

See  42  &  43  Vict.  c.  49,  s.  31,  ante,  p.  174. 
Appeals  against  poor  law  orders  of  removal  are  excluded  from 
this  section  (R.  v.  Somersetshire  J  J.,  22  Q.  B.  D.  625  ;  53  J.  P.  470 ; 
58  L.  J.  M.  C.  156). 

7.  [Repealed  by  52  ^  53  Vict.  c.  63,  s.  41.] 

8.  Extension  of  42  ^  43  Vid.  c.  49,  s.  30.]  The  power 
of  the  thirtieth  section  of  the  Summary  Jurisdiction  Act, 
1879,  given  to  the  justicjes  or  council  therein  mentioned  to 
provide  a  petty  sessional  court-house  shall  be  deemed 
to  extend  to  providing  more  than  one  such  petty  sessional 
court-house  if  the  justices  or  council  shall  think  it  necessary 
or  expedient  so  to  do. 

A  petty  sessional  court-house  or  occasional  court-house 
for  the  use  of  the  justices  of  any  county  may  be  outside 
the  limits  of  the  petty  sessional  division  for  which  such 
court-house  is  provided  or  appointed,  and  may  be  either 
in  the  said  county,  or  in  any  adjoining  county  or  borough, 
and  for  the  purpose  of  the  jurisdiction  of  any  justices 
acting  in  such  court-house  the  same  shall  be  deemed  to  be 
within  the  county  and  the  petty  sessional' division  for 
which  such  justices  act. 

9.  Removal  of  doubts  as  to  effect  of  45  ^  46  Vict.  c.  50, 
s.  227.]  Nothing  in  section  two  hundred  and  twenty-seven 
of  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict, 
c.  50),  shall  be  taken  to  have  repealed  section  thirty-eight 
of  the  Summary  Jurisdiction  Act,  1879. 

The  provision  referred  to  in  45  &  46  Vict.  c.  50,  s.  227,  is  aa  to 
the  power  of  borough  constables  to  take  bail.  See  notes  to  s.  38, 
S.  J.  Act,  1879i  awte,  p.  192. 

10.  SamnafoT  the  recovery  of  poor  rates ^  etcJ]  Nothing 
in  this  Act  shall  alter  the  procedure  for  the  recovery  of  or 
any  remedy  for  the  non-payment  of  any  poor  rate,  or  of 
any  rate  or  sum  the  payment  of  which  is  not  adjudged  by 
the  conviction  or  order  of  a  court  of  summary  jurisdiction. 

In  R.  V.  Lord  Mayor  of  London  and  Brovm,  52  J.  P.  70  ;  57  L.  T. 
491,  Coleridge,  L.C.J.,  said  :  "  The  right  to  state  a  case  before  you 
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coodusiyely  put  the  law  in  operation  is  no  part  of  the  procedure     Sect.  10. 

for  enforcing  the  poor  rate."    This  section,  therefore,  does  not         ■ 

prevent  the  statement  of  a  case  on  a  question  relating  to  a  poor       Note. 
rate.    See  also  Fourth  City,  etc.  v.  East  Ham  Churchwardem,  aiUe, 
p.  187. 

The  procedure  under  12  &  13  Vict.  c.  14,  for  enforcing  payment 
of  poor  rates  is  not  affected  by  the  S.  J.  Acts,  and  is  expressly 
reserved  by  this  section.  See  In  re  Elizabeth  Allen,  [1894] 
2  Q.  B.  924  ;  69  J.  P.  229  ;  63  L.  J.  M.  C.  267. 

U.  Recovery  of  payments  certified  hy  district  auditors.^ 
The  payment  of  any  sum  certified  by  a  district  auditor  to 
be  due  in  accordance  with  the  Poor  Law  Amendment 
Act,  1844  (7  &  8  Vict.  c.  101),  and  the  Acts  amending 
the  same,  or  with  any  other  Act  may,  together  with  the 
costs  of  the  proceedings  for  the  recovery  thereof,  be 
enforced  in  like  manner  as  if  it  were  a  sum  due  in  respect 
of  the  poor  rate. 

By  the  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101), 
s.  32,  the  certified  sums  were  to  be  recovered  in  the  same  manner 
as  penalties  and  forfeitures  may  be  recovered  under  the  Poor  Law 
Amendment  Act,  1834  (4  &  5  WUl.  4,  c.  76).  See  ss.  92,  99,  101, 
and  103). 

In  49  J.  P.  29,  it  is  stated  to  be  the  opinion  of  the  learned  editors 
that  a  complaint  under  the  Act  referred  to  in  this  section  may  be 
sent  to  justices  without  the  auditor's  personal  attendance. 

12.  Effect  of  forms.']  [Recital  of  42  ^  43  Vict.  c.  49, 
9.  29.] 

A  form  authorised  by  any  rules  for  the  time  being  in 
force  in  pursuance  of  the  said  section  shall  be  of  the  same 
effect  as  if  it  were  contained  in  the  iSummarv  Jurisdiction 
Act,  1848  (11  &  12  Vict.  c.  43),  or  in  any 'other  Act  to 
which  the  form  is  made  applicable. 

See  the  Rules  and  Consolidated  Forms  of  1886,  j9o«^,  made  and 
issued  under  this  section,  which  came  into  force  on  January  1st, 
1887.  Where  the  authorised  forms  are  not  followed,  what  has 
been  stated  as  to  form  and  contents  of  information  (see  s.  10  of 
S.  J.  Act,  1848,  and  notes  thereon,  ante,  pp.  46  et  seq.),  requisites 
of  convictions  {ante,  pp.  93  et  seq,)  and  warrants  of  commitment 
(ante,  pp.  98  and  102)  should  be  referred  to. 

SCHEDULE. 

[This  Schedule  contains  a  large  number  of  statutes  hereby 
repealed.  The  Schedule  itself  was  repealed  by  the  Statute  Law 
Eevision  Act,  1898  (61  &  62  Vict.  c.  22).] 
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KULES  AND  SCHEDULE  OF  FORMS. 


(Cited  as  "  The  Summary  Jurisdiction  Rules,  and  Con- 
solidated Forms,  1886/'  or  "  the  S.  J.  Rules,"  etc.). 

Made  by  the  Lord  Chancellor,  and  coming  into  operation  on  the 
Ist  day  of  January,  1887. 
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SUMMARY  JURISDICTION  RULES, 

1886. 


L  Short  title^  These  Rules  may  be  cited  as  the 
Summary  Jurisdiction  Rules,  1886. 

2.  Commencement^  These  rules  shall  come  into  opera- 
tion on  the  first  day  of  January,  1887. 

8.  Register,']    The   clerk   of  each   court   of   summary 

erisdiction  shall  keep  the  register  required  to  be  kept  by 
m  in  pursuance  of  the  Summary  Jurisdiction  Act,  1879, 
with  such  particulars  as  appear  by  the  form  in  Part  III. 
of  the  Schedule  hereto. 

4.  Special  appropriation  of  fine  under  a  statute.']  Where 
in  pursuance  of  any  statute  a  court  of  summary  jurisdic- 
tion specially  directs  the  appropriation  of  a  fine,  the 
statute  under  which  the  appropriation  is  made  shall  be  set 
forth  in  the  register  and  authenticated  by  the  signature  of 
the  justice  or  one  of  the  justices  constituting  the  court. 

5.  Returns,]  The  return  referred  to  in  section  twenty- 
two,  sub-section  (4)  of  the  Summary  Jurisdiction  Act, 
1879,  shall  contain  the  particulars  required  to  be  entered 
in  the  register.  The  justice  signing  any  such  return  shall 
cause  it  to  be  sent  to  the  clerk  who  Keeps  the  register  for 
his  petty  sessional  division,  and  that  clerk  shall  enter  the 
return  in  his  register. 

6.  Form  of  account  of  fines  ^  The  form  of  account  to  be 
rendered  by  clerks  of  courts  of  summary  jurisdiction  of 
fines,  fees,  and  other  sums  received  by  them  shall  be  the 
form  given  in  Part  III.  of  the  Schedule  hereto,  or  a  form 
to  the  like  effect  approved  by  the  local  authority  under 
the  Justices'    Clerks   Act,   1877,   and  shall  be  rendered 

quarterly  or  at  any  less  interval  as  may  be  directed  by 
t  authority.     Provided  that  nothing  in  this  rule  shall 
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Rules,      apply  to  the  police  courts  of  the  Metropolis,  Chatham,  or 
Sneerness. 

7.  Rule  as  to  sums  of  which  payment  is  deferred  or  to  be 
made  by  instalments.']  All  fines  imposed  by  a  court  of 
snmmary  jurisdiction  shall  appear  in  this  account  in 
chronological  order,  and  where  payment  is  deferred  or  to 
be  made  by  instalments,  the  fact  shall  be  shown  in  the 
column  headed  "  Remarks."  When  the  whole  of  the  sum 
has  been  paid  or  recovered  by  distress,  or  the  term  of 
imprisonment  imposed  in  default  of  payment  or  of  suffi- 
cient distress  has  expired,  the  clerk  shall  then  enter  the 
sum  in  the  account.  Provided  that,  though  the  whole  of 
the  sum  may  not  have  been  paid  or  recovered,  the  instal- 
ments received  shall  be  accounted  for  at  such  times  and 
in  such  manner  as  the  above-mentioned  local  authority 
may  direct. 

8.  Provision  for  dispensing  with  unnecessary  accounts,] 
Where  a  clerk  of  a  court  of  summary  jurisdiction  renders 
an  account  in  the  form  required  or  authorised  by  these 
rules  to  the  authority  to  whom  he  is  required  to  render  it, 
he  shall  not  be  required  to  render  any  other  account 
relating  to  the  same  particulars. 

9.  Entry  of  receipts  by  clerk,]  The  clerk  of  each  court 
of  summary  jurisdiction  shall  enter  on  the  day  of  its 
receipt  each  sum  of  money  received  by  him  on  any 
account  whatever.  Each  instalment  so  received  shall  be 
entered  in  a  book  called  the  Instalment  Ledger  to  an 
account  to  be  opened  in  respect  of  the  proceeding  in 
which  the  sum  is  paid. 

10.  Remitted  fees  book.]  The  book  required  to  be  kept 
by  section  twelve  of  the  Act  14  &  15  Vict.  c.  55,  shall  be 
kept  according  to  the  form  in  Part  III.  of  the  Schedule 
hereto,  and  shall  be  called  the  Remitted  Fees  Book. 

U.  Crown  fines.]  The  clerk  of  each  court  of  summary 
jurisdiction  shall  send  on  the  tenth  day  of  January,  April, 
July,  and  October  in  each  Veur  to  the  Secretary  of  State 
for  the  Home  Department,  Whitehall,  without  paying  the 
postage,  a  certified  statement,  in  the  form  in  Part  III.  of 
the  Schedule  hereto,  of  all  fines  which  have  been  imposed 
by  the  court  during  the  previous  three  months,  and  which 
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are  payable  wholly  or  in  part  to  her  Majesty  or  to  the      Bnlog- 
Exchequer.     If  no  such   fines  have   been   imposed,  the 
statement  shall  be  certified  in  blank. 

12.  Application  of  sum  due  under  forfeited  security,^ 
Where  a  court  of  summary  jurisdiction  has  enforced  pay- 
ment of  any  sum  due  by  a  principal  in  pursuance  of  a 
security  under  the  Summary  Jurisdiction  Act,  1879,  which 
appears  to  the  court  to  be  forfeited,  the  sum  shall,  unless 
it  is  recoverable  as  a  civil  debt,  be  paid  to  the  clerk  of  the 
court,  and  shall  be  paid  and  applied  by  him  in  the  manner 
in  which  fines  imposed  by  the  court,  in  respect  of  which 
fines  no  special  appropriation  is  made,  are  payable  and 


13.  Taking  of  recognizances  by  governor  of  prison,^ 
Where  a  court  of  summary  jurisdiction  has  fixed  as 
respects  any  recognizance  the  amount  in  which  a  principal 
and  a  surety  or  sureties  are  to  be  bound,  the  governor  of  a 
prison  shall  not  be  required  to  take  the  recognizance  of 
any  person  proposed  as  surety,  unless  the  person  so  pro- 
posed produces  a  certificate  in  writing  from  a  court  of 
summary  jurisdiction,  or  a  clerk  thereof,  that  he  has  satis- 
fied the  court  or  clerk  of  his  ability  to  pay  the  amount  for 
which  he  is  to  be  bound  in  the  event  of  the  recognizance 
becoming  forfeited. 

(Rule,  dated  December  30,  1903,  made  by  the  Lord 
Chancellor  under  Seci'ion  29  of  the  Summary 
Jurisdiction  Act,  1879,  as  to  the  taking  of 
Recognizances  by  the  Governor  of  a  Prison.) 

13a.  The  certificate  mentioned  in  Rule  13  of  the 
Summary  Jurisdiction  Rules,  1886  (which  relates  to  the 
taking  of  recognizances  by  the  governor  of  a  prison),  shall 
be  in  the  form  in  the  Schedule  annexed  hereto,  or  to  the 
like  eflfect,  and  the  person  proposed  as  surety  shall  sign  his 
name  on  the  margin  of  the  certificate. 

See  Form  [60]  of  Consolidated  Forms,  1886,  post, 

14.  Form  of  security  under  Act."]  Any  security  given 
under  the  Summary  Jurisdiction  Act,  1879,  by  an  oral  or 
written  acknowledgment  shaU  be  in  the  form  of  an  under- 
taking, and  may  be  in  the  appropriate  form  in  Part  I,  or 
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Rules.      Part  II.  of  the  Schedule  hereto,  or  in  any  other  form  to 
the  like  eflfect. 

15.  Security  book,"]  The  clerk  of  each  court  of  summary 
jurisdiction  shall  keep  a  security  book,  and  shall  enter 
therein,  with  respect  to  each  security  given  in  relation  to 
any  proceeding  before  the  court,  the  name  and  address  of 
each  person  bound,  showing  whether  he  is  bound  as 
principal  or  as  surety,  the  sum  in  which  each  person  is 
bound,  the  undertaking  or  condition  by  which  he  is  bound, 
the  date  of  the  security,  and  the  person  before  whom  it  is 
taken.  Where  any  such  security  is  not  entered  into  before 
the  court,  or  before  the  clerk  of  the  court,  the  person  before 
whom  it  is  entered  into  shall  make  a  return  of  it,  showing 
the  above  particulars,  to  the  clerk  of  the  court.  The 
security  book,  and  any  certified  extract  therefrom,  shall  be 
evidence  of  the  several  matters  hereby  required  to  be 
entered  in  the  security  book  in  like  manner  as  if  the 
security  book  were  the  register. 

16.  Notice  to  principal  of  forfeiture  of  security.']  Not 
less  than  two  clear  days  before  a  warrant  of  distress  is 
issued  for  a  sum  due  by  a  principal  in  pursuance  of  a 
forfeited  security  under  tha  Summary  Jurisdiction  Act, 
1879,  the  clerk  of  the  court  of  summary  jurisdiction 
issuing  the  warrant  shall  cause  notice  of  the  forfeiture  to 
be  served  on  the  principal.  Service  of  the  notice  may  be 
eflFected  either  by  prepaid  letter  sent  to  the  address  men- 
tioned in  the  security,  or  as  service  of  a  summons  may 
be  effected  under  the  Summary  Jurisdiction  Acts. 

17.  Mode  of  application  to  vary  order  for  sureties,]  An 
application  under  section  twenty-six  of  the  Summary 
Jurisdiction  Act,  1879,  shall  be  an  application  for  a 
summons  requiring  the  complainant  to  snow  cause  why 
the  order  made  on  his  complaint  should  not  be  varied. 

18.  Application  for  special  caseA  An  application  to  a 
court  of  summary  jurisdiction  under  section  33  of  the 
Summary  Jurisdiction  Act,  1879,  to  state  a  special  case 
shall  be  made  in  writing  and  shall  be  left  with  tne  clerk  of 
the  court  at  any  time  within  seven  clear  days  from  the 
date  of  the  proceeding  to  be  questioned,  and  there  shaB 
also  be  left  with  him  a  copy  of  such  application  for  each 
of  the  justices  constituting  such  court  which  shall  be  dolj 
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forwarded  by  him  to  each  of  the  said  justices.    The  case      R^w» 
shall  be  stated  within  three  calendar  months  after  the  date 
of  the  application  and  after  the  recognizance  shall  have 
been  entered  into. 

This  Enle,  dated  March  20th,  1906,  was  made  by  the  Lord 
Chancellor  in  substitution  of  Rule  No.  18  of  the  Summary  Juris- 
diction Boles,  1886. 

For  procedure,  see  notes  to  20  &  21  Vict.  c.  43,  post, 

19.  Particulars  of  claim  for  civil  debt.l  In  the  case  of  a 
claim  for  a  civil  debt  recoverable  summarily,  the  par- 
ticulars of  the  claim  shall,  unless  embodied  in  the  summons, 
be  annexed  to  and,  if  so  annexed,  shall  be  deemed  part  of 
the  summons. 

20.  Jvdgmeiit  summons,^  An  order  of  commitment 
under  section  thirty-five  of  the  Summary  Jurisdiction 
Act,  1879,  shall  not  be  made  unless  a  summons  to  appear 
and  be  examined  on  oath  (hereinafter  called  a  judgment 
summons)  has  been  served  on  the  judgment  debtor. 

21.  Service  of  jvdgment  summons J\  The  judgment 
summons  shall,  whenever  it  is  practicable,  be  served 
personally  on  the  judgment  debtor,  but  if  it  is  made  to 
appear  on  oath  to  a  court  of  summary  jurisdiction  that 
prompt  personal  service  is  for  any  reason  impracticable, 
the  court  may  make  such  order  for  substituted  or  other 
service  as  the  court  may  think  just. 

22.  Issue  and  proof  of  service  of  judgment  summ^yns.'] 
A  judgment  summons  may  issue  although  no  distress 
warrant  has  been  applied  for,  and  its  service,  where  made 
out  of  the  jurisdiction  of  the  court  of  summary  jurisdiction 
issuing  the  summons,  may  be  proved  by  affidavit  or  solemn 
declaration. 

23.  Time  of  service,']  A  judgment  summons  shall  be 
served  not  less  than  two  clear  days  before  the  day  on 
which  the  judgment  debtor  is  required  to  appear. 

24.  Adjournment  of  hearing  of  judgment  summons,'] 
The  hearing  of  a  judgment  summons  may  be  adjourned 
from  time  to  time. 

25.  Witnesses  on  judgment  summons.]  Any  witness  may 
be  summoned  to  prove  the  means  of  the  judgment  debtor. 
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Rules.      in  the  same  manner  as  witnesses  are  summoned  to  ^ve 
evidence  on  the  hearing  of  a  complaint. 

26*  Date  of  order  of  commitment^  An  order  of  commit- 
ment made  under  section  thirty-five  of  the  Summary 
Jurisdiction  Act,  1879,  shall,  on  whatever  day  it  is  issnea, 
bear  date  on  the  day  on  which  it  was  made. 

27.  Payment  by  judgment  debtor^  When  an  order  of 
commitment  for  non-payment  of  money  is  issued,  the 
defendant  may,  at  any  time  before  he  is  delivered  into  the 
custody  of  a  governor  of  a  prison,  pay  to  the  officer  holding 
the  order  the  amount  indorsed  thereon  as  that  on  the 
payment  of  which  he  may  be  discharged,  and  on  receiving 
that  amount  the  officer  shall  discharge  the  defendant,  and 
shall  forthwith  pay  over  the  amount  to  the  clerk  of  the 
court  of  summary  jurisdiction  which  made  the  order. 

28.  Discharae  of  judgment  debtor.']  The  sum  indorsed 
on  the  order  of  commitment  as  that  on  payment  of  which 
the  prisoner  may  be  discharged  may  be  paid  to  the  clerk 
of  the  court  of  summary  jurisdiction  from  which  the  com- 
mitment order  was  issued,  or  to  the  governor  of  the  prison 
in  whose  custody  the  prisoner  is.  Where  it  is  paid  to  the 
clerk,  he  shall  sign  a  certificate  of  the  payment,  and  upon 
receiving  the  certificate  by  post  or  otherwise  the  governor 
of  the  prison  in  whose  custody  the  prisoner  then  is  shall 
forthwith  discharge  the  prisoner.  Wnere  it  is  paid  to  the 
governor  of  the  prison,  he  shall,  on  payment  to  him  of  that 
amount,  with  costs  sufficient  to  pay  for  sending  the  amount 
by  post  office  order  or  otherwise  to  the  court  of  summary 
jurisdiction  under  the  order  of  which  the  prisoner  was 
committed,  sign  a  certificate  of  the  payment,  and  discharge 
the  prisoner,  and  forthwith  transmit  the  sums  so  received 
to  the  clerk  of  the  said  court. 

29.  Costs  of  plaintiff  in  enforcing  order.]  All  costs 
incurred  by  the  plaintiff  in  endeavouring  to  enforce  an 
order  shall,  unless  the  court  shall  otherwise  order,  be 
deemed  to  be  due  in  pursuance  of  the  order,  as  if  it  were 
made  under  section  five  of  the  Debtors  Act,  1869. 

30.  Fee  for  taking  declaration.]  The  fee  for  taking  a 
declaration  under  section  forty-one  of  the  Summary 
Jurisdiction  Act,  1879,  shall  be  one  shilling. 
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8L  Forms.J  The  forms  in  the  Schedule  hereto,  or  forms      Rules. 
to  the  like  effect,  may  be  used,  with  such  variations  as 
circumstances  may  require. 

82.  Annulment  of  forms  and  rules.']  The  forms  in  the 
Schedule  to  the  Summary  Jurisdiction  Act,  1848,  the 
Summary  Jurisdiction  Rules,  1880,  with  the  forms  in  the 
Schedule  thereto,  the  Summary  Jurisdiction  Rules  of  the 
24th  of  August,  1880,  and  the  Summary  Jurisdiction  Rule 
of  1881,  are  hereby  annulled. 

(Signed)         Hbrsohell,  0. 

The  16th  July,  1886. 

Where  the  authorised  forms  are  not  followed,  what  has  been 
stated  in  the  notes  to  s.  10  of  the  S.  J.  Act,  1848,  anto,  pp.  46  ei  seq,, 
requisites  of  conviction,  ante,  pp.  93  et  seq.j  and  warrants  of  com- 
mitment, at  pp.  98  and  102,  should  be  referred  to.  In  forms 
of  conviction  especially  a  strict  adherence  to  the  statutory  forms  is 
advisable. 


Rule,  dated  April  6,  1899,  made  by  the  Lord  Chan- 
cellor UNDER  Section  29  of  the  Summary  Juris- 
diction Act,  1879,  as  to  the  application  of  sums 
PAID  UNDER  Section  9  of  the  Prison  Act,  1898. 

In  any  case  where,  under  section  9  of  the  Prison  Act, 
1898,  a  suni  has  been  received  from  the  governor  of  a 
prison  by  the  clerk  of  any  court  of  summary  jurisdiction, 
m  part  satisfaction  of  a  sum  due  from  a  prisoner  in  conse- 
quence of  the  conviction  of  such  court,  the  clerk  shall 
apply  that  sum  (firstly),  toward  the  payment  in  full  or  in 
part  of  any  costs,  or  aamages,  or  compensation,  which  the 
court  may  have  ordered  by  the  conviction  to  be  paid  to  the 
prosecutor ;  (secondly),  towards  the  payment  of  the  fine, 
if  any,  imposed  on  the  prisoner  ;  (and  lastly),  toward  the 
payment  of  any  costs  or  charges  for  which  the  prisoner  is 
liable,  other  than  the  costs  above  mentioned. 

Halsbury,  C. 

April  6th,  1899. 

For  roles  as  to  youthful  offenders,  etc.,  see  the  S.  J.  Rules 
(September),  1903,  post,  p.  260  ;  for  the  S.  J.  (Aliens)  Rules,  1905, 
post,  p.  272  ;  and  for  rules  under  the  Employers  and  Workmen 
Act,  1875,  see  post,  p.  276. 
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SCHEDULE. 

g  Forms  may  he  obtained  from  Messrs.  Shaw  k  SOKS, 
ne,  carefully  revised  and  prepared  for  practieai  use.] 


»M  fonnfl  contemplate  the  signatare  of  one  jnitice  on^, 
M  or  orders  of  a  oonrt  of  summary  Jnrisdiction  ehonld  be 
of  the  justices  forming  sudi  court,  where  two  jnitiees 
io  conyict  or  make  such  orders.  See  Home  Office  letter, 
L4,  ante,  and  Wing  v.  Epsom  Urban  District  Council  there 
r.     ■J»>   ft-'-.:. 

PABT  L 

Summary  Proceedings  other  than  for  Civil  Debts. 

1.    . 

Information  or  Complaint. 

^y  of  .     Petty  sessional  division  of  ]. 

y  of  one  thooAand  bnndred  and 

tion  [or  complaint]  of  C.  D,  of  [address  and  deseription], 

k  [or  affirmation]  (a)  states  that  A.B.of  [addreu  and 

a.  the  day  of  at  in  the  aforesaid, 


the  Peace  for  the  [county]  aforesaid. 


2. 

Summons  to  Defendant. 

'y  of  .    Petty  sessional  division  of  ]. 

of 

on  oath  [or  affirmation]  (A)  has  been  laid  [in-  complaint 

this  day  by  ,  for  that  you  on  the  day  of 

is  in  italics  are  only  required  when  the  particular  statnte 
he  information  is  laid  requires  such  information  to  be  on 
ion,  or  where  a  warrant  is  to  issue  in  the  first  instance, 
is  in  italics  are  only  required  when  the  particular  statute 
le  information  is  laid  requires  such  information  to  be  on 
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at  in  the  aforesaid  did  SchOCU 

Yon  arc  therefore  hereby  sammoned  to  appear  before  the  court  of  sum-         

mm  jorifldiction  sittine  at  on  day  the  day  of  , 

at  the  hour  of  in  Uie  noon,  to  answer  to  the  said,  information 

[orcompUintj. 
Dated  the  day  of  one  thousand  hundred  and 

/.  i>,  (L.8.) 

Justice  of  the  Peace  for  the  [county^  aforesaid. 


3. 

SuiufOHS  FOB  Forfeiture  op  Reooonizanob. 

In  the  [eomty  of  .     Petty  sejfsianal  division  of  ]. 

To  ^.  A  of  . 

You  are  hereby  summoned  to  appear  before  the  court  of  summary  juris- 
diction ntting  at  on  day  the  day  of  ,  at  tne  hour 
of          in  the           noon,  to  show  cause  why  the  recognizance  entered 
iito  the           daj  of            whereby  you  are  bound  to  pay  the  sum  of 
should  not  be  adjudged  to  be  forfeited. 

Dated  the  day  of  one  thousand  hundred  and 

J.  i>.,  (L.S.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


Summons  to  Vary  Sureties,  Etc. 

In  the  [county  of  .    Petty  sessutnal  division  of  ]. 

To  A.  B,  of 

You  are  hereby  summoned  to  appear  before  the  court  of  summary  juris- 
diction sitting  at  on  day  the  day  of  ,  at  the  hour 
of  in  the  noon,  to  show  cause  why  the  order  made  by  the  court 
of  Bommary  jurisdiction  aforesaid  [or  sitting  at  ],  on  the  day 
of  ,  against  to  fine  suret  should  not  be  varied  or  otherwise 
dealt  with. 

Dated  the  day  of  one  thousand  hundred  and 

/.  P.,  (L.S.) 

Justice  of  the  Peace  for  the  [cmiiity]  aforesaid. 


5. 

Summons  to  Witness. 
In  the  [county  of  ,    Petty  sessional  division  of  ]. 

A,  B.  has  been  charged  b^  for  that  he  on  the  day  of  ^ 

at  in  the  aforesaid,  did  : 

And  it  appearing  to  me  by  the  oath  [or  affirmation]  of  that  you 

are  likely  to  giye  material  evidence  therein  on  behalf  of  the  informant  [or 
complainant  or  defendant],  and  will  not  voluntarily  appear  for  that 
purpose. 

Your  are  therefore  hereby  summoned  to  appear  before  the  court  of  sum- 
mary jurisdiction  sitting  at  ,  on  day  the  day  of  , 
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Sched.       at  the  hoar  of  in  the  noon,  to  testify  what  yon  know  in  snch 

matter. 

Dated  the  day  of  one  thousand  hundred  and 

J.  P,  (L.B.) 

Jnstice  of  the  Peace  for  the  [county]  aforesaid. 


6. 

Warbant  for  Apprehension  op  Defendant. 

In  the  [county  of  .    Petty  sesHonal  dirision  of  ]. 

To  each  and  all  of  the  constablefl  of 

Information  on  oath  [or  affirmation]  has  been  laid  [or  complaint  has 
been  made]  this  day  [or  on  the  day  of  ]  by  that  A.  J9., 

hereinafter  called  the  defendant,  on  the  day  of  ,  at  in 

the  aforesaid,  did 

[Where  the  defendarU  Juis  been  summoned^  and  hat  not  appeared^  add 

And  the  defendant  was  thereupon  summoned  to  appear  before  the  conrt 

of  summary  jurisdiction  sitting  at  on  day  the  day  of 

at  the  hour  of  m  the  noon,  to  answer  to  the  (add 

charge : 

And  oath  [or  affirmation  or  declaration]  has  been  made  that  the  defen- 
dant was  duly  served  with  the  summons,  but  did  not  appear,  and  that  soch 
information  [or  complaint]  is  true.] 

You  are  therefore  hereby  commanded  to  bring  the  defendant  before  the 
court  of  summary  jurisdiction  sitting  at  forthwith  [or  on  the 

day  of  ,  at  the  hour  of  in  the  noon],  to  answer  to 

the  said  information  [or  complaint]. 

Dated  the  day  of  one  thousand  hundred  and 

J.  P.,  (LJ.) 

Justice  of  the  Peace  for  the  [cimnty']  aforesaid. 


7. 
Warrant  for  Apprehension  of  a  Witness. 

In  the  [county  of  .    Petty  sessiotiai division  of  ]. 

To  each  and  all  of  the  constables  of  . 

£.  F,  was  duly  summoned  to  appear  before  the  court  of  summary  jnris- 
diction  sitting  at  on  day  the  day  of  ,  at  the  hoar 

of  in  the  noon,  to  testify  what  he  should  know  concerning  a 

certain  information  [or  complaint]  against  A,  B. : 

And  he  has  neither  appeared  thereto,  nor  offered  any  just  excuse  for 
his  neglect : 

And  it  has  been  proved  on  oath  [or  affirmation]  that  the  summons  hv 
been  duly  [indorsed  and]  served  on  him,  and  that  a  reasonable  sum  has 
been  paid  [or  tendered]  to  him  for  his  costs  and  expenses  in  that 
behalf. 

You  are  therefore  hereby  commanded  to  bring  him  before  the  court  of 
summary  jurisdiction  sitting  at  forthwith  [or  on  the  daj 

of  ,  at  the  hour  of  in  the  noon],  to  testify  what  he  knoff« 

concerning  the  said  matter. 

Dated  the  day  of  one  thousand  hundred  and  ' 

J.  P.,  (L.S.)  j 

Justice  of  the  Peace  for  the  [cimnty'\  aforesaid.  ] 
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Sched. 
o.  -^— 

Warbant  for  Apprehension  op  Witness  in  First  Instance. 

In  tilt  [county  of  .    Petty  sessional  divisi4>n  of  ]. 

To  eacD  and  all  of  the  constables  of  the  of 

A.  B,  has  been  charged  by  for  that  he  on  the  day  of  , 

at         in  the  aforesaid,  did 

And  it  appearing  to  me  by  the  oath  [or  affirmation]  of  that  E.  F, 

is  likely  to  gire  material  eridence  concerning  the  said  matter,  and  that  it 
is  probable  he  will  not  attend  to  give  evidence  nnless  compelled  so 
to  do: 

Yon  are  therefore  hereby  commanded  to  bring  bim  before  the  conrt  of 
MmuDary  jurisdiction  sitting  at  forthwith  [or  on  the  day 

of  at  the  honr  of  in  the  noon],  to  testify  what  he  knows 

concerning  the  said  matter. 

Dated  the  day  of  one  thousand  hnndred  and 

J,  P.,  (L.S.) 

Justice  of  the  Peace  for  the  [county'^  aforesaid. 


9. 

Commitment  of  Witness. 

In  the  [county  of  .    Petty  sessional  division  of  ]. 

To  each  and  all  of  the  constables  of  ,  and  to  the  governor  of  her 

Majesty's  prison  at 

K  F.^  having  appeared  or  being  brought  before  the  court  of  summary 
jurisdiction  sitting  at  on  day,  the  day  of  ,  to  testify 

what  he  should  know  concerning  a  certain  matter  against  A,  B.^  refused 
to  take  an  oath  [or  affirmation]  [or  having  taken  an  oath  or  affirmation] 
refused  to  answer  any  [or  a  certain]  question  put  to  him  concerning  the 
premises,  and  did  not  offer  any  just  excuse  for  his  refusal : 

Yon  the  said  constables  are  therefore  hereby  commanded  to  convey  the 
Raid  E.  F.  safely  to  the  said  prison,  and  there  deliver  him  to  the  governor 
thereof,  together  with  this  warrant,  and  you,  the  governor  of  the  said 
prison,  to  receive  him  into  your  custody,  and  keep  him  for  the  space  of 
,  unle«  he  in  the  meantime  consents  to  be  examined  and  answer 
concerning  the  premises. 

Dated  me  day  of  one  thousand  hundred  and 

J.  P.,  (L.S.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


10. 

Commitment  on  Remand,  etc. 

In  the  [county  of  .     Petty  sessional  dirisian  of  ]. 

To  each  and  all  of  the  constables  of  ,  and  to  the  governor  of 

her  Majesty's  prison  at 

A.  B.  hereinafter  called  the  defendant  being  brought  before  the  court 
of  summary  jurisdiction  sitting  at  ,  charged  with  having 

The  hearing  of  the  case  being  adjourned  : 

You  the  said  constables  are  therefore  hereby  commanded  to  convey 
the  defendant  to  the  said  prison,  and  there  to  deliver  him  to  the 
governor  thereof,  together  with  this  warrant ;  and  you,  the  governor 
of  the  said  prison,  to  receive  him  into  your  custody,  and  keep  him 
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day  of  ,   18    ,  and  on  that    day  to  convey  him 

of  BQmmary  jarisdiction  Ritting  at  ,  at  the  hoar  of 

noon,  to  be  farther  dealt  with  according  to  law. 
day  of  one  thoanand  hundred  and 

(L.8.) 

he  Peace  for  the  [county]  aforesaid. 

Indorsement  where  bail  is  alio  toed, 
ij  that  I  consent  to  the  defendant  being  bailed,  himself 
,  and  sureties  in  pounds  each. 


11. 
Conviction  for  Penalty,  etc. 

y  of  .    Petty  sessional  dirision  of  ]. 

art  of  sammary  jarisdiction  sitting  at 
J  of  one  thonsand  hundred  and 

ifter  called  the  defendant  is  this  day  convicted  for  that 
day  of  ,  at  ,  within  the  aforesaid 

judged  that  the  defendant  for  his  said  offence  do  forfeit 
1  of  ,  and  do  also  pay  the  further  sum  of  for 

ind  for  costs    [by  instalments    of  for    eveiy 

first  instalment  to  be  paid]  forthwith  [or  on  the 

ult  of  payment  it  is  adjudged  that  [the  sums  doe  under 
n  be  levied  by  distress  and  Rale  of  the  defendant's  goods, 
of  sufficient  distress  that]  the  defendant  be  impnsoned 
s  prison  at  ,  and  there  kept  [to  hard  labour]  for 

.  unless  the  said  sums  [and  all  costs  and  chai^  «f 
iss  and]  commitment  and  of  his  conveyance  to  tbe  flud 
)r  paid. 

(L.fl.) 
the  Peace  for  the  [county]  aforesaid. 
itnent  where  Security  for  paymemt  is  permitted. 
that  the  defendant  be  at  liberty  to  give  to  the  satisfaction 
security  in  the  sum  of  with  suret  in 

[each]  for  the   due  payment  of    the  said  sums  as 

Jiay   be  convenient  in  practice  to  have  separate  formt 

the  different  forms  of  adjudi/^ation, 

m  requires  the  signatures  and  seals  of  two  justices,] 


12. 

Conviction  (Imprisonment). 

Jy  of  .    Petty  sessional  ditisi^tn  of  ]. 

»urt  of  summary  jurisdiction  sitting  at 
y  of  one  thousand  hundred  and 

ifter  called  the  defendant  is  this  day  convicted  for  that 
day  of  ,  at  ,  within  the  aforewid, 

ul judged   that  the    defendant,  for   his   said    offence,  be 
her  Majesty's  prison  at  ,  and  there  kept  [to  hard 

space  of 
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[J^  easts  are  ordered,  add  :  Sched. 

And  it  is  ordered  that  the  defendant  pay  to  the  snm  of  for  

costs  [bj  instahnentR  of  for  every  days,  the  first  instalment  to 

be  paid]  forthwith  [or  on  the  day  of  ]  : 

And  in  defanlt  of  payment  it  is  ordered  that  the  sam  dne  he  levied  by 
distress  and  sale  of  the  defendant's  goods,  and  in  defanlt  of  sufficient 
distress  that  the  defendant  be  imprisoned  in  the  said  prison  for  the  space 
of  ,  commencing  at  the  termination  of  the  imprisonment  before 

adjudged)  nnless  the  said  snm  [and  all  costs  and  charges  of  the  [said 
distress  and]  commitment  and  of  his  conveyance  to  the  said  prison]  be 
sooner  paid. 

J.  P.,  (hS.) 

Jostice  of  the  Peace  for  the  [county]  aforesaid. 

[TkUform  requires  the  signatures  and  seals  of  two  justices.'] 


18. 

Conviction  (Forfeited  Recognizance). 

In  the  [county  of  .    Petty  sessional  division  of  ] . 

Before  the  court  of  snmmary  jurisdiction  sitting  at 

The  day  of  one  thousand  hundred  and 

A,  B,  hereinafter  called  the  defendant  was,  by  his  recognizance  entered 
into  the  day  of  ,  bound  in  the  snm  of  ,  and  his  sureties, 

Cp,  and  E.  F.,  in  the  sum  of  each,  the  condition  of  the  recognisance 

being  that  the  said  defendant  should 

And  it  being  now  proved  that  the  defendant  was,  on  the  day 

of  ,  convicted  of  the  offence  of  having  ,  the  same  being 

a  breach  of  the  said  condition  : 

It  is  therefore  adjudged  that  the  said  recognizance  be  forfeited,  and 
that  the  said  pay  to  the  snm  of  ,  and  the  further  snm 

of  for  costs  [by  instalments  of  for  every  days,  the  first 

instalment  to  be  paid]  forthwith  [or  on  the  day  of  ]  : 

And  in  defanlt  of  payment  it  is  ordered  that  the  sum  dne  from  the  said 
nnder  this  adjudication  be  levied  by  distress  and  sale  of  his  goods, 
and  in  defanlt  of  sufficient  distress  that  he  be  imprisoned  in  her 
Majesty's  prison  at  for  the  space  of  ,  nnless  the  said  sums 

[and  all  costs  and  charges  of  the  [said  distress  and]  commitment  and  of 
bis  conveyance  to  the  said  prison]  be  sooner  paid. 

J.  P.,  (L.B.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 
[This  form  requires  the  signatures  and  seals  of  two  justices.] 


14. 

Conviction  op  Child  for  Indictable  Offence. 

In  the  [county  of  ,     Petty  sessional  division  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at 
The  day  of  one  thousand  hundred  and 

X  B,  hereinafter  called  the  defendant  being  a  child  within  the 
meaning  of  the  Summary  Jurisdiction  Act,  1879,  and  above  the  age  of 
seven  years,  is  this  day  convicted,  without  objection  of  the  parent  or 
guardian,  for  that  he,  on  the  day  of  ,  at  ,  in  the 

aforesaid,  did 
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Sched.  And  it  is  adjadged  that  [proceed  as  in  other  forms  of  eouvietisn ;  tf 

whipping  is  ordered^  insert  either  in  addition  to  or  in  substitution  for 

any  otJier  punishmenty — 

And  that  the  defendant,  being  a  male  child,  be,  as  soon  as  pncticiUe, 
priratelj  whipped  with  strokes  of  a  birch  rodl. 

J^  /*.,  '  (LA) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 

[TTiis/orm  requires  the  signatures  and  seals  of  two  justices,] 


16. 

Conviction  (by  Consent)  for  Indictable  Oppencb. 
In  the  [coutUy  of  ,    Petty  sessional  division  of  \ 

Before  the  court  of  snmmary  jarisdiction  sitting  at 
The  day  of  one  thousand  hundred  and 

A»  B.  hereinafter  called  the  defendant  being  an  adult  [or  a  yoang 
person]  within  the  meaning  of  the  Summary  Jurisdiction  Act,  1879,  is 
this  day  charged  for  that  he,  on  the  day  of  ,  at  ,  in  the 

aforesaid  ,  did  : 

The  defendant,  having  consented  to  be  dealt  with  summarily,  is 
convicted  of  the  said  offence  : 

And  it  is  adjudged  that  [  proceed  as  in  other  forms  of  conviction ;  if 
whipping  is  ordered^  insert  either  in  addition  to  or  in  substitution  for 
any  other  punishment^ — 

And  that  the  defendant,  being  a  matle  under  the  age  of  fourteen  years, 
be,  as  soon  as  practicable,  privately  whipped  with  strokes  of  a  birch 

rod]. 

J.R,  (LA) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 
[This  form  requires  the  signatures  and  seals  of  two  justices.] 


16. 

Conviction  (on  Plea  op  Guilty)  for  Indictable  Offbkcb. 

In  the  [amnty  of  .    Petty  sessional  division  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at 

The  day  of  one  thousand  hundred  and 

A.  B.  hereinafter  called  the  defendant  is  this  day  charged  for  that  he 
on  the  day  of  ,  at  ,  in  the  aforesaid,  did 

And  the  defendant  having  pleaded  guilty  to  the  charge,  is  convicted  of 
the  offence,  and  is  adjudged  to  be  imprisoned  in  her  Majesty^s  prisoo 
at  ,  and  there  kept  [to  hard  labour]  for  the  space  of 

[If  costs  are  orderea  add : 

And  it  is  ordered  that  the  defendant  pay  to  the  sum  of 

for  costs  [by  instalments  of  for  every  days,  the  first  instalment 

to  be  paid]  forthwith  [or  on  the  day  of  ]  : 

And  in  default  of  payment  it  is  ordered  that  the  sum  due  be  levied  hy 
distress  and  sale  of  the  defendant's  goods,  and  in  default  of  suffideot 
distress  that  the  defendant  be  imprisoned  in  the  said  prison  for  the  spsee 
of  commencing  at  the  termination  of    the    imprisonment  before 

adjudged,  unless  the  said  sum  [and  all  costd  and  charges  of  the  [fs^ 
distress  and]  commitment,  and  of  his  conveyance  to  the  said  prison]  be 
sooner  paid.] 

J,  P.,  (L.8.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 
[This  form  requires  the  signatures  and  seals  of  two  justices,] 
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Sched. 
17.  

Conviction  (with  Seoubity). 

In  the  [county  of  .    Petty  sessional  division  of  ]. 

Before  the  coart  of  summary  joriBdiction  sitting  at 

The  day  of  one  thousand  hundred  and 

A,  B,  hereinafter  called  the  defendant  is  this  day  convicted  for  that  he 
on  the  day  of  ,  at  in  the  aforesaid,  did  : 

Bat  the  coart  being  of  opinion  that  the  said  offence  was  of  so  trifling  a 
nature  that  it  is  inexpedient  to  inflict  any  [o?*  any  other  than  a  nominal] 
poniflbment,  and  the  defendant  haying  given  secarit>'  to  the  satisfaction 
of  this  court  to  appear  for  sentence  when  called  upon  [or  to  be  of  good 
behavioar],  he  is  discharged  : 

[If  costs  are  ordered,  add  : 

And  it  is  ordered  that  the  defendant  pay  to  the  said  the  sum 

of  for  costs  [by  instalments  of  for  every  days,  the  first 

instalment  to  be  paid]  forthwith  [or  on  the  day  of  ] : 

And  in  default  of  payment  it  is  ordered  that  the  sum  due  be  levied  by 
distress  and  sale  of  the  defendant's  goods,  and  in  default  of  sufficient 
distress  that  the  defendant  be  imprisoned  in  her  Majesty's  prison  at 
for  the  space  of  unless  the  said  sum   [and  all  costs  and 

charges  of  the  [said  distress  and]  commitment,  and  of  his  conveyance  to 
the  said  prison]  be  sooner  paid.] 

J,  A,  (L.B.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 
[This  form  requires  the  signatures  and  seals  of  tuw  justices,] 


la 

Obder  fob  Money  (not  a  Civil  Debt). 

In  the  [county  of  ,    Petty  sessional  division  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at 
The  day  of  one  thousand  hundred  and 

A.  B.  having  made  a  complaint  that   C.  D,  hereinafter  called  the 
defendant  on  the  day  of  ,  at  ,  within  the  afore- 

said, did  : 

On  hearing  the  said  complaint,  it  is  ordered  that  the  defendant  pay  to 
the  said  the  sum  of  ,  and  also  the  sum  of  for  costs 

[by  instalments  of  for  every  days,  the  first  instalment  to  be 

paid]  forthwith  [or  on  the  day  of  ]  : 

And  in  de&ult  of  payment  it  is  ordered  that  [the  said  sums  be  levied  by 
distress  and  sale  of   the  defendant's  goods,  and  in  default  of  sufficient 
distress  that]   the  defendant  be  imprisoned  in  her  Majesty's  prison  at 
,  and  Acre  kept  [to  Jiard  labour]  for  the  space  of  ,  unless  the 

said  snm8[and  all  costs  and  charges  of  the  [said  distress  and]  commitment 
and  of  his  conveyance  to  the  said  prison]  be  sooner  paid. 

J.  P.,  (L.B.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 
[This  form  requires  the  signatures  and  seals  of  two  justices.] 
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Sched. 
—-^  19. 

Obder  for  other  Matters. 

In  the  [ooufUy  of  .    Petty  sesHonal  divUian  of  ]. 

Before  the  coart  of  summary  jarisdiction  sitting  at 

Tbe  day  of  one  thousand  hundred  and 

A,  B,  having  made  a  complaint  that  C,  D,  hereinafter  called  die 
defendant   on    the  day  of  at  in    the  aforesaid, 

did  : 

On  hearing  the  said  complaint,  it  is  ordered  that  the  defendant  do        : 

[If  impHsonrntfit  it  ordered  add: 

And  it  is  adjudged  that  if  the  defendant  neglect  or  refose  to  obey  this 
order,  he  be  imprisoned  in  her  Majesty's  prison  at  for  the  space 

of  [o^r  unless  the  said  order  be  sooner  obeyed]. 

[Ifeostit  are  ordered  add: 

And  it  is  ordered  that  the  defendant  pay  to  the  said  the  sun 

of  for  costs  [by  instalments  of  for  every  days,  the  first 

instalment  to  be  paid]  forthwith  [or  on  the  day  of  ]  : 

And  in  default  of  payment  it  is  ordered  that  the  sum  due  be  levied 
by  distress  and  sale  of  the  defendant's  goods,  and  in  defoult  of  sufficient 
distress  that  the  defendant  be  imprisoned  in  the  said  prison  for  the  space 
of  commencing  at  thjB  termination  of  the   imprisonment  before 

adjudged,  unless  the  said  sum]  and  all  costs  and  charges  of  the  [aid 
distress  and]  commitment,  and  of  his  conveyance  to  the  said  prison]  be. 
sooner  paid]. 

J.  i>.,  (LA) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 

[ThU/orin  requires  the  signatures  and  seals  of  two  justices,] 


Order  of  Kecookizance  to  keep  the  Peace,  etc. 

In  the  [county  of  .    Petty  sessional  division  of  ], 

Before  the  court  of  summary  jurisdiction  sitting  at 

The  day  of  one  thousand  hundred  and 

A.  B,  having  made  a  complaint  that  C.  D,  hereinafter  called  the 
defendant  on  Sie  day  of  at  ,  in  the  aforesaid, 

did  : 

It  is  adjudged  that  the  defendant  do  forthwith  to  the  satisfaction 
of  enter    into    a   recognizance    in   the  sum  of  with 

suret  in  the  sum  of  [each]  to  keep  the  peace  and  be  of  good 

behaviour  towards  Her  Majesty  and  all  her  liege  people,  and  especially 
towards  the  complainant,  for  the  term  of  now  next  ensuing  : 

And  it  is  adjudged  that  if  the  defendant  fail  to  comply  with  this  order 
he  be  imprisoned  in  her  Majesty's  prison  at  for  the  space  of 

unless  he  sooner  complies  with  this  order. 

[If  costs  are  ordered  add : — 

And  it  is  ordered  that  the  defendant  pay  to  the  said  the  sum 

of  for  costs  [by  instalments  of  for  every  days,  the  first 

instalment  to  be  paid]  forthwith  [or  on  the  day  of  ]  : 

And  in  default  of  payment  it  is  ordered  that  the  sum  due  be  levied 
by  distress  and  sale  of  the  defendant's  goods,  and  in  default  of  sufficient 
distress  that  this  defendant  be  imprisoned  in  tbe  said  prison  for  the  space 
of  commencing  at   the  termination  of  the  imprisonment  before 

ordered,  unless  the  said  sum  [and  all  costs  and  charges  of  the  [said 
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difltr&tt  and]  commitment,  and  of  bis  conveyance  to  the  said  prison]  be       Sched. 

sooner  paid.  J  

/.  P,  (L.8.) 

JoBtice  of  the  Peace  for  the  [^couiUy^  aforesaid. 
\_Thitform  requires  the  signatures  and  seals  of  two  justices.} 

21. 
Obder  of  Dismissal.    • 

In  the  [eoutUy  of  .     Petty  sessional  division  of  ]. 

Before  the  court  of  snmmary  jarisdiction  sitting  at 

The  day  of  one  thousand  hundred  and 

Informatiou  [or  complaint]  haying  been  laid  [or  made]  by  that 

A,  B,  hereinafter  called  the  defendant  on  the  day  of  at 

in  the  aforesaid,  did  : 

This  court  having  heard  and  determined  the  said  information    [or 
complaint]  doth  hereby  dismiss  the  same  : 


[If  costs  are  ordered  add  : 
And  it  is  i 


ordered  that  the  informant  pay  to  the  defendant  the  sum 
of  for  costs  [by  instalments  of  for   every  days,  the 

first  instalment  to  be  paid]  forthwith  [or  on  the  day  of  ]  : 

And  in  default  of  payment  it  is  ordered  that  the  sums  due  be  levied  by 
distress  and  sale  ojthe  ij^ormanfs  [or  complainanVs']  goods^  and  in 
default  of  sufficient  distress  tJuit  the  ii^ormant  [or  complainant}  be 
imprisoned  in  her  Majesty'' s  prison  at  for  the  space  of        ,  unless 

the  said  sums  [and  all  costs  and  charges  of  the  [said  distress  and] 
commitment,  and  of  his  conveyance  to  tlie  said  prison]  be  sooner  paid]. 
J,  P.,  (L.B.) 

Justice  of  the  Peace  for  the  [co^uUy]  aforesaid. 
[This  form  requires  the  signatures  oTid  seals  of  two  justices,] 
Note, — With  reference  to  the  portion  of  the  above  form  printed  in 
italics,  see  the  case  of  B,  v.  Lcra  Mayor  of  London,  Ex  parte  Boater, 
cited  at  p.  202,  ante. 


Obdbb  of  Dismissal  with  Damages. 

In  the  [county  of  .    Petty  sessional  division  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at 

The  day  of  one  thousand  hundred  and 

Information  having  been  laid  by  A,  B,  that  C.  D,  hereinafter  called 
the  defendant  on  the  day  of  ,  at  ,  in  the  afore- 

said, did  : 

And  the  court  bein^  of  opinion  that  though  the  said  charge  is  proved 
the  offence  is  of  so  tnfling  a  nature  that  it  is  inexpedient  to  inflict  any 
punishment,  doth  hereby  dismiss  the  said  information  : 

But  doth  order  that  the  defendant  pay  to  the  informant  for 

damages  and  for  costs  [by  instalments  of  for  every 

days,  the  first  instalment  to  be  paid]  forthwith  [or  on  the  day 

of  ]: 

And  in  default  of  payment  it  is  ordered  that  the  said  sums  be  levied  by 
distress  and  sale  of  the  defendant's  goods,  and  in  default  of  sufficient 
distress  that  the  defendant  be  imprisoned    in  her  Majesty's  prison  at 
for  the  space  of  unless  the  said  sums  [and  all  costs  and 

charges  of  the  [said  distress  and]  commitment,  and  of  his  conveyance  to 
the  said  prison  J  be  sooner  paid. 

J.  A,  (L.S.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 
[This  form  requires  the  signatures  and  seals  of  two  justices.] 
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Sched. 


23. 

Cebtificate  of  Dismissal. 

In  the  [etmnty  of  .    Petty  sessional  division  of  ]. 

I  [pr  We]  hereby  certify  that  a  charge  made  against  for  that 

he  on  the  day  of  ,  at  ,  in  the  aforesaid, 

did  was  this  daj  heard  and  determined  by  the  court  of  snicmarT 

jnrisdiction  sitting  at  and  dismissed. 

Dated  the  day  of  one  thousand  hnndred  and 

/.i>.,  (L.B.) 

Jastice  of  the  Peace  for  the  [county^^  aforesaid. 
[Tki-sform  if  used  for  an  indictable  offence  dealt  with  sumwtarily  will 
require  the  signatures  and  seals  of  two  justices,] 


34. 

Warrant  of  Distress  (fob  Penalty,  etc.). 

In  the  [ctmnty  of  .    Petty  sessional  division  of  ]. 

To  each  and  all  of  the  constables  of 

A.  B,  hereinafter  called  the  defendant  was  on  the  day  of 

convicted  before  the  court  of  summary  jnrisdiction  sitting  at  , 

for  that  he  on  the  day  of  at  ,  in  the  aforemd 

did: 

And  it  wan  adjudged  that  the  defendant  for  the  said  offence  shoald 
be  imprisoned  [or  rorfeit  and  pay  the  sum  of  ],  and  should  also 

pay  the  sum  of  [for  compensation  and  ]  for  costs  [by  instal- 

ments of  for  every  days,  the  first  instalment  tn  be  paidi 

forthwith  [or  on  the  day  of  ],  and  that  in  defitnlt  the  said 

sum  [or  sums]  should  be  levied  by  distress, 

And  default  having  been  made  in  payment : 

Your  are  hereby  commanded  to  forthwith  make  distress  of  the  goods 
of  the  defendant  (except  the  wearing  apparel  and  bedding  of  him  and 
his  family,  and,  to  the  value  of  five  pounds,  the  tools  and  implements 
of  his  trade ;  and  if  within  the  space  of  [Jire]  clear  days  next  after  the 
making  of  such  distress,  unless  he  consents  in  writing  to  an  earlier  sale, 
the  sum  stated  at  the  foot  of  this  warrant,  together  with  the  reasonable 
costs  and  charges  of  the  making  and  keeping  of  the  said  distress,  be  not 
paid,  then  to  sell  th"  said  goods,  and  pay  the  money  arising  therefrom 
to  the  clerk  of  that  court,  and  if  no  such  distress  can  Iw  found,  to 
certify  the  same  to  that  court 

Dated  the  day  of  one  thousand  hundred  and 

J.  P.,  (L.S.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 

Amount  adjudged 

Paid 

Remaining  due 

Costs  of  issuing  this  warrant      -        -        - 

Total  amount  to  be  levied    - 


£      s.      d 
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^  Sched. 

26.  — 

WAERANT  op  DI8TRB88   ON  AN  OrDER    FOR    MONBY  (NOT  A  CiVIL 

Debt),  or  for  Costs,  etc. 

In  the  [ctmnty  of  .    Petty  setnonal  divUion  of  ]. 

To  each  and  all  of  the  constables  uf 

Between  ,  Complainant,  and  ,  Defendant. 

On  the  day  of  it  was  ordered  by  the  coort  of  summary 

jnrisdiction  sitting  at  that  the  shonld  pay  to  the 

[the  sam  of         for  ,  and]  the  sam  of         for  costs  [by*  instalments 

of  for  every  days,  the  first  instalment  to  be  paid]  forthwith 

{or  on  the  day  of  ],  and  that  in  default  the  said  sums  shonld 

be  levied  by  distress : 

And  default  having  been  made  in  payment : 

You  are  hereby  commanded  to  forthwith  make  distress  of  the  gfoods 
of  the  defendant  \_or  complainant]  (except  the  wearing  apparel  and 
bedding  of  him  and  his  family,  and,  to  the  value  of  five  pounds,  the  tools 
and  implements  of  his  trade)  ;  and  if  within  the  space  of  [Jite'\  clear  dajrs 
next  after  the  making  of  such  distress,  unless  he  consents  m  writing  to  an 
earlier  sale,  the  sum  stated  at  the  foot  of  this  warrant,  together  with  the 
reasonable  costs  and  charges  of  the  making  and  keeping  of  the  said 
distress,  be  not  paid,  then  to  sell  the  said  goods,  and  pay  the  money  arising 
therefrom  to  the  clerk  of  that  court,  and  if  no  such  distress  can  be  found, 
to  certify  the  same  to  that  court. 

Dated  the  day  of  one  thousand   .        hundred  and 

J.  P.,  (L.B.) 

Justice  of  the  Peace  for  the  \^county'\  aforesaid. 

& 
Amount  adjudged 
Paid 

Remaining  due    ... 
Costs  of  issuing  this  warrant 

Total  amount  to  be  levied    • 


Warrant  of  Distress  for  Sum  due  under  Recognizance. 

In  the  [county  of  .    Petty  sesHoTial  diviHon  of  .] 

To  each,  and  all  of  the  constables  of 

A,  B.  was  by  his  recognisance  entered  into  the  day  of 

bound  in  the  sum  of  : 

And  the  condition  of  the  said  recognizance  having  been  broken,  it 
was  on  the  day  of  adjudged  by  the  court  of  summary 

jarisdiction  sitting  at  that  the  said  recognizance  be  forfeited,  and 

that  he  do  pay  the  said  sum  of  ,  and  also  do  pay  the  further  sum 

of  for  costs  [^by  instalments  of  for  every  days,  the  first 

instalment  to  be  paid]  forthwith  [or  on  the  day  of  ]  : 

And  de&ult  having  been  made  in  payment : 

You  are  hereby  commanded  to  forthwith  make  distress  of  the  goods  of 
the  said  (except  the  wearing  apparel  and  bedding  of  him  and  his 

^mily,  and,  to  the  value  of  five  pounds,  the  tools  and  implements  of 
his  trade)  ;  and  if  within  the  space  of  [Jire]  clear  days  next  after  the 
making  of  such  distress,  unless  he  consents  in  writing  to  an  earlier  sale, 

S.J.  R 
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ated  at  the  foot  of  this  warrant,  together  with  the  reuoittble 
charges  of  the  making  and  keeping  of  the  said  distren,  be  not 
to  sell  the  said  goods,  and  pay  the  money  arising  therefrom  to 
t  that  conrt,  and  if  no  snch  distress  can  be  f oond,  to  certify  the 
it  court. 

Le  day  of  one  thousand  hundred  and 

J.  P.,  (i-s.) 

B  of  the  Peace  for  the  [county}  aforesaid. 

.      1    £   I    #.      d. 
nt  due  under  recognizance         ...  . 


emaining  due   - 

of  issuing  this  warrant 

otal  amount  to  he  levied 


27. 

rBN  OF  Insufficient  Distbbss  to  be  Indobsed  on 
Wabbant. 

,  constable  of  the  ,  of  ,  hereby  certify  that,  by  virtue 

lin-written  warrant,  I  have  made  diligent  search  for  the  goods 
in-named  A.  B.^  and  that  I  can  find  no  sufficient  goods  of  him 
le  sums  within-mentioned  can  be  levied. 
le  day  of  one  thousand  hundred  and 

X.  F. 


r  OF  Chabges  incubbed  on  a  Wabbant  of  Distress. 
matter    of    an    information    [or   a    complaint]    by 

,  of  ,  the  constable  charged  with  the  execution  of  the 

distress  upon  the  goods  of  ,  dated  the  day  of         . 

:lare  that  the  following  is  a  true  account  of  the'  costs  ind 
mrred  in  respect  of  the  execution  of  the  said  warrant. 
le  day  of  one  thousand  hundred  and 

£        s.        d. 


Total    - 
A,B. 


29. 

Commitment  in  Lieu  of  Distbbss. 

county  of  .     Petty  setswnal  divUion  of  ]. 

and  all  of  the  constables  of  and  to  the  governor  of  ber 

prison  at 
lereinafter  called  the  defendant  was  this  day  [or  on  the 

J,  before  the  court  of  summary  jurisdiction  sitting  at         » 
[or  ordered]  [reciting  ctmriction  or  order], 
ault  having  been  made  in  payment : 
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And  it  appearing  to  this  court  that  the  defendant  has  no  [sufficient]       SchecL 

goods  whereon  to  levy  distress  [or  that  the  levy  of  the  distress  will  he  more  

injnrioas  to  the  defendant  and  his  family  than  imprisonment]  : 

It  is  ordered  that  the  defendant  be  imprisoned  in  her  ^fajesty's  prison 
aforesaid  and  there  kept  [to  hard  labimr]  for  the  space  of  ,  unless 

the  flaid  sum  [and  all  costs  and  charges  of  his  commitment  and  of  his 
conTeyance  to  the  said  prison]  be  sooner  paid  : 

And  yon  the  said  constahles  are  hereby  commanded  to  take  the 
defendant,  and  convey  him  to  the  said  prison,  and  there  deliver  him  to 
the  governor  thereof,  together  with  this  warrant ;  and  you,  the  governor 
of  the  said  prison,  to  receive  the  defendant  into  your  custody,  and  keep  him 
[to  hard  labour]  for  the  space  of  ,  unless  the  said  sum  [and  all  costs 

and  charges  of  his  commitment  and  of  his  conveyance  to  the  said  prison] 
be  sooner  paid. 

Dated  the  day  of  one  thousand  hundred  and 

J.  P.,  (L.8.) 

Justice  of  the  Peace  for  the  [covrUyl  aforesaid. 


30. 

Commitment  pending  Return  to  Warrant  of  Distress. 

In  the  [county  of  .    Petty  feffional  dituion  of  ]. 

To  each  and  ail  of  the  constabl^  of  ,  and  to  the  governor  of  her 

Majesty's  prison  at 

A.  B,  hereinafter  called  the  defendant  was  this  day  [or  on  the 
day  of  ]  before  the  court  of  summary  jurisdiction  sitting  at 

convicted  [or  ordered]  [reciting  conviction  or  order]  : 

And  default  having  heen  made  in  payment,  a  warrant  of  distress  was 
issaed,  but  no  return  has  been  made  thereto  : 

And  the  defendant  not  having  given  sufficient  security  to  the  satisfaction 
of  this  court  for  his  appearance  at  the  time  and  place  appointed  for  the 
retnm  of  the  warrant  of  distress : 

Yon  the  said  constables  are  hereby  commanded  to  convey  the  defendant 
to  the  Kaid  prison,  and  there  deliver  him  to  the  governor  thereof,  together 
with  this  warrant ;  and  you,  the  governor  of  the  said  prison,  to  receive  the 
defendant  into  your  custody,  and  keep  him  until  the  day  of  , 

and  on  that  day  to  convey  him  before  the  court  of  summary  jurisdiction 
aforesaid  [or  sitting  at  ]  at  the  hour  of  in  the  noon 

[unless  he  previously  enters  into  a  recognizance  in  the  sum  of  with 

suret  in  the  sum  of  [each]  conditioned  for  his  appear- 

ance on  that  day,  or  pays  the  sum  of  ,  being  the  amount  payable 

under  such  warrant]. 

Dated  the  day  of  one  thousand  hundred  and 

J.  P.,  (L.8.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


81. 

Commitment  in  Default  of  Distress. 

In  the  [county  of  .    Petty  seMional  divUion  of  ]. 

To  each  and  all  of  the  constables  of  ,  and  to  the  governor  of  her 

Majesty's  prison  at 

A.  B,  hereinafter  called  the  was  this  day  [or  on  the  day 

of  ]  before  the  court  of  summary  jurisdiction  sitting  at 

convicted  [or  ordered]  [reciting  conviction  or  order]  : 

r  2 
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Bched.  And  default  having  been  made  in  payment,  the  constables  aforesaid 

were  authorised  by  warrant,  dated  the  day  of  ,  to  levy  the 

snm  by  distress : 

And  it  now  appearing  that  no  sufficient  distress  whereon  to  Ictj  the 
said  sum  could  be  found  [and  that  a  balance  of  is  due  under  ftoch 

adjudication  or  order]  : 

Yon  the  said  constables  are  hereby  commanded  to  convey  the  defendint 
[or  complainant]  to  the  said  prison,  and  there  deliver  him  to  the  goveruor 
thereof,  together  with  this  warrant ;  and  you,  the  governor  of  the  uid 
prison,  to  receive  the  defendant  [or  complainant]  into  your  custodj,  and 
keep  him  [to  hard  lahovr]  for  the  space  of  [in  lieu  of  the  term 

originally  imposed]  unless  the  said  sum  [and  all  the  costs  and  cbargetof 
the  said  distress,  amounting  to  the  further  sum  of  [and  the  costs  and 

charges  of  his  commitment  and  of  his  conveyance  to  tne  said  prison]  be 
sooner  paid. 
Dated  the  day  of  one  thousand  hundred  and 

J,  P.,  (LA.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


Commitment  fob  a  Penalty  without  Distbess. 

Jn  the  [county  of  .    Petty  tanonal  dirition  of  ]. 

To  each  and  all  of  the  constables  of  ,  and  to  the  governor  of  hfr 

Majesty's  prison  at 

A.  B.  hereinafter  called  the  defendant  was  this  day  [or  on  the 
day  of  ],  before  the  court  of  summary  jurisdiction  sitting  at  , 

convicted  [or  ordered]  [reciting  convietum  or  order]. 

And  default  having  been  made  in  payment : 

Yon  the  said  constables  are  hereby  commanded  to  convey  the  defendant 
to  the  said  prison,  and  there  deliver  him  to  the  governor  thereof,  together 
with  this  warrant ;  and  yon,  the  governor  of  the  said  prison,  to  receive  the 
defendant  into  your  custody  and  keep  him  [to  hard  labour]  for  the  ?pa^ 
of  ,  unless  the  said  sums  [and  the  costs  and  charges  of  his  commit- 

ment and  of  his  conveyance  to  the  said  prison]  be  sooner  paid. 

Dated  the  day  of  one  thousand  hundired  and 

J.  P,  (LA) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


Commitment  on  Sentence  of  Impbisonment  only. 

In  the  [county  of  .    Petty  ietttional  division  of  ]. 

To  each  and  all  of  the  constables  of  ,  and  to  the  governor  of  her 

Majesty's  prison  at 

A.  B,  hereinafter  called  the  defendant  has  been  this  day,  before  the 
court  of  summanr  jurisdiction,  sitting  at  ,  convicted  [here  recite 

conviction  and  adjudication]. 

You  the  said  constables  are  hereby  commanded  to  convey  the  defendant 
to  the  said  prison,  and  there  deliver  him  to  the  governor  thereof,  togeUier 
with  this  warrant ;  and  yon,  the  governor  of  the  said  prison,  to  reoeire  the 
defendant  into  your  custody,  and  keep  him  [to  hard  labour]  for  the  space 
of 

Dated  the  day  of  one  thousand  hundred  and 

J.  />.,  (L.8.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 
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34.  Sched. 

Commitment  on  an  Obder  in  the  First  Instance. 

In  the  {^county  of  .    Petty  setHanal  diviHon  of  ]. 

To  each  and  all  of  the  conatableR  of  ,  and  to  the  governor  of  her 

Majesty's  prison  at 

A.  B.  hereinafter  called  the  defendant  was,  on  the  day  of  , 

18    ,  before  the  court  of  summary  jarisdiction  sitting  at  ,  ordered 

[here  recite  order]. 

And  default  haying  been  made  in  payment  [or  obeying  the  said 
order]  : 

Yon  the  said  constables  are  hereby  commanded  to  convey  the  defendant 
to  the  said  prison,  and  there  deliver  him  to  the  governor  thereof,  together 
with  this  warrant ;  and  you,  the  governor  of  the  said  prison,  to  receive  the 
defendant  into  your  custody  and  keep  him  [to  hard  labour}  for  the  space 
of  unless  the  said  sunts  [or  the  said  order  be  sooner  obeyedl  [and 

the  costs  and  charges  of  commitment  and  of  his  conveyance  to  the  said 
prison],  be  sooner  paid. 

Bated  the  day  of  one  thousand  hundred  and 

J.  />.,  (L.8.) 

Justice  of  the  Peace  for  the  [counti/]  aforesaid. 


85. 

Endorsement  on  Process. 

Proof  on  oath  [or  solemn  declaration]  having  this  day  been  made 
before  me  that  the  name  of  J.  8.  to  the  within  summons  [or  warrant] 
snbscribed  is  of  the  handwriting  of  the  justice  of  the  peace  within  men- 
tioned, I  authorise  W,  T.,  who  brings  to  me  this  summons  [or  warrant], 
and  all  other  persons  by  whom  it  may  be  lawfully  served  [or  executed], 
and  also  all  constables  of  the  [county]  of  to  serve  [or  execute]  the 

nme  within  the  said  [county]. 

Dated  the  day  of  one  thousand  hundred  and 

J,  P.,  (L.8.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


36. 

Recognizance. 

In  the  [county  of  .     Petty  9e$iional  divition  of  ]. 

We,  the  undersigned,  severally  acknowledge  ourselves  to  owe  to  our 
Sovereign  Ladj  the  Queen  the  several  sums  following,  namely,  , 

of  ,  as  principal,  the  sum  of  ,  and  ,  of  ,  and  , 

of  ,  as  suret  ,  the  sum  of  each,  to  be  levied  on  our 

several  goods,  lands,  and  tenements  if  the  said  principal  fail  in  the 
condition  hereon  indoned. 

QSigned  where  not  taken  orally}        A.  B, 

L.M. 
N.  O, 
Taken  [orally]  before  me  the  day  of  one  thousand 

hundred  and 

^.P.,  (L.8.) 

Justice  of  the  Peace  for  the  [couiUy]  aforesaid, 

or 
Gerk  of  the  Court  of  Summary  Jurisdiction 
for  the  Petty  Sessional  Division  of  , 

ar 
Superintendent  of  the  Police. 
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Pchad.  Condition. 

The  condition  of  the  ahove  recognisance  is  snch   that  if  the  tbore- 

boonden  principal  shall  appear  before  the  court  of  sammaiy  jiiriadiction 

silting  at  ,  on  day,  the  day  of  ,  at  the  boor  of 

in  the  noon,  to  answer  to  the  charge  made  against  him  bjr 

,  and  to  be  dealt  with  according  to  law, 

[or  shall  appear  before  the  conrt  of  summary  jurisdiction  sitting  tt 

for  sentence  when  called  upon], 
[or  shall  keep  the  peace  and  be  of  good  behaviour  towards  her  Majesty 
and  all  her  liege  people,  and  especially  towards  ,  for  the  term  of 

now  next  ensuing], 
{or  shall  ], 

Then  the  said  recognisance  shall  be  void,  but  otherwise  shall  remain  in 
full  force. 


87. 

Endobsembnt  of  Fobfeiture  of  Recognizance. 

In  the  [county  of  .    Petty  sessional  division  of  ]. 

Before  the  conrt  of  summary  prisdiction  sitting  at 
The  within-mentioned  principal  not  having  complied  with  the  said 
condition,  this  court  adjudges  the  within-written  recognisances  to  be 
forfeited. 
Dated  the  day  of  ,  one  thousand  hundred  and 

J,  P.,  (L^) 

Justice  of  the  Peace  for  the  [county^  aforesaid. 


88. 

Endorsement  mitigating  Forfeiture,  etc. 

In  the  [county  of  .    Petty  sesHonal  division  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at 

The  within-mentioned  recognizance  having  been  adjudged  to  be 
forfeited,  and  A.B,  having  applied  to  this  court  to  cancel  [or 

mitigate]  snch  forfeiture,  and  having  given  security  to  the  satisfaction  of 
this  court  for  the  future  performance  of  the  condition  of  the  said  recog- 
nizance, and  having  paid  [or  given  security  for  payment  of]  the  corts 
incurred  in  respect  of  the  forfeiture  thereof  [or  insert  such  other  conditio 
as  the  court  may  think  just^  : 

Therefore  the  said  forfeiture  is  hereby  cancelled  [or  mitigated  to  the 
sum  of  ]. 

Dated  the  day  of  one  thousand  hundred  and 

J,  P.,  (LA) 

Justice  of  the  Peace  for  the  [county'\  aforesaid. 


Notice  of  Recognizance  to  be  given  to  the  Defendant  and 
HI&  Sureties. 

Take  notice  that  yon.  A,  J^.,are  bound  in  the  sum  of  as  principal, 

and  you,  X.  M.  [arid  N.  O.]  in  the  sum  of  as  sureties,  that  you,  the 

said  principal,  appear  before  the  court  of  summary  jurisdiction  sitting 
at  ,  on  day,  the  day  of  ,  at  the  hour  of  in 

the  noon,  to  answer  the  charge  made  against  you  by  ,  and  to 
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be  dealt  with  according  to  law  [or  as  the  c<ue  way  he]^  and  anlem  yoa,       Sched. 

the  Mid  principal,  appear  accorclinglj  the  said  sums  will  forthwith  be         

le?ied  on  Von  severally. 
Dated  the  day  of  one  thousand  hundred  and 

J,  P.,  (L.8.) 

Justice  of  the  Peace  for  the  \oounty'\  aforesaid. 


40. 

Security  fob  Penalty,  etc. 

In  the  [county  qf  .    Petty  sessional  division  of  ]. 

A.  B,  hereinafter  called  the  defendant  was  this  day  [or  on  the  day 

of  ]  by  a  certain  conricdon  \pr  order]  before  the  conrt  of  summary 

jurisdiction  sitting  at  ,  adjudged  to  pay  the  sum  of  by  instal- 

ments of  for  every  days,  the  first  instalment  to    1)e  paid] 

forthwith  [nr  on  the  day  of  ]  and  to  give  security  for  the  due 

payment  thereof : 

Now,  therefore,  the  defendant,  and  his  sureties,  C,  2>.,  of  ,  and 

'  E,  i*.,  of  ,  hereby  undertake  that  the  defendant  will  pay  the  sum 

adjudffed  at  the  time  and  in  the  manner  thereby  directed,  and  hereby 
BeTenilly  acknowledge  themselves  severally  bound  to  forfeit  and  pay  to 
[the  clerk  of  the  court]  the  sum  of  in  case  the  defendant  fails  to 

perform  this  undertaking. 

(^Signed  where  not  taken  orally')        A,  B.,  Defendant. 

U;;}sareties. 

Taken  [orally]  before  me  the  day  of  one  thousand 

hundred  and 

J.  P., 
Justice  of  the  Peace  for  the  [pounty]  aforesaid. 


41. 

Security  to  perform  Condition  of  Forfeited 
Recognizance. 

In  the  [county  of  .    Petty  sessional  division  of  ]. 

A,  B.  hereinafter  called  the  defendant  was,    by  his    recognizance, 
entered  into  the  day  of  ,  bound  in  the  sum  of 

And  the  said  recognizance  has  been  adjudged  to  be  forfeited,  but  the 
Raid  defendant  has  applied  to  the  court  of  summary  jurisdiction  sitting  at 
to  cancel  [or  mitigate]  the  forfeiture  : 

Kow,  therefore,  the  defendant  and  his  sureties,  C,  D.,  oi  ,  and 

E,  F.f  of  ,  hereby  undertake  that  the  condition  of  the  said  recog- 

nizance shall  be  duly  performed  [and  that  the  said  shall,  on  or 

before  the  day  of  ,  pay  the  sum  of  for  costs  incurred  in 

respect  of  the  said  forfeiture!  ;  and  hereby  severally  acknowledge  them- 
selves severally  bound  to  forfeit  and  pay  to  [the  clerk  of  the  court]  the 
snm  of  in  case  the  said  defendant  fails  to  perform  the  condition  of 

the  said  recognizance. 

(^Signed  where  not  taken  orally)        A .  B, 

CD. 

Taken  [orally]  before  me  the  day  of  ,  one  thousand 

hundred  and 

J.P„ 
Justice  of  the  Peace  for  the  [eottfUy]  aforesaid. 


Digiti 


zed  by  Google 


The  Summary  Jurisdiction  Acts. 

42. 

[CB  TO  Principal  op  Forfeiture  op  Sbcurity. 

unty  of  .     Petty  feuional  diviiivH  of  ]. 

.  J5.  of 

ice  that  you  have  forfeited  the  mim  of  ,  for  which  you 

by  your  undertaking  entered  into  the  day  of 

iless  you  pay  that  Bum  to  at  on  or  before  the 

of  ,  a  warrant  of  distrem  will  be  inned  for  the  recovery 

day  of  one  thousand  hundred  and 

Clerk  of  the  Court  of  Summary  Jurisdiction 
for  the  [county]  aforesaid. 


48. 

Order  vartiko  Order  for  Sureties. 

unty  of  Petty  iessional  divigwn  of  ]. 

i  court  of  Bummarr  juriBdiction  sitting  at 
reinafter  called  the  defendant  has  ^n  under  a  warrant  of 
dated  the  day  of  ,  issued  by  this  court  [or  the 

nmary  jurisdiction  sittinj;  at  ]  committed  to  prison  for 

nding  suret        in  the  sum  of 
ther  consideration  it  is  now  ordered  that  the  amount  in  which 

of  the  defendant  are  to  be  bound  be  reduced  to 
)  obligation  of  the  defendant  to  find  suret         be  dispensed 

day  of  one  thousand  hundred  and 

J.  P.,  (L.8.) 

of  the  Peace  for  the  [county]  aforesaid. 

>nn  will  require  the  ii^nature*  and  seals  of  two  justices,] 


44. 

Order  to  briko  up  a  Prisoner. 

unty  of  .    Pettif  sessional  division  of  \ 

le  goYemor  of  her  Majesty *8  prison  at 

hereby  ordered  to  bring  A,  B,,  now  in  your  custody,  before 
•f  summary  jurisdiction  sitting  at  on  day,  the 

f  ,  at  tiie  hour  of  in  the  noon,  that  he  mty 

k  recognizance  with  suret         conditioned  to  keep  the 

pear  and  tr^  an  appeal  from  the  conriction  [or  order]  of  the 
mmanr  jurisdiction  sitting  at  dated  the  day  ^ 

pply  tor  re-examination],  and  may  be  thereupon  released  from 
r. 

day  of  one  thousand  hundred  and 

J.  P.,  (L.8.) 

of  the  Peace  for  the  [county]  aforesaid. 
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45.  Sched. 

Notice  to  Parent  or  Guardian  op  Child  charobd  with  an 
Indictable  Offence. 

In  the  [county  of  .    Petty  gesnonal  division  of  ]. 

To  of  . 

A.  B,  han  been  charged  with  ,  and  has  been  remanded  nntil 

the  sitting  of  the  court  of  summary  jurisdiction  sitting  at  on  the 

daj  of  ,  at  the  hour  of  ,  and  it  has  been  alleged  you  are 

his  parent  [or  guardian]. 

It  you  desire  that  he  be  tried  by  a  jury,  and  object  to  his  case  being 
dealt  with  summarily,  you  must  attend  before  that  court  on  that  day 
and  hour. 
Dated  the  day  of  one  thousand  hundred  and 

J.  P.,  (L.8.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


46. 

Declaration  of  Service. 

I  of  hereby  solemnly  declare  that  I  did  on  the 

day  of  ,  serve  of  with  the  [warrant,  summons,  notice, 

process,  j  now  shown  to  me,  and  marked  A.,  by  delivering  a  true 

copy  thereof  to  him  [or  by  leaving  a  true  copy  thereof  with  for  him 

at  ,  being  his  last  [or  most  usual]  place  of  alppde]. 

Declared  before  me  the  day  of  one  thousand  hundred 

and 

J.  P., 
Justice  of  the  Peace  for  the  [county]  aforesaid. 
[Or  otiter  description]. 


47. 
Declaration  as  to  Handwriting  and  Seal. 

I  of  hereby  solemnly  declare  that  the  signature  to  the 

document  now  produced  and  shown  to  me,  and  marked  A.,  is  in  the 
handwriting  of  of  [and  that  the  seal  on  the  said  document  is 

the  seal  of  ]. 

Declared  before  me  the  day  of  one  thousand  hundred 

and 

J.  P.. 
Justice  of  the  Peace^for  the  Icouniy]  aforesaid. 
[  Or  other  description,] 


48. 

Certificate  of  Costs  op  Prosecution  op  Indictable  Offence 

DEALT  with   SUMMARILY. 

In  the  [county  of  .    Petty  sessifmal  division  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at 

A,  B.  [an  adult,  young  person,  or  child!  having  been  charged  for  that 
he  did  [state  substance  of  charge],  and  the  above  court  having,  in  pursu- 
ance of  its  statutory  jurisdiction,  dealt  with  the  case  summarily,  on  the 
day  of  ,  and  convicted  the  said  A,  B.[or  dismissed  the  said 

charge] ; — It  is  hereby  certified  that  the  undermentioned  persons  are,  for 
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tnses,  trouble,  and  I068  of  time  in  connection  witii  the  said  charge, 
» compensation  as  follows : — 

K       [jttate profession^  tradcy  or  occupation], 

rosecator,  residing  at       ,  for  his  attendance 

half  day,  day,  and  night  - 

kvelling  :   mileage,  miles  at  per 

;  fares 

same  for  fees  payable  to  the  justices*  clerk  - 
tame  for  fees  payable  to  the  clerk  of  the  peace 
F.  [state  profession^  trade,  or  occupation],  a 
»8  residing  at  ,  for  his  attendance  here 

half  day,  day,  and  night 

kTelling :  mileage,  miles  at  per 


;  fares 


£ 


:his  day  of  one  thousand  nine  hundred  and 

J.  p., 

ce  of  the  Peace  for  the  [^ctntnty]  aforesaid. 
-The  allowances  to  proMCutors  and  witnesses  must  be  in  aocord- 
the  Regulations  niade  by  the  Secretary  of  State  on  June  14th, 
ty  in  Appendix.  This  form  is  the  form  prescribed  in  the  S.J. 
36,  with  the  variations  rendered  necessary  by  the  said  Regulations, 
'en  as  Appendix  B.  to  the  above  Regulations. 


49. 

iCATE  OF  Clerk  of  the  Peace  that  the  Costs  op  an 
Appeal  have  not  been  Paid. 

y  certify  that  at  court  of  fadjoumedj  general  quarter  sessions  of 
I  holden  at  ,  in  and  for  the  of  ,  on  the 

f  of  ,  an  appeal  by  against  a  conviction  [or  order]  of 

of  summary  jurisdiction  sitting  at  was  heard  and  deter- 

id  that  it  was  thereupon  ordered  that  the  said  conviction  [or 
lould  be  confirmed  [or  quashed],  and  that  the  appellant  [or 
it]  should,  on  or  before  the  diay  of  pay  to  me  the  sam 

^or  the  respondent's  [or  appellant's]  costs  of  the  said  appeal, 
further  certify  that  the  said  sum  for  costs  has  not  been  paid, 
the  day  of  one  thousand  hundred  and 

L  of  the  Peace  for  the  [county]  aforesaid. 


60. 

Certificate  op  Ability  of  Surety  to  Pay. 

[county  of  .     Petty  sessional  division  of  ]. 

Governor  of  Prison. 

BIS  A.B.  is  now  in  your  custody  nnder  a  warrant  of  a  conrt 

ary  jurisdiction,  dated  the  day  of  19     ,  I  hereby 

lat  the  bearer  of  this,  CD.,  of  in  the  [county]  of 

ascription]  (whose  signature  is  in  the  margin  hereof),  has  offered 
s  surety  for  the  above-named  prisoner,  and  has  satisfied  me  for 
t  of  summary  Jurisdiction  sitting  at  on  ]  of  nis 

pay  the  sum  of  £  in  the  event  of  the  recog^iiance  [for 
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the  appearance  of  the  Mid  A.  B.  be/ore  the  court  of  ]  referred  to  in       SchecL 

the  aaid  warrant  becoming  forfeited.  -. 

Clerk  of  the  court  of  sommary  jurisdiction 
sitting  at 
dajr  of  19    . 

PAET  n. 

Fonns  applicable  to  Proceedinga  for  the  Beoovery  of  a 
CiYU  Debt. 


Complaint. 

In  the  [county  of 

.    Petty  se^nonal  division  of           1. 

Between  A.  B, 

Plaintiff, 

Address 

Description 

and 

'    an. 

Defendant, 

Address 

Description 

The           day 
The  plaintiff  compfa 

of 

ins  that           ,  and  claims  the  sum  of 

[damages]. 

Made  before  me 

thU           day  of 

J.  P., 

Justice  of  the  Peace  for  the  [county']  aforesaid. 

for 


In  the  [county  of 

Between  A,  B. 
Address 
Description 


Summons  to  Appear. 

.    Petty  sessional  division  of  ]. 

Plaintiff, 


and 


Defendant, 


CD. 

Address 

Description 

To  the  defendant  herein. 

Tou  are  hereby  summoned  to  appear  before  the  court  of  summary 
jurisdiction  sitting  at  on  day  the  day  of  ,  at  the 

hour  of  in  the  noon,  to  answer   the   plaintiff's   claim,  the 

particulars  of  which  are  hereto  annexed. 

Dated  the  day  of 

/.  P.,  (L.S.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 
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8. 

Summons  to  Witness. 

unttf  of  ,     Petty  sessional  division  of  ]. 

Ben  A.  B,  '  Plaintiff, 


and 
C.  D.  Defendant, 

n 

ereby  required  to  attend  before  the  court  of  summary  juris- 
ig  at  on  day  the  4ay  of  ,  at  the  hour 

he  noon,  to  give  evidence  in  the  above  cause  on  behalf 

itiff  or  defendant]. 

day  of 
r.  />.,  (L.8.) 

of  the  Peace  for  the  leounty'}  aforesaid.   • 


4. 

Judgment. 

tnty  of  .    Petty  sessional  division  of 

I  court  of  summary  jniisdiction  sitting  at 
day  of  one  thousand  hundred  and 

jen  A,  B,  Plaintiff, 


and 
C.  D,  Defendant, 

n 

ged  that  the  pay  the  [the  sum  of  for  debt 

s]  and]   the    sum    of  for  costs   [by  instalments 

every  days,  the  first  instalment  ib  bte  paid]  forthwith 

day  of  ]  ;   and  in  default  of  payment  that  the 

ereunder  be  levied  by  distress  and  sale  of  the  good<i 

curity  is  accepted  and  that  the  be  at  liberty  to  give  to 

ion  of  this  court  [</r  of  ]  security  in  the  sum  of 

iret  in  the  sum  of  [each]  for  payment  of  the  som 

\  P.,  (L.S.) 

[)f  the  Peace  for  the  [rm^yj^y]"  aforesaid. 

form  requires  the  signatures  and  seals  of  two  justices,'] 
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5.  Schecl 

Judgment  Summons.  " 

In  the  [county  of  .    Petty  sessional  divuion  of  ]. 

The  day  of  one  thounand  hundred  and 

Between  A,  B.  Plaintiff, 

Address 
Description 

and 
C,  2>.  Defendant, 

Address 
Description 

To  the  above-named  defendant  [or  plaintiff]. 

The  plaintiff  [or  defendant]  obtained  a  judgment  against  yon,  the 
aboye-named  defendant  [or  plaintiff],  before  the  court  of  summary  juris- 
diction sitting  at  on  the  day  of  ,  for  the  payment  of 
pounds  ^shillings  and  pence. 
And  yon  haying  made  d^ault  in  payment  of  the  said  sum  are  hereby 
summoned  to  appear  personally  before  the  court  of  summary  jurisdiction 
sitting  at  on  day  the  day  of  [next^  at  the  hour 
of  in  the  noon,  to  be  examined  on  oath  by  the  court  touching 
the  means  you  have  or  have  had  since  the  date  of  the  judgment  to  satisfy 
the  sum  payable  in  pursuance  of  the  said  judgment,  and  also  to  show  cause 
why  you  should  not  be  committed  to  prison  for  such  default. 

J,  i>.,  (L.S.) 

Justice  of  the  Peace  for  the  [county'\  aforesaid. 

£     s,    d. 

Amount  of  judgment  and  costs 

Costs  of  distress  against  the  goods,  if  any  - 

£    *.    d/ 
Amounts  paid   .... 
Instalments    which    were     not 

required  to   have    been   paid 

before  the  date  of  the  summons 


Deduct - 


Sum  payable 

Costs  of  this  summons 

Amount  upon  the  payment  of  which  no  further  pro- 
ceedings will  be  hod  until  default  in  payment  of 
next  instalment 


& 

Obdkr  of  Commitment. 
In  the  [county  nf  .    Petty  sessional  division  of  ]. 

Between  A.  B,  Plaintiff, 

Address 
Description 

and 
C,  D.  Defendant, 

Address 
Description 

To  each  and  all  of  the  constables  of  ,  and  to  the  governor  of  her 

Majesty^s  prison  at 
The  pla^tiff  [<^ defendant]  obtained  a  judgment  against  the  defendant 
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Sched.  [or  pl&intiff]  before  the  conrt  of  summary  jurisdiction  sitting  at  on 
the  day  of  for  the  payment  of  I, 

And  the  defendant  [or  plaintiff]  has  made  default  in  payment  of  the 
said  sum,  and  the  defendant  [or  plaintiff]  having  been  duly  summoned  to 
show  caase  why  he  shall  not  be  committed  to  prison  for  sach  defttnlt : 

And  it  being  now  proved  that  the  defendant  [or  plaintiff]  now  has  or 
has  had  since  the  date  of  the  judgment  the  means  to  pay  the  smn  then  doe 
and  payable  in  pursuance  of  the  judgment,  and  has  refused  [(or)  neglected 
(or)  now  refuses  or  neglect<«]  to  pay  the  same,  and  has  shown  no  cause 
why  he  should  not  be  committed  to  prison  : 

It  is  ordered  that  the  defendant  [or  plaintiff]  be  committed  to  priion 
for  days,  unless  he  sooner  pay  the  said  sum  and  costs  stated  below 

as  that  on  the  payment  of  which  he  is  to  be  discharged. 

And  you,  the  said  constables,  are  hereby  required  to  take  the  defendsnt 

[or  plaintiff]  and  to  deliver  him  to  the  governor  of  her  Majesty's  prison 

at  ,  and  yon,  the  said   governor,  to   receive  the  defendant  lor 

plaintiff],  and  there  keep  him  for  days  from  the  arrest  under  this 

/  order,  or  until  he  is  sooner  discharged  by  due  course  of  law. 

Dated  the  day  of  one  thousand  hundred  and 

J.R,  (L.S.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 

£     s.    d. 
Total  sum  payable  at  the  time  of  hearing  of  the 

judgment  summons 

Cost  of  hearing  of  summons  and  of  this  order    - 

Total  sum  on  payment  of  which  the  prisoner  will  be 
discharged 


7. 
Certificate  fob  Discharge  from  Custody. 
In  the  [county  of  .    Petty  segsional  division  of  ]. 

Between  A,  B.,  Plaintiff,  and  C.  /?.,  Defendant. 
To  the  governor  of  her  Majesty's  prison  at 

I  hereby  certify  that  the  defendant  [or  plaintiff]  who  was  committed  to 
your  custody  by  an  order  of  commitment  dated  the  day  of         , 

has  paid  the  sum  mentioned  in  the  said  order  as  that  npon  payment  of 
which  he  would  be  discharged,  and  may  in  respect  of  the  said  order  be 
•forthwith  discharged. 

Dated  the  day  of  one  thousand  hundred  and 

A.B., 
Clerk  of  the  Court  of  Summary  Jurisdiction 
at 


8. 
Distress  Warrant. 
In  the  [county  of  .    Petty  sessional  division  of  ]. 

Between  A.  B.  Plaintiff, 

Address 
Description 

and 
C,  D,  Defendant, 

Address 
Description 

To  each  and  all  of  the  constables  of 

On  the  day  of  ,  it  was  ordered  by  the  court  of  summary 

jurisdiction  sitting  at  that  the  defendant  [or  plaintiff]  should  pay  to 

the  plaintiff  [or  defendant]  for  debt  [or  damages],  and  for 
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costs,  forthwith  [or  on  the  day  of  ],  and  in  default  the  sums       Sclied. 

doe  thereander  should  be  leried  by  distress  and  sale  of  the  defendant's         

goodjs. 

And  default  haying  been  made,  you  are  hereby  commanded  forthwith 
to  make  distress  of  the  goods  of  the  said  defendant  [or  plaintiff]  (except 
the  wearing  apparel  and  bedding  of  him  and  his  family,  and,  to  the  value 
of  five  pounds,  the  tools  and  implements  of  his  trade),  and  if,  within  the 
space  of  five  clear  days  next  after  the  making  of  such  distress,  the  sum 
Mtated  at  the  foot  of  this  warrant  to  be  levied,  together  with  the  reasonable  • 

charges  of  the  making  and  keeping  of  the  said  distress,  be  not  paid,  then 
to  sell  the  said  goods  by  you  distrained,  and  pay  the  money  arising 
thereby  to  the  clerk  of  that  court,  and  if  no  such  distress  can  be  found  to 
certify  the  same  to  that  court. 

Dated  the  day  of  one  thousand  hundred  and 

J.  P.,  (L.8.) 

Justice  of  the  Peace  for  the  [county]  aforesaid, 


Amount  adjudged 

Paid 


d. 


Remaining  due   ... 
Costs  of  issuing  this  warrant 

Total  amount  to  be  levied    - 


9. 

Undebtaking  to  pay  Civil  Debt. 
In  the  [eoutUy  of  .    Petty  sesHonal  divinon  of  ]. 

Between  A.  B.  Plaintiff, 

Address 
Description 

and 
C,  D.  Defendant, 

Address 
Description 

It  was  on  the  day  of  ordered  by  the  court  of  summary 

jurisdiction  sitting  at  ,  that  the  plaintiff  recover  against  the  defen- 

dant the  sum  of  for  debt  [or  damages]  and  for  costs,  and  that  the 

defendant  pay  the  same  to  the  plaintiff   [by  instalments  of  for 

every  days,  the  first  instalment  to  be  paid]  forthwith  [or  on  the 

day  of  1,  and  that  the  defendant  should  be  at  liberty  to  give 

to  the  satis^tion  of  the  court  [or  iu  in  judgment'],  security  in  the  sum 
of  with  suret  in  the  sum  of  "[each]  for  pay- 

ment of  the  said  sums. 

Now,  therefore,  the  defendant,  and    C.   2>.,  of  ,  and  E,  F,^ 

of  ,  as  suret  hereby  undertake  that  the  defendant  will  pay  the 

said  sum  thereby  adjudged. 

And  the  said  defendant  and  the  said  suret  hereby  severally  acknow- 

ledge themselves  bound  to  forfeit  and  pay  to  the  sum  of  in  case 

the  defendant  fail  to  perform  this  undertaking. 

{Signed  if  not  taken  orally)  A.  -B.,  Defendant. 

^•"^;' I  Sureties. 

Taken  [orally]  before  me  the  day  of  ,  one  thousand 

hundred  and 

J,  P., 
Justice  of  the  Peace  for  the  [eounty'\  aforesaid. 
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PABT  IIL 

General   Formji. 


1. — Register. 

9unty  of  .      Petty  irsHonal  division  of 

the  Court  of  Summarj  Jurisdiction  sitting  at 
The  day  of  18    . 


fame  Name  Nature      i       \n„„t^      \ 

formant  of  Defendant  I  of  Offence,  or  i       ^n«»«      I     Jietkes 
or  and  Age,     ,     of  Matter     I  a,ii«^iL*i««    Adjudicating, 

plalnant.  If  under  16.   I  of  Complaint.  ^"J"*"^'"*^- 


(2.) 


(3.) 


(4.) 


(5.) 
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Deduc- 
tions, 
when  not 

levied, 

remaining 

due,  lost 

by  Coin- 

uilttal, 

etc. 

(9.) 

Pay- 
able 
to 
other 
Per- 
sons. 

(8.) 

•d 

257 
Sched. 


(C*S 


.§  o  2 


S.J. 
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8. — Eemitted  Fee  Book. 
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IE  SUMMAEY  JUEISDICTION  RULES 
(YOUTHFUL  OFFENDERS)  (SEPTEM- 
BER), 1903,  DATED  SEPTEMBEE 
14th,   1903. 

L.  The  security  which  a  court  of  summary  jurisdiction 
y,  under  section  2  of  the  Youthful  Offenders  Act, 
)1,  require  a  parent  or  guardian  to  give  for  the  good 
laviour  of  a  child  or  young  person  shall  be  given  by 
y  of  recognizance  ;  and  the  forms  prescribed  by  the 
mmary  Jurisdiction  Rules,  1886,  or  forms  to  the  like 
)ct,  shall  be  applicable  thereto  with  such  variations  as 
3umstances  may  require. 

2.  The  clerk  of  each  court  of  summary  jurisdiction  shall 
bin  three  days  from  the  date  of  the  order  send  by  post 
the  Inspector  of  lieformatory  and  Industrial  Schools  a 
>y  of  each  order  made  by  the  court  for  contribution  to 
support  and  maintenance  of  a  child  under  section  4 
section  6  (1)  of  the  Youthful  Offenders  Act,  1901,  or 
ier  sections  25  and  26  of  the  Reformatory  Schools  Act, 
56,  or  under  section  40  of  the  Industrial  Schools  Act, 
56,  or  under  any  local  Act  relating  to  reformatory  and 
iustrial  schools. 

J,  An  order  made  under  section  4  or  section  6  of  the 
uthful  Offenders  Act,  1901,  on  a  parent  or  other  person 
ally  liable  to  maintain  a  child  or  young  person,  may  be 
ved  by  any  constable  or  school  attendance  officer  or 
jnt  of  H.M.  Inspector  of  Reformatory  Schools  by 
ivering  a  copy  of  such  order  to  the  person  on  whom  it 
made,  or  by  leaving  the  same  at  such  person's  last 
awn  place  of  abode  with  some  other  person  for  him. 
1.  The  time  within  which  an  application  may  be  made 
the  court  against  an  order  made  under  section  4  or 
tion  6  of  the  Youthful  Offenders  Act,  1901,  on  a  parent 
other  person  liable  to  maintain  a  child  or  young  person 
til  be  one  month  after  service  of  a  copy  of  the  order. 
5.  The  forms  in  the  Schedule  hereto,  or  forms  to  the 
B  effect,  may  be  used  with  such  variations  as  circum- 
nces  may  require  for  the  purposes  of  the  Reformatory 
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Schools  Act,  1866,  the  Reformatory  Schools  Act,  1893,       BnleB. 
and   the    Reformatory  Schools   Act,  1899,  and    for    the 

fnrposes  of  the  Industrial  Schools  Act,  1866,  the 
ndostrial  Schools  Act  Amendment  Act,  1880,  the 
Industrial  Schools  Act,  1894,  the  Elementary  Education 
Act,  1876,  and  the  Youthful  OflFenders  Act,  1901. 

These  Rules  may  be  cited  as  the  Summary  Jurisdiction 
Rules  (September)  1903 ;  and  are  in  substitution  for  the 
Rules  made  and  declared  urgent  on  the  4th  January,  1902, 
and  Gazetted  on  the  7th  January  following,  which  latter 
Rules  are  hereby  annulled. 
Dated  the  14th  day  of  September,  1903. 

Halsbury,  C. 

SCHEDULE. 

Note. — Hie  fornvt  of  dittrea  warrant  and  commitment  given  in  this 
Schrdule  contemplate  the  si  (/nature  and  seal  of  two  justices  ;  thmigh 
by  the  m,  J.  Acts  of  1848  and  1879,  tfie  signature  and  seal  of  one 
justice  would  appear  to  he  sufficient^  these  forms  had  better  he  strictly 
folloioed  on  this  point. 

Youthful  Offenders  Act,  1901. 

Summons  to  Child  or  Young  Person,  or  to  Parent  or  Guardian^ 
or  to  both. 

In  the  [county  of  .     Petty  sessional  division  of  J. 

To  [A,  B,  and]  C.  D. 

Information  has  been  laid  this  day  by  for  that  [you],  A,  B.^  being 

a  child  or  young  person  under  16,  on  the  day  of  at  in  the 

aforesaid,  did 

And  information  has  further  been  laid  by  for  that  you,  C.  Z)., 

being  the  parent  [or  guardian]  of  the  said  child  or  young  person,  have 
conduced  to  the  commission  oi  the  said  offence  by  wilful  default  [or  by, 
habitually  neglecting  to  exercise  due  care  of  h     ]. 

You  are  therefore  [each  of  you]  hereby  summoned  to  appear  before  the 
court  of  summary  jurisdiction  sitting  at  on  day  the  day 

of  at  the  hour  of  in  the  noon,  to  answer  to  the  said 

informations. 

Given  under  my  hand  and  seal  the  day  of  one  thousand 

hundred  and 

J,  P,,  (L.B.) 

Justice  of  the  Peace  for  the 
[county]  aforesaid. 

Order  on  Parent  or  Quardiun  to  Pay  Pine^  etc. 

In  the  [county  of  .    Petty  sessional  division  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at  the  day 

of  one  thousand  hundred  and 

Whereas  A.  B.^  hereinafter  called  the  defendant,  being  a  child  or  young 
person  under  16,  has  been  this  day  convicted  for  that      he,  on  the  day 

of  at  within  the  aforesaid,  did  • 
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SchecL  And  whereas  it  has  been  adjadged  that  the  defendant  for  h    said  offence 

do  forfeit  and  pay  the  snm  of  and  do  also  pay  the  farther  sam  of 

for  damages  and  for  costs  [hj  instalments  of  for  erery 

days,  the  first  instalment  to  be  paid]  forthwith  [or  on  the 
day  of  ]. 

And  whereas  the  court  is  satisfied  that  C,  /).,  being  the  parent  or 
gnardian  of  the  said  defendant,  has  conduced  to  the  commission  of  the 
offence  by  wilful  default  [or  hj  habitually  neglecting  to  exercise  dne  care 
of  h     ]. 

It  is  therefore  ordered  that  the  fine  [damages  and  cost^]  aforesaid,  ^hall 
be  paid  by  the  said  parent  or  guardian  instead  of  by  the  said  defendant. 

And  in  default  of  payment  it  is  ordered  that  [the  sums  due  under  this 
order  be  levied  by  distress  and  sale  of  the  said  parentis  or  guarditn^s 
goods,  and  in  default  of  sufiScient  distress  that]  the  said  parent  or  guardian 
be  imprisoned  in  his  Majesty's  prison  at  and  there  kept  for  the  tpace 

of  unless  the  said  sums  [and  all  costs  and  charges  of  the  fsaid 

distress  and]  commitment  and  of  his  conveyance  to  the  said  prison  J  be 
sooner  paid. 

J.  i>.,  (US.) 

Justice  of  the  Peace  for  the 


[county]  aforesaid, 
tice  of  the  '. 


Justice  of  the  Peace  for  the  (L.8.) 

loounty]  aforesaid. 


Youthful  Offendebs  Act,  1901. 
Information  on  Disobedience  of  Order  on  Parent,  etc.,  for  Ckmirihution, 

In  the  [county  of  .     Petty  setHonal  divisfon  of  ]. 

The  information  and  complaint  of  (hereinafter  called  the 

complainant),  of  ,  on  behalf  of  the  Inspector  of  Reformatory  and 

Industrial  Schools,  taken  upon  oath  before  me,  the  undersigned,  one  of  his 
Majesty's  justices  of  the  peace  for  the  said  [county],  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
who  saith,  that  by  an  order  made  under  the  authority  of  the  statutes  in 
that  behalf  by  the  court  of  summary  jurisdiction  sitting  at  on  the 

day  of        in  the  year  of  our  I^rd  one  thousand  nine  hundred  and 
C.  D.  (hereinafter  called  the  defendant),  of  was  adjudged  and 

ordered  to  pay  to  the  said  inspector  or  to  his  agents  the  sum  of  per  week 
for  the  support  and  maintenance  of  A.  B.,  &  child  [or  young  person] 
whom  the  said  defendant  was  legally  liable  to  maintain,  and  who  was  duly 
committed  under  the  authority  of  the  statutes  in  that  behalf  to  the  certified 
industrial  [or  reformatory]  school  at 

And  this  deponent  further  saith  that  the  said  defendant  hath  had  dae 
notice  of  the  said  order,  and  that  the  payments  directed  to  be  made  by  the 
said  order  have  not  been  made  according  thereto  by  the  said  defendant, 
and  that  there  is  now  in  arrear  for  the  same  the  sum  of  beinf  the 

amount  of  arrears  for  weeW  payments  and  this  complainant 

therefore  prays  justice  in  the  premises. 

Exhibited  and  sworn  before  me,  the  day  and  year  first  abore  written,  at 
in  the  [^^(mn/^]  aforesaid. 

J,  P.,  (L.8.) 

Justice  of  the  Peace  for  the 
[county]  aforesaid. 
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Summons  for  Arrears,                                                Schod. 
In  the  [county  of  .     Petty  sessional  division  of  ].  

To  ah. 

Complaint  has  been  made  this  day  by  (hereinafter  called  the  cora- 

plain&nt),  on  behalf  of  the  Inspector  of  Keformatorj  and  Indastrial 
Schools,  who  saith  that  on  the  day  of  one  thousand  nine 

hundred  and  an  order  was  duly  made  under  the  authority  of  the 

"Yonthfnl  Offenders  Act,  1901  "  [•*  Reformatory  Schools  Act,  1866  "], 
[^"Industrial  Schools  Act,  1866"],  by  the  court  of  summary  jurisdiction 
Bitting  at  in  the  said  [county'\^  by  which  said  order  you  were  duly 

order^  and  adjudged  to  pay  to  the  said  Inspector  or  his  agents  the  sum  of 
shillings  per  week. 

And  the  complainant  further  saith  that  you  have  had  due  notice  of  the 
said  order,  and  that  the  payments  directed  to  be  made  by  the  said  order 
have  not  been  made  according  thereto  by  you,  and  that  there  is  now  in 
arrear  for  the  same  the  sum  of  being  the  amount  of  arrears  for 

weeks'  payments. 

Ton  are  therefore  hereby  summoned  to  appear  before  the  court  of  sum- 
mary jurisdiction  sitting  at  on  day  the  day  of  at 
the  nour  of            in  the            noon,  to  answer  to  the  said  complaint 

Giren  under  my  hand  and  seal  the  day  of  one  thousand  nine 

hundred  and 

^     .  J,  P.,  (L.8.) 

Justice  of  the  Peace  for  the 
said  [county^ 

Warrant  for  Arrears, 

In  the  [^county  of  •    Petty  sessional  division  of  ]. 

To  each  and  all  of  the  constables  of 

Whereas  information  and  complaint  have  this  day  been  made  upon  oath 
before  me,  the  undersigned,  one  of  his  Majesty's  justices  of  the  peace  for 
the  said  [county^  (being  a  petty  sessional  court)  by  (hereinafter  called 
the  complainant),  on  behalf  of  the  Inspector  of  Reformatory  and  Industrial 
Schools,  that  by  an  order  made  under  the  authority  of  the  **  Youthful 
Offenders  Act,  1901  "  f"  Reformatory  Schools  Act,  1866  "],  ["Industrial 
Schools  Act,  1866  "],  [or  ]  by  the  court  of  summary  jurisdiction 

sitting  at  in  the  said  \^cou7ity'\  on  the  day  of  in  the  year 

of  our  Lord  one  thousand  mne  hundred  and  ,  one  C,  B,  (hereinafter 

called  the  defendant),  of  ,  the  parent  of  \or  person  legally  liable  to 

maintain]  one  A,  B.,  a  child  [or  young  person]  who  has  b^n  duly  com- 
mitted under  the  andiority  of  the  statutes  in  that  behalf  to  the  certified 
industrial  [reformatory]  school  at  was  duly  ordered  and  adjudged  to 

pay  to  the  said  inspector  or  his  agents  the  sum  of  shillings  per 

week  for  the  support  and  maintenance  of  the  said  child  [young  person], 
and  that  the  said  defendant  has  had  due  notice  of  the  saia  order,  and  that 
the  parents  directed  to  be  made  by  the  said  order  hare  not  been  made 
according  thereto  by  the  said  defendant,  and  that  there  is  now  in  arrears 
for  the  same  the  sum  of  ,  being  the  amount  of  arrears  for 

weeks'  payments. 

These  are  therefore  in  his  Majesty's  name  to  command  you  and  every  of 
you  the  said  constables  forthwith  to  apprehend  the  said  defendant  and 
convey  him  before  the  court  of  summary  jurisdiction  sitting  at  in  the 

said  [eounty'\  to  answer  the  premises,  and  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  at         in  the  [(?(m»^y  J  aforesaid. 

J.  i>.,  (L.B.) 

Justice  of  the  Peace  for 
the  said  [cownty'\» 
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Sched. 

Warrant  of  Dutrettfor  Arrean, 

In  the  \^county  qf  ,    Petty  settiondl  diviHon  of  ]. 

To  each  and  all  of  the  constables  of  the 

Whereas  infonnation  and  complaint  were  made  npon  oath,  on  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand  nine  hnndred  and 

,  before  one  of  his  Majesty's  justices  of  the  peace  lor  the  said 

tcounty^^  by  on  behalf    of  .the  Inspector    of    Reformatory  and 

ndnstrial  Schools  (hereinafter  called  the  complainant),  that  by  an  order 
made  under  the  authority  of  the  "Youthful  Offenders  Act,  1901," 
["Reformatory  Schools  Act,  1866"],  ["Industrial  Schools  Act,  1866"], 
[or  the  ]  by  the  court  6i  sammary  jurisdiction  sitting  at  on 

the  day  of  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  ,  one  C.  D.  (hereinafter  called  the  defendant)  of 

in  the  county  of  the  parent  of  [or  person  legally  liable  to  maintain] 

one,  A,  B.^  a  child  [young  person]  who  had  been  duly  committed  under 
the  authority  of  the  statutes  in  that  behalf  to  the  certified  reformatory 
[iodustrial]  school  at  was  duly  ordered  and  adjudged  to  pay  to  the 

said  complainant  or  his  agents  the  sum  of  shillings  per  week 

for  the  support  and  maintenance  of  the  said  child  [yonng  person] ;  and 
that  the  said  defendant  had  had  due  notice  of  the  said  order,  and  that  the 
payments  directed  to  be  made  by  the  said  order  had  not  been  made 
according  thereto  by  the  said  defendant,  and  that  there  was  then  in  arrear 
for  the  same  the  sum  of  ,  being  the  amount  of  arrears  for 

weeks*  payments. 

*And  whereas  the  said  jostice  issued  a  summons  to  the  said  defendant, 
commanding  him  to  be  and  appear  at  the  court  of  summary  jurisdiction 
at  ,  on  the  day  of  ,  to  answer  to  the  said  information 

and  complaint  and  to  be  further  dealt  with  according  to  law. 

*And  whereas  the  said  justice  by  warrant  under  his  hand  and  seal, 
directed  to  each  and  all  of  the  constables  of  the  ,  commanded  them 

forthwith  to  apprehend  the  said  defendant,  and  to  convey  him  before  the 
court  of  summary  jurisdiction  sitting  at  ,  in  the  said  {county^  to 

answer  the  premises  and  be  dealt  with  according  to  law.  Whereupon  the 
said  defendant  [being  now  brought]  [now  appearing]  before  such  last- 
mentioned  court  of  sununary  juriftliction  (the  same  being  a  petty  sessional 
court)  to  show  cause  why  the  same  should  not  be  paid,  hath  not  shown  any 
cause  why  the  same  should  not  be  paid  ;  and  the  same  duly  appearing  to 
such  courts  upon   the  certificate  of  ,   (Assistant)  Inspector  of 

Reformatory  and  Industrial  Schools,  to  be  due  from  the  said  defendant, 
under  the  said  order,  together  with  the  further  sum  of  for  the  costs 

attending  such  summons,  warrant,  apprehension,  and  bringing  up  of  him, 
the  said  defendant  nevertheless  hath  not  paid  the  said  sums  under  the 
said  order,  and  the  said  sums  so  due  for  such  costs,  but  therein  hath  made 
default. 

These  are  therefore  to  require  you,  and  every  of  you,  the  said  constahles 
forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  defendant, 
and  if  within  the  space  of  jite  clear  day*  next  after  such  distress  by  yon 
taken,  the  said  sums,  together  with  the  reasonable  charges  of  taking  and 
keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell  the  said 
goods  and  chattels  so  by  you  distrained,  and  do  pay  the  money  arising 
from  such  sale  to  the  clerk  of  the  said  last-mentioned  court  of  summary 
jurisdiction,  that  he  may  pay  and  apply  the  same  as  by  law  directed,  and 
may  render  the  overplus  (if  any)  on  demand  to  the  said  defendant ;  and  if 
no  sufficient  distress  can  be  found,  that  then  you  certify  the  same  to  the 
said  court,  to  the  end  that  such  further  proceedings  may  be  had  therein  as 
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to  kw  doth  appertain  ;  and  you  are  farther  hereby  ordered  to  make  retom  Schsd* 

to  this  warrant  on  the  day  of  next,  unto  the  said  court.  

Giren  under  our  handft  and  fieals  this  day  of  in  the  year  of 


oar  Lord  one  thousand  nine  hundred  and  ,  at 

Two  of  his  Majesty's  Justices  of  the 
Peace  for  the  said  [etmnty'], 

*  Strike  out  as  required. 


(L.8.) 


Commitment  in  lieu  of  Distress, 

In  the  [county  of  .    Petty  ttesitional  division  of  ]. 

To  each  and  all  of  the  constables  of  ,  and  to  the  keeper  of  his 

Majesty's  prison  at 

Whereas  information  and  .complaint  were  made  upon  oath,  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  nine  hundred 

beiore  one  of  his  Majesty's  justices  of  the  peace  for  the  said  [eounty\ 
by  on  behalf  of  the  Inspector  of  Reformatory  and  Industrial  Schools 

(hereinafter  called  the  complainant),  that  by  an  order  made  under  the 
authority  of  the  "Youthful  Offenders  Act,  1901 ",  [**  Keformatory  Schools 
Act,  1866  "J,  [**  Industrial  Schools  Act,  1866"],  [or  the  ]  by  the 

court  of  summary  jurisdiction  sitting  at  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  ,  one,  C.  D, 

(hereinafter  called  the  defendant),  of  in  the  county  of  the 

parent  of  [or  person  legally  liable  to  maintain]  one,  A.  Ji.,  a  child  [young 
person],  who  had  been  dnly  committed  under  tne  authority  of  the  statutes 
m  that  behalf  to  the  certified  reformatory  [industrial]  school  at  was 

duly  ordered  and  adjudged  to  pay  to  the  said  complainant  or  his  agents 
the  sum  of  shillings  per  week  for  the  support  and  maintenance 

of  the  said  child  [young  person]  ;  and  that  the  said  defendant  had  had 
dae  notice  of  the  said  order,  and  that  the  payments  directed  to  be  made 
hy  the  said  order  had   not  been   made  according  thereto   by   the  said 
defendant,  and  that  there  was  then  in  arrear  for  the  same  the  sum  of 
being  the  amount  of  arrears  for  weeks'  payments. 

*And  whereas  the  said  justice  issued  a  summons  to  the  said  defendant, 
commanding  him  to  be  and  appear  at  the  court  of  summary  jurisdiction 
at  on  the  day  of  to  answer  to  the  said  information  and 

complaint  and  to  be  further  dealt  with  according  to  law. 

*And  whereas  the  said  justice,  by  warrant  under  his  hand  and  seal, 
directed  to  each  and  all  of  the  constables  of  the  ,  commanded  them 

forthwith  to  apprehend  the  said  defendant,  and  to  convey  him  before  the 
court  of  summary  jurisdiction  sitting  at  in  the  said  [county],  to 

answer  the  premises  and  be  dealt  with  according  to  law.  Whereupon  the 
8aid  defendant  [being  now  brought]  [now  appearing]  before  such  last- 
mentioned  court  of  summary  jurisdiction  (the  same  being  a  petty  sessional 
court),  to  show  cause  why  the  same  should  not  be  paid,  hath  not  shown 
any  cause  why  the  same  should  not  be  paid,  and  the  same  duly  appearing 
to  such  court  upon  the  certificate  or  (Assistant)  Inspector  of 

Reformatory  and  Industrial  Schools,  to  be  due  from  the  said  defendant, 
under  the  said  order,  together  with  the  further  sum  of  for  the  costs 

attending  such  summons,  warrant,  apprehension,  and  bringing  up  of  him, 
the  said  defendant  nerertheless  hath  not  paid  the  same,  and  the  said  snm 
80  due  for  snch  costs,  but  therein  hath  made  default. 

And  whereas  it  appears  to  the  said  court,  by  the  admission  of  the 
defendant,  that  no  sufficient  distress  can  be  had  upon  his  goods  and 
<^ttels  for  the  recovery  of  the  said  several  sums. 
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These  are  therefore  to  command  yon,  and  every  of  you,  the  said 
constables  to  convey  the  said  defendant  to  his  Majesty's  prison  afore8ai(? 
and  these  are  also  to  command  yon,  the  said  keeper  of  the  said  prisoi:,  to 
receive  the  said  defendant  into  the  said  prison,  there  to  remain  withoat 
bail  or  mainpri-^e  for  the  term  of  unless  such  sum  and  costs,  together 

with  the  sum  of  shillings  for  the  costs  and  charges  attending  the  com- 

mitment and  conveying  of  the  said  defendant  to  the  said  prison,  the 
said  sums  amounting  in  the  whole  to  the  sum  of  ,  be  sooner  paid  and 

satisfied. 

Given  under  our  hands  and  seals  this  day  of  in  the  yor 

of  our  Lord  one  thousand  nine  hundred  and  at  the  petty 

sessional  court  aforesaid. 


Two  of  his  Majesty's  Justices  of  the 
Peace  for  the  said  [county]. 


(LA) 


Strike  out  as  required. 


Commitment  in  Default  of  DUtress, 

In  the  [county  of  .     Petty  sessional  divisum  of  ]. 

To  each  and  all  the  constables  of  the  Metropolitan  Police  Force,  and  to 
the  keeper  of  his  Majesty's  prison  at 

Whereas  information  and  complaint  were  made  upon  oath,  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

before  one  of  his   Majesty's  justices  of  the  peace  for  the  said 
[county'\  by  (hereinafter  called   the  complainant),  on  behalf  of 

the  Inspector  of  Reformatory  and  Industrial  Schools,  that  by  an  order 
made  under  the  authority  of  the  "Youthful  OflFenders  Act,  1901" 
["Reformatory  Schools  Act,  1866"]  ["Industrial  Schools  Act,  1866"! 
[or  the  ]  by  the  court  of  summary  jurisdiction  sitting  at  on 

the  day  of  *  in  the  year  of  our  I>ord  one  thousand  nine  hundred 

and  ,  one  C,  D.  (hereinafter  called  the  defendant)  of  in  the 

county  of  the  parent  of  [or  person  legally  liable  to  maintain]  one  A.  B^ 

a  child  [young  person],  who  had  been  duly  committed  under  the  authority 
of  the  statutes  in  that  behalf  to  the  certified  reformatory  [industrial] 
school  at  was  duly  ordered  and  adjudged  to  pay  to  the  said  com- 

plainant or  his  agents  the  sum  of  shillings  per  week  for  the  support 

and  maintenance  of  the  said  child  [young  person] ;  and  that  the  said 
defendant  had  had  due  notice  of  the  said  order,  and  that  the  payments 
directed  to  be  made  by  the  said  order  bad  not  been  made  according 
thereto  by  the  said  defendant,  and  that  there  was  then  in  arrear  for  the 
same  the  sum  of  being  the  amount  of  arrears  for  weeks' 

payments. 

*  And  whereas  the  said  justice  issued  a  summons  to  the  said  defendant, 
commanding  him  to  be  and  appear  at  the  court  of  summary  jurisdiction 
at  on  the  day  of  to  answer  to  the  said  information  and 
complaint  and  to  be  further  dealt  with  according  to  law. 

*  And  whereas  the  said  justice,  by  warrant  under  his  hand  and  seal, 
directed  to  each  and  all  of  the  constables  of  the  commanded  them 
forthwith  to  apprehend  the  said  defendant,  and  to  convey  him  before  the 
court  of  summary  jurisdiction  sitting  at  in  the  said  [oauntii\,  to 
answer  the  premises  and  be  dealt  with  according  to  law.  Whereupon 
the  said  defendant  having  [been]  brought  [appeared]  before  such  last- 
mentioned  court  of  summary  jurisdiction  (the  same  being  a  petty  sessional 
court)  to  show  cause  why  the  same  should  not  be  paid,  and  not  having 
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shown  any  canse  whj  the  same  should  not  be  paid,  and  the  same  having       Sched. 

duly  appeared  to  such  court  upon  the  certificate  of  (Assistant)         

Inspector  of  Reformatory  and  Industrial  Schools^  to  be  due  from  the  said 
defendant,  under  the  said  order,  together  with  the  further  sum  of 
for  the  costs  attending  such  summons,  warrant,  apprehension,  and  bringing 
up  of  him,  and  the  said  defendant  neverthelens  not  having  paid  the  same, 
and  the  said  sum  so  due  for  such  cost«,  but  therein  having  made  default, 
the  said  court  required  the  said  constables  of  forthwith  to  make 

distress  of  the  goods  and  chattels  of  the  said  defendant,  and  if  no  such 
distress  could  be  found,  then  to  certify  the  same  unto  such  court  to  the 
end  that  such  further  proceedings  might  be  had  therein  as  to  law 
appertained. 

And  whereas  it  now  appears  to  the  said  petty  sessional  court,  by  return 
of  one  of  the  constables  of  ,  dated  this  day,  that  he  hath  made 

diligent  search,  but  doth  not  know  of  nor  can  find  any  goods  and  chattels 
of  the  said  defendant,  by  distress  and  sale  whereof  the  said  sums  and  costs 
can  be  recovered,  pursuant  to  the  said  warrant ;  and  that  the  costs  incurred 
hv  the  said  constable  in  attempting  to  make  such  distress  are 
fibillings. 

These  are  therefore  to  command  you,  and  every  of  you,  the  said  con- 
stables to  convey  the  said  defendant  to  his  Majesty's  prison  aforesaid,  and 
these  are  also  to  command  you  the  said  keeper  of  the  said  prison  to  receive 
the  said  defendant  into  the  said  prison,  there  to  remain  without  bail  or 
mainprize  for  the  term  of  unless  such  sum  and  costs,  together  with 

the  sum  of  shillings  for  the  costs  of  issuing  such  distress  warrant, 

and  the  aforesaid  charges  attending  the  attempt  to  make  the  said  distress, 
and  the  further  sum  of  shillings  for  the  costs  and  charges  attending 

the  commitment  and  conveying  of  the  said  defendant  to  the  said  prison, 
the  said  sums  amounting  in  the  whole  to  the  sum  of  be  sooner  paid 

and  satisfied. 

Given  under  our  hands  and  seals  this  day  of  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and 

Two  of  his  Majesty's  Justices  of  the  (L.8.) 

Peace  for  the  said  [couTUy], 

*  Strike  out  as  required. 


The  Reformatory  Schools  Act,  1866,  the  Reformatory 
Schools  act,  1893,  and  the  Reformatory  Schools  Act,  1899. 

Conviction, 
In  the  {^^^^*}<'/  .   ^^tty  sessional  divijtion  of  ,  before 

the  court  of  summary  jurisdiction  sitting  at  the  day  of 

19    . 

A.  B,,  of  ,  hereinafter  called  the  defendant,  being  under  the  age 

of  16  years  [and  appearing  to  the  said  court  to  be  of  the  age  of  not  less 
than  12  years],  to  wit,  of  the  age  of  years,  having  been  bom,  so  far 

as  has  been  ascertained,  on  the  day  of  18    ,  is  this  day  con- 

victed for  that  he,  on  the  day  of  at  within  the 

aforesaid  did  [here  state  the  offence] ;  [and  it  was  proved  to  the  court 
that  the  said  A.  B,  had  been  previously  convicted  of  ]. 

And  it  is  ordered  in  pursuance  of  the  Reformatory  Schools  Act,  1866, 
and  the  Reformatory  Schools  Act,  1893,  that  the  said  defendant  (whose 
reli^ous  persuasion  appears  to  the  court  to  be  )  be  sent  to  the 

certified  reformatory  school  at  in  the  county  [or  borough]  of 
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Sched.       the  managers  whereof  are  willing  to  receire  him  [or  to  fiome  colified 
— —         reformatory  school  to  be  hereafter  named  in  this  behalf],  and  to  be  there 
detained  for  the  period  of  commencing  from  and  after  the 

day  of  [or  this  day]  [or  the  date  of  his  reception  therein],  and  it  ii 

farther  ordered  that  the  said  defendant  be  taken  to  [his  Majesty's  prison 
]  [or  to  the  custody  of  a  fit  person  who  is  willing  to  recciTc 

him],  and  to  be  [there]  [by  him]  detained  for  a  period  not  in  any  case 
exceeding  [14]  days,  nntil  he  can  be  receired  in  the  said  certified 
reformatory  school,  or  is  otherwise  discharged  in  dne  coarse  of  law. 

And  it  is  farther  ordered  that  C,  J9.,  residing  at  the  [parent  of] 

[step-parent  of]  [person  legally  liable  to  maintain]  the  said  A.  B.,  shall 
pay  to  the  Inspector  of  Reformatory  Schools,  or  his  agents,  a  weekly  snm 
of  shillings  [during  the  whole  of  the  time  for  which  the  said  A.  B. 

is  liable  (o  be  detained  in  the  school]  [until  ]. 

Justice  of  the  Peace  for  the 
{ county  \  aforesaid. 

J,P,  (L.8.) 

Justice  of  the  Peace  for  the 
[countyl  aforesaid. 

J.  P.  (L.8.) 


Order  of  Detention  in  Reformatory  School. 

In  the  [coutUy  of  ]. 

To  each  and  all  of  the  constables  of  and  [to  the  governor  of  his 

Majesty's  prison  at  ]  [or  to  ]. 

^.  i^.,  of  ,  hereinafter  called  the  defendant,  being  nnder  the  age 

of  16  years  [and  appearing  to  the  said  court  to  be  of  the  age  of  not  less 
than  12  years],  to  wit,  of  the  age  of  ,  having  been  bom,  so  far  as 

has  been  ascertained,  on  the  day  of  ,  18      ,  was  this  day, 

before  the  court  of  summary  jurisdiction  sitting  at  couTicted  for 

that  he,  on  the  day  of  did  [stating  the  oflFence  as  in  the  con- 

viction] [and  it  was  proved  to  the  court  that  the  said  A,  B.  had  been 
previously  convicted  of  ]. 

And  it  was  ordered,  in  pursuance  of  the  Reformatory  Schools  Act,  1866, 
and  the  Reformatory  Schools  Act,  1893,  that  the  said  defendant  (whose 
religious  persuasion  appeared  to  the  court  to  be  )  be  sent  to  the 

certified  reformatory  school  at  in  the  county  of  (the  managers 

whereof  are  willing  to  receive  him  therein)  [or  to  some  certified  reforma- 
tory school  to  be  named  in  that  behalf]  and  to  be  there  detained  for  the 
period  of  commencing  from  and  after  the  day  of  [^^ 

this  day  J  [or  the  date  of  his  reception  therein]. 

And  it  was  further  ordered  that  the  said  defendant  should  be  taken  iQ 
[his  Majesty's  prison  ]  [to  the  custody  of  a  fit  person  who  is 

willing  to  receive  him]  and  to  be  [there]  [by  him]  detained  for  a  pyeriod 
not  exceeding  [14]  days  until  he  can  be  received  in  the  said 
reformatory. 

You,  the  said  constables,  are  hereby  commanded  to  convey  the  defendant 
to  the  said  [prison]   [  ]  and  deliver  him  to  the  [governor]  [»id 

]  thereof,  together  with  this  warrant;  and  you,  the  [governor of 
the  said  prison]  [said  ],  to  receive  the  defendant  into  yonr  custody 

in  the  said  [prison]  [place],  there  to  detain  him  for  a  period  not  ia 
any  case  exceeding  [14]  days  until  arrangements  can  be  made  for  his 
reception  in  the  said  school.    And  you,  the  said  [governor]  [  ],  arc 

f  urtner  commanded  to  send  the  defendant,  at  the  expiration  of  his  term  of 
detention  aforesaid,  as  and  in  the  manner  directed  by  the  Refornuttory 
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Schools  Act,  1866,  to  the  reformatory  school  at  aforesaid  [or       Sched. 

to  the  reformatory  school  named  by  an  order  indorsed  hereon],  together  

with  this  order. 
Dated  the  day  of  ,  one  thousand  nine  hundred  and 

J.P.  (L.8.) 

Justice  of  the  Peace  for  the 

[county']  aforesaid. 
Justice  of  the  Peace  for  the  (L.8.) 

[count  If  1  aforesaid. 


The  Industkial  Schools  Act,  1866,  the  Elementary  Education 
Act,  1876,  THE  Industrial  Schools  Act  Amendment  Act, 
1880,  AND  THE  Industrial  Schools  Act,  1894. 

Order  of  Detention  in  a  Certified  InduHrial  School, 

In  the  [county  of  Petty  sesitional  division  of  ].    Before 

the  court  of  summary  jurisdiction  sitting  at  the  day  of  , 

19 

Whereas  [h^re  insert  tliat  one  of  the  following  recitals  appropriate  to 
the  case]  ; 

And  whereas  the  religious  persuasion  of  the  said  child  appears  to  the 
court  to  be  that  of 

It  is  hereby  ordered  that  the  said  child  shall  be  sent  to  the  certified 
iodnstrial  school  at  to  be  there  detained  until  *and  to  remain 

until  the  age  of  18  under  the  supervision  of  the  managers  of  the  school. 

And  it  is  further  ordered  that  C.  D.,  residing  at  the  [parent] 

[step-parent]  [person  legally  liable  to  maintain]  the  said  child  snail  pay 
to  the  Inspector  of  Industrial  Schools,  or  his  agents,  a  weekly  sum  of 
shillings  [^during  the  whole  of  the  time  for  which  the  said  child  is  liable 
to  be  detained  in  the  school]  [until  ]. 

Dated  the  day  of  ,  one  thousand  nine  hundred  and  • 

J,  P.,  (L.8.) 

Justice  of  the  Peace  for  the 
[eouTUy]  aforesaid. 

J,    P,y  (L.8.) 

Justice  of  the  Peace  for  the 
[county]  aforesaid. 

*  This  must  be  omitted  from    commitments    under    the    Elementary 
Education  Acts. 


Recitals, 
A. 


Whereas  A.  B.^  of  ,  a  child  apparently  under  the  age  of  14  years 

(haying  been  bom,  so  far  as  has  been  ascertained,  on  the  day  of 

,18  ),  has  been  found  begging  or  receiving  alms  [or  begging  or 
receiving  alms  under  the  pretext  of  selling  or  offering  for  sale  (Jiere  state 
article,  e.g^  matches)]  [or  being  in  a  street  or  public  place  for  the 
purpose  of  pegging  or  receiving  alms]  [or  of  begging  or  receiving  alms 
under  the  pretext  of  selling  or  offering  for  sale  (Jiere  state  aHicW)], 
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B. 

eas  ^.  ^.,  of  ,  a  child  apparently  under  the  age  of  14  years 

been  bom,  so  far  as  has  been  ascertained,  on  the  day  of 

18     ),  has  been  fonnd  wandennjc«  and  not  having  any  home 

led  place  of  abode,  or  proper  gnardianship,  or  Tisible  means  of 

Qce]. 


eas  ^.  ^.,  of  ,  a  child  apparently  nnder  the  age  of  U  yean 

been  bom,  so  far  as  has  been  ascertained,  on  the  day  of 

18     ),  has  been  found  destitute,  being  an  orphan  [or  having  a 
g  parent  who  is  undergoing  penal  servitude  (or  imprisonment)]. 

D. 

eas  A,  B,y  of  ,  a  child  apparently,  under  the  age  of  14  yean 

been  bom,  so  far  as  has  been  ascertained,  on  the  day  of 

18    ),  has  been  frequenting  the  company  of  reputed  thieves. 


E. 

eas  A,  B,y  of  ,  a  child  apparently  under  the  age  of  14  yean 

been  born,  so  far  as  has  been  ascertained,  on  the  day  of 

18     ),  has  been  lodging,  living,  or  residing  with  common  or 

prostitutes  [or  in  a  house  resided  in  or  frequented  by  prostitutes 

purpose  of  prostitution]. 


MLB  A.  B,  ot  ,  a  child  apparently  under  the  age  of  14  yean 

been  bora,  so  far  as  has  been  ascertained,  on  the  day  of 

18    ),  has  been  frequenting  the  company  of  prostitutes. 


G. 

eas  A,  B,,  of  ,  a  child  apparently  under  the  age  of  12  yean 

been  born,  so  far  as  has  been  ascertained,  on  the  day  of 

18  ),  has  been  charged  before  the  court  with  the  offence  of 
which  is  punishable  by  imprisonment  [here  state  lesser  punish- 
)ut  has  not  been  in  England  convicted  of  felony,  or  in  Scotland  of 
ind  having  been  previously  in  England  convicted  of  felony  or  in 
I  of  theft  was  discharged  or  punish^  with  whipping  only]. 

—As  to  the  removal  of  disqualification  attaching  to  felony  in 
)f  a  child,  see  s.  1  of  the  Youthful  Offenders  Act,  1901  (1  Edw.  7, 
mstj  in  the  Appendix. 


eas  the  parent  [or  step-parent,  or  guardian]  of  A.  B.^of  ,  a 

parently  under  the  age  of  14  years  (having  been  bom,  so  far  as  has 
ertained,  on  the  day  of  ,  18    ),  represents  that  he  is 

0  control  the  said  child,  and  that  he  desires  the  said  child  to  be  sent 
:ified  industrial  school. 


Digiti 


zed  by  Google 


Schedule  to  Bules,  271 

Sched. 
I.  — 

Whereas  the  gaardians  of  the  poor  of  Union  [or  of  the  parish  of 

f  wherein  relief  Ib  adminintered  by  a  board  of  gnardians]  [or  the 
board  of  management  of  ^e  district  pauper  school]  have  represented 

to  the  conrt  that  A,  B.,  a  child  apparently  under  the  age  of  14  years 
(haying  been  bom,  so  far  as  has  been  ascertained,  on  the  day  of 

,18  ),  maintained  in  the  workhouse  [o7'  pauper  school]  of  the 
said  onion  [or  said  parish]  [or  in  the  said  district  pauper  school],  is 
refractory  [or  is  the  child  of  parents,  one  of  whom  has  been  couTicted  of 
a  crime  or  offence  punishable  with  penal  serTitude  or  imprisonment],  and 
that  it  is  desirable  that  the  said  child  should  be  sent  to  a  certified  Industrial 
school. 


Whereas  an  attendance  order  under  the  11th  section  of  the  Elementary 
Education  Act,  1876,  was  made  against  the  child  A,  B.^  of  (bom,  so 

far  as  has  been  ascertained,  on  the  day  of  ,  18    ),  and  who  is 

nnder  the  said  Act  prohibited  from  being  taken  into  full-time  employment, 
on  the  gronnd  that  his  parent  habitually  and  without  reasonable  excuse 
neglected  to  provide  efficient  elementary  instruction  for  him,  and  the  said 
attendance  order  has  not  been  complied  with,  without  any  reasonable 
excuse  within  the  meaning  of  the  said  Act,  and  whereas  [the  parent  has 
satLsfied  the  court  that  he  has  used  all  reasonable  efforts  to  enforce  com- 
pliance with  the  said  order]  [or  the  said  non-compliance  was  not  the  first 
non-compliance  with  the  said  order]. 

L. 

Whereas  an  attendance  order  nnder  the  11th  section  of  the  Elementary 
Education  Act,  1876,  was  made  against  the  child  A,  B,^  of  (bom,  so 

hz  as  has  been  ascertained,  on  the  day  of  ,  18     ),  on  the 

gronnd  that  he  was  found  habitually  wandering  [or  not  under  proper 
control]  [or  in  the  company  of  rogues,  vagabonds,  or  disorderly  persons] 
[or  reputed  criminals],  and  the  said  attendance  order  has  not  been  com- 
plied with,  without  any  reasonable  excuse  within  the  meaning  of  the  said 
Act,  and  whereas  [the  parent  has  satisfied  the  court  that  he  has  used  all 
reasonable  efforts  to  enforce  compliance  with  the  said  order]  [or  whereas 
the  said  non-compliance  was  not  the  first  non-compliance  with  the  said 
order]. 

M. 

Whereas  an  order  of  detention  in  a  day  industrial  school  nnder 
section  12  [or  14]  of  the  Order  in  Council  of  20th  March,  1877,  was  made 
on  against  A,  B.,  a  child  apparently  under  the  age  of  14,  having 

been  bom,  so  far  as  has  been  ascertained,  on  the  day  of  , 

18  ,  on  the  ground  that  (here  state  the  ground  on  which  theforvier  order 
VDot  made  ^following  the  terms  of  recital  Afl>,0,  i/,  JIT,  or  X,  as  the  case 
may  require^^  and  whereas  the  said  A,  B,  wilfully  neglects  to  attend  the 
said  day  industrial  school  [or  wilfully  neglects  or  wilfully  refuses  to  conform 
to  the  rales  of  the  said  day  industrial  school]. 
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UMMAEY  JUKISDICTION  (ALIENS) 
KULES,  1906. 

Dated  January  3rd,  1906. 

ceedincfs  to  expel  pauper^  etc.  aliens J\  Proceedings 
ction  3  (1)  (b)  of  the  Aliens  Act,  1905  (relating 
[pulsion  of  pauper  aliens  and  aliens  convicted 
f  extradition  crimes),  shall  be  commenced  by 
t,  and  the  provisions  of  the  Summary  Juris- 
Lct5  with  reference  to  proceedings  on  complaint 
50  far  as  applicable,  apply  accordingly. 

•m^.]  The  forms  in  the  Schedule  hereto,  or  forms 
ke  effect,  may  be  used  with  such  variations  as 
mces  may  require  for  the  purposes  of  the  Aliens 
5. 

)rt  titU.]  These  Rules  may  be  cited  as  the 
■f  Jurisdiction  (Aliens)  Rules,  1906. 2% {4^-^!^^' 
the  3rd  day  of  January,  1906. 


Rkid,  C. 


SCHEDULE. 


Aliens  Act,  1905. 

Section  3  (1)  (b). 

ComplaiTU, 

)U7ity  of  .     Petty  atsslonal  ditiHon  of  ]. 

day  of  one  thousand  nine  hnndred  and  • 

plaint  of  C.  D.,  who  states  that  A,  B.^  an  alien,  who  last  entered 
Kingdom  within  twelve  months  before  these  proceedings  were 
either  has  within  three  months  from  the  present  date  been  in 
sach  parochial  relief  as  disqualifies  a  person  for  the  parlia- 
anchise  [cr  been  found  wandering  about  without  ostensible 
nbsistence]  [or  been  living  under  insanitary  conditions  dne  to 
ng]  or  has  entered  the  United  Kingdom  after  the  llti 

^nst,  1905,  and  has  been  sentenced  in  a  foreign  country  with 
J  is  an  extradition  treaty  for  a  crime  not  being  an  oflfencc  of » 
aracter  which  is  as  respects  that  country  an  extradition  crime 
meaning  of  the  Extradition  Act.  1870,  viz., 
jfore  me.  l(L.S.) 

5  of  the  Peace  for  the  [county']  aforesaid. 
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Aliens  Act,  1905.  ^ZZT 

Section  3  (1)  (a). 

Certificate  of  Conviction  and  Recommendation  for  EwptkUion, 

In  the  [county  of  .    Petty  sesHonal  division  of  ]. 

Before  the  coort  of  [smnmanr  jarisdiction]  sitting  at  . 

The  daj  of  one  uiousand  nine  nandrd  and 

I  [or  we]  hereby  certifj  that  A.B.,  to  whom  the  particulars  shown  in 
the  annexed  Schedule  relate,  hanng  been  found  \^  the  court  to  be  an 
alien,  was  this  day  convicted  of  the  offence  shown  in  the  said  Schedule, 
being  an  offence  within  the  meaning  of  section  3  (1)  (a)  of  the  Aliens 
Act,  1905  ;  [and  was  committed  to  one  of  his  Majesty^s  prisons,  to  be  kept 
there  for  the  space  of  ]. 

And  that  me  court  recommend  that  an  Expulsion  Order  should  be 
made  in  the  case  of  the  said  A,  B./in  addition  to  the  said  sentence  [or  in 
lien  of  sentence!. 

Justice  of  the  Peace  for  the  (l.8.) 

[county'\  aforesaid. 
Justice  of  the  Peace  for  the  (l.b.) 

[county]  aforesaid. 

Schedule, 
Name 

Nationality 
Age 

Dependents  (if  any) 
Offence 
Sentence 

Prison  to  which  committed 
Police  district  in  which  offence  was  committed 


Aliens  Act,  1905. 

Section  3  (1)  (b). 

Certificate  with  view  to  Expulsion, 

In  the  [county  of  ,    Petty  sessiojial  division  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at 
The  day  of  one  thousand  nine  hundred  and 

C.  D.  having  made  a  complaint  that  A,  B,^  an  alien,  to  whom  the 
particulars  shown  in  the  Schedule  hereto  relate,  last  entered  the  United 
Kingdom  within  twelve  months  before  the  proceedings  were  taken,  and 
either  that  be  has  within  three  months  from  the  time  at  which 
proceedings  were  commenced  been  in  receipt  of  such  parochial  relief  as 
disqualifies  a  person  for  the  parliamentary  franchise  [or  been  found 
wandering  without  ostensible  means  of  subsistence]  [or  been  living  under 
insanitary  conditions  due  to  overcrowding]  or  that  he  has  entered 

the  United  Kingdom  after  the  1 1th  day  of  August,  1905,  and  has  been 
sentenced  in  a  foreign  country  with  which  there  is  an  extradition  treaty 
for  a  crime  not  being  an  offence  of  a  political  character  which  is  as 
respects  that  country  an  extradition  crime  within  the  meaning  of  the 
Extradition  Act,  1870,  viz.. 

On  hearing  the  said  complaint  I  [or  We]  being  satisfied  that  the  f>aid 
A.  B.  is  an  alien,  hereby  certify  that  the  said  A,  B,  last^  entered  the 
Unit^   Kingdom  within  twelve  months  before  these  proceedings  were 
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SdlAd.       taken,  and  that  he  [here  insert  the  cause  of  the  complaint  of  tokieh  ^ 
— *-         court  was  satisfied^ 

Justice  of  the  Peace  for  the  (L-S-) 

[couHty'\  aforesaid.  * 
Jastioe  of  the  Peace  for  the  (i^) 

[county'\  aforesaid. 

Schedule, 
Name 
Nationality 
Age 

Dependents  (if  any)        , 
Date  of  laAt  entry  into  the  United  Kingdom 
Facts  of  complaint  certified 
Prison  to  which  committed 
Police  district  in  which  proceedings  taken 


DIRECTIONS  DATED  DECEMBER  4th,  1905,  OF  THE 
SECRETARY  OF  STATE  FOR  THE  HOME  DEPART- 
MENT UNDER  THE  ALIENS  ACT,  1905  (5  Edw.  7, 
c.  13,  88.  3  AND  7  (3),  AS  TO  CUSTODY  IN  CONNEC- 
TION WITH  EXPULSION  ORDERS. 

In  pursuance  of  the  provisions  of  section  7  (3)  of  the  Aliens 
Act,  1905,  I  hereby  direct,  with  regard  to  the  custody  of  an  alien 
in  respect  of  whom  a  certificate  has  been  given  by  a  court  with  a 
view  to  his  expulsion  from  the  United  Kingdom,  that : 

1.  (1)  Where  a  court  gives  a  certificate   with   a  view  to  the 

expulsion  of  an  alien,  either  under  section  3  (1)  (b)  of 
the  Aliens  Act,  1905,  or  under  section  3  (1)  (a) 
thereof,  without  imposing  a  sentence  of  imprison- 
ment, the  alien  shall,  unless  the  court  otherwise 
directs  and  admits  him  to  bail,  stand  committed  to  the 
prison  to  which  the  court  ordinarily  commits  prisoners 
until  the  orders  of  the  Secretary  of  State  with  respect 
to  his  expulsion  are  received. 
(2)  Where  a  court  gives  a  certificate  under  section  3  (1)  W 
and  imposes  a  term  of  imprisonment  not  excecNUog 
one  month,  the  alien  shall,  if  the  Secretary  of  State 
has  not  sooner  decided  upon  his  case,  be  detained  in 
prison  until  the  orders  of  the  Secretary  of  State  with 
respect  to  his  expulsion  have  been  received. 

2.  In  any  such  case  as  aforesaid,  a  copy  of  the  certificate,  signed 

by  the  clerk  or  other  proper  officer  of  the  court  giving 
the  certificate,  shall  be  sufficient  authority  to  the 
police  to  take  the  alien  into  custody  and  convey  him 
to  prison,  and  to  the  governor  of  the  prison  to  receive 
and  detain  him  until  the  orders  of  the  Secretary  of 
State  with  respect  to  his  expulsion  are  received. 

3.  Where  any  such  certificate  is  given  by  a  court,  the  certificate 

shall  be  forwarded  forthwith  to  the  Secretary  of 
State,  and  a  copy  of  the  certificate,  signed  by  the  clerk 
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or  other  proper  officer  of  the  court,  shall  be  given  to       Sched. 

the  officer  charged  with  the  duty  of  conveying  the  

alien  to  prison. 

A.  Akers-Douglas, 
One  of  H.M.  principal  Secretaries 
of  State. 
Whitehall, 

4th  December,  1905. 

With  reference  to  direction  1  (1),  the  Home  Secretary,  in  reply 
to  a  letter  from  the  Mansion  House  Justice  Room,  said  that 
*'an  alien,  dealt  with  under  the  Aliens  Act,  1905,  but  not 
sentenced  to  imprisonment,  should  be  sent  to  the  prison  to  which 
prisoners  on  remand,  or  awaiting  trial,  are  ordinarily  sent  by  the 
court." 

In  a  circular  letter  from  the  Prison  Commission,  Home  Office, 
dated  December  28th,  1905,  it  is  stated  :  **  The  governor  of  a 
prison  will  accept  the  copy  of  certificate  above  referred  to  in  the 
case  of  an  alien  dealt  with  under  section  3  of  the  Act,  who  is 
either  not  sentenced  to  imprisonment,  or  whose  sentence  of 
imprisonment  has  expired,  as  sufficient  authority  to  receive  and 
detain  him  in  prison  until  the  governor  receives  further  instructions 
from  the  Secretary  of  State." 

The  following  extracts  from  a  circular  letter  of  the  Secretary 
of  State,  dated  October  19th,  1906,  are  worthy  of  attention  : 

In  two  or  three  cases  the  Secretary  of  State  has  received  certificates 
from  conrtii  of  quarter  sessions  recnmmeDding  the  expalsion  of  aliens  who 
have  been  sentenced  by  them  to  imprisonment  as  incorrigible  rogues,  and, 
so  far  as  the  merit  of  the  cases  went,  he  woald  have  been  glad  to  act  on 
these  recommendations.  But  be  has  been  met  by  the  technical  difficulty 
that  a  coart  of  qoarter  sessions  has  no  power  to  give  such  a  certificate.  It 
is  clear  that  nnder  section  3(1)  (a)  of  the  Act  the  only  coart  which  can  do 
this  is  the  court  which  convicts,  namely,  in  snch  a  case,  the  court  of 
sommary  jurisdiction. 

The  Secretary  of  State  has,  therefore,  felt  obliged  to  refrain  from  making 
an  expulsion  order  in  these  cases ;  but  it  would  be  a  matter  of  regret  if 
aliens  of  this  character  were  altogether  to  escape  from  the  expulsion 
provisions  of  the  Aliens  Act. 

If  it  be  suggested  that  the  court  of  summary  jurisdiction,  which  is  the 
convicting  court  in  the  case  of  "Incorrigible  Rogues,"  should  give  a 
certificate  recommending  expulsion,  the  difficulty  arises  that  the  recom- 
mendation must  be  made  '*  either  in  addition  to  or  in  lieu  of  his  sentence  '* 
which  in  this  case  is  finally  imposed  by  the  court  of  quarter  sessions.  The 
Act  in  short  contemplates  only  the  ordinary  case  where  the  court  which 
convicts  also  passes  sentence. 

These  difficulties,  however,  do  not  arise  where  the  court  of  summary 
jurisdiction  instead  of  convicting  the  alien  as  an  "  incorrigible  rogue  "  deals 
with  him  merely  as  a  "ro^ue  and  vagabond,"  and  gives  a  certificate  recom- 
mending expulsion  in  addition  to  or  in  lieu  of  the  imprisonment  which  it 
has  power  to  impose.  The  Secretary  of  State  is  of  opinion,  after  consulta- 
tion with  the  chief  magistrate  at  Bow  Street,  that  thin  is  a  course  which  a 
conrt  of  summary  jurisdiction  may  properly  adopt  in  most  cases  even  in 
dealing  with  an  alien  offender  who  is  qualified  by  previous  convictions  to 
lie  sent  to  quarter  sessions. 
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THE    EMPLOYEES    AND    WOEKMEN 
ACT,   1875. 

(38  &  39  Vict.  c.  90.) 

Rules. 

1.  Short  title  and  commencement.']  These  rules  may  be 
cited  as  the  Employers  and  Workmen  Rules,  1886,  and 
shall  come  into  operation  on  the  first  day  of  Januarv, 
1887. 

2.  Procedure.']  The  proceedings  in  relation  to  any 
dispute  between  an  employer  and  a  workman  [sic,  in 
Order]  be  commenced  under  the  Employers  and  Work- 
men Act,  1875,  in  a  court  of  summary  jurisdiction  for  the 
district  in  which  the  defendant  or  one  of  the  defendants 
dwelt  or  carried  on  business,  or  was  employed  at  the  time 
the  cause  of  action  arose,  or  in  which  he  or  one  of  them 
happens  to  be  at  the  time  of  the  entry  of  the  action,  and 
thereupon  the  same  proceedings  shall  be  had,  and  the 
same  forms  may  be  used  as  upon  a  claim  for  a  civil  debt 
under  the  Summary  Jurisdiction  Acts :  Provided  that  the 
summons  shall  be  served  four  clear  days  at  least  before 
the  hearing  in  manner  directed  by  the  said  Summary 
Jurisdiction  Acts,  or  by  leaving  it  with  an  adult  person  at 
the  office  or  place  of  business  or  employment  of  the  defen- 
dant or  one  of  the  defendants  :  Provided  also  that  no 
order  of  commitment  shall  be  made  against  an  apprentice 
until  he  shall  have  been  personally  served  with  a  judgment 
summons. 

3.  Set'off  of  counterclaim.]  A  defendant  shall  not, 
except  by  leave  of  the  court  of  summary  jurisdiction  on 
such  terms  as  the  court  may  think  fit,  be  permitted  to  set 
up  against  the  claims  of  the  plaintiff  any  set-off  or  counter- 
claim, unless  he  shall  have  served,  or  cause  to  be  served, 
by  registered  post  letter  or  otherwise,  two  clear  days  at 
least  before  the  return  day,  a  notice  thereof  directed  to  the 
plaintiff  at  his  address  as  mentioned  in  the  summons, 
setting  forth  the  particulars  of  such  set-off  or  counterclaim. 
Service  of  any  notice  by  post  shall,  unless  the  contrary  be 
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proved,  be  deemed  to  have  been  made  on  the  day  npon      Bnles. 
which  the  letter  wonld  have  been  delivered  in  the  ordinary 
course  of  post. 

4.  Names  of  plaintifi  claiming  upon  common  ctrcum" 
stances  to  he  inserted  in  one  summons^  Where  disputes 
between  an  employer  and  his  workmen  are  of  such  a 
character  that  the  nability  of  the  employer  to  divers  of  his 
workmen  depends  upon  circumstances  common  to  a  whole 
class  of  their  claims,  the  names  of  all  the  workmen  whose 
claims  are  grounded  upon  common  circumstances  may  be 
inserted  as  plaintifiB  in  one  summons.  Where  the  number 
of  tuch  plaintiffs  is  large,  the  name  of  one  plaintiff  only 
may  be  inserted  in  the  body  of  the  summons,  and  in  such 
ease  the  names  of  the  other  plaintiffs,  together  with  their 
descriptions  and  addresses  and  the  amounts  of  their 
respective  claims,  may  be  indorsed  on  the  summons  or 
added  in  a  schedule  thereto  annexed. 

5.  Defendant  may  object  that  a  plaintiff* s  claim  shall  be 
heard  separately,']  The  employer  may,  at  the  hearing  of 
any  such  summons,  object  that  the  claim  of  any  plaintiff 
included  in  the  summons  ought  to  be  separately  heard  and 
determined,  either  on  the  ground  that  the  amount  claimed 
is  disputed,  as  well  as  the  liability,  or  as  depending  on 
special  circumstances.  The  name  of  any  plaintiff,  whose 
claim  is  so  objected  to,  shall  be  struck  out  by  order  of  the 
court  of  summary  jurisdiction. 

6.  Determination  of  jirst-named  plaintiff* s  claim  to  deter- 
mine  tlie  others.]  When  the  summons  comes  on  for  hearing, 
the  case  of  the  plaintiff  first  named  in  the  summons  shall 
(unless  the  court  otherwise  directs)  be  heard  and  deter- 
mined, and  the  claims  of  all  the  other  plaintiffs  whose 
names  shall  have  been  included  in  the  summons,  and  not 
struck  out  as  in  Rule  5  provided,  shall  abide  the  result  of 
the  case  so  determined. 

7.  Where  summons  dismissed,]  If  the  court  of  summary 
jurisdiction  dismisses  the  summons,  no  claim  shall  after- 
wards be  admitted  at  the  instance  of  any  workman  whose 
name  was  included  in  the  summons  (and  was  not  struck  out 
as  in  Rule  5  provided)  in  respect  of  the  claim  made  thereby, 
unless  he  shows  to  the  satisfaction  of  the  court  that  his 
name  was  included  in  the  summons  without  his  consent. 
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Where  claimants  succeed.'\  If  the  court  of  summary 
diction  finds  in  favour  of  the  plaintiff  whose  case  is 
,  it  shall  make  an  order  on  all  the  claims  of  the 
itifiFs  included  in  the  summons  (not  struck  out  as  in 
I  5  provided),  and  such  order  shall  operate  and  take 
t  as  if  the  claim  of  each  workman,  whose  name  may 

been  so  included  as  a  plaintiff  in  the  summons  and 
;truck  out,  had  been  separately  heard  and  determined 
le  court,  and  an  order  had  been  made  on  each  such 
1. 

New  trial,]  The  court  of  summary  jurisdiction  by 
n  any  action  has  been  determined  ex  parte  may,  at 
iame  or  any  subsequent  court,  set  aside  any  judgment 
ven,  and  any  process  thereof,  and  may  grant  a  new 
on  such  terms  as  the  court  may  think  nt. 

(,  Fees.]  The  fees  to  be  paid  by  a  person  seeking  the 
tance  of  the  court  of  summary  jurisdiction  shall  be 
J  contained  in  the  Schedule  annexed  hereto. 

.  Costs.]  The  court  of  summary  jurisdiction  may,  in 
iscretion,  allow  any  party,  in  respect  of  any  expense 
nay  incurred  in  the  employment  of  a  solicitor,  any 
not  exceeding  ten  shillings  where  the  sum  claimed 
eds  forty  shillings,  and  not  exceeding  fifteen  shillings 
•e  it  exceeds  five  pounds. 

5.  Forms.]  The  forms  in  force  under  the  Summary 
sdiction  Rules,  1886,  so  far  as  the  same  are  applicable, 
ther  with  the  forms  in  the  Schedule  hereto,  and  forms 
be  like  effect,  with  such  variations  as  circumstances 
require,  may  be  used  in  proceedings  under  this  Act. 

t.  Annulm£nt.]  The  Rules  and  Forms  under  the 
doyers  and  Workmen  Act,  1875,  heretofore  in  use  are 
by  annulled. 

(Signed)        Herschell,  C. 
;th  July,  1886. 
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SCHEDULE. 

1. 

Obdeb  Rescindino  Contbact. 

Id  the  [county  of  .    Petty  sesHonal  division  of  ]. 

Between  A.  B.  Plaintiff, 

and 
C.  2>.  Defendant. 

Before  the  court  of  snmmary  jurisdiction  nitting  at 
It  is  adjudged  that  the  \or  this]  contract  [or  instrument  of  apprentice- 
ship] made  between  the  plaintiff  and  defendant  [on  the  day  of 
,18    ]  be  rescinded,  and  that  the  plaintiff  [or  defendant]  do  poj 
to           ,  the  sum  of           pounds,  being  the  whole  [or  a  part]  for  wages 
[or  damages,  or  in  respect  of  the  premium  paid  on  such  instrument  of 

Dated  ih»  day  of  ,  one  thousand  eight  hundred  and 

J.  P..  (L.8.) 

Justice  of  the  Peace  for  the  [county"]  aforesaid. 


Obdbb  fob  Pebfobmakcb  op  Contbact. 

In  the  [county  of  .    Petty  tesHontU  dimsUm  of  ], 

Between  A.  B.  Plaintiff, 

and 
C,  B.  [and  E,  F,"]  Defendant. 

Before  the  court  of  summary  jurisdiction  at 

It  is  ordered  that  the  defendant  [C.  2>.]  do  perform  his  contract  [of 
apprenticeship]  with  the  plaintiff ,  that  is  to  say  [setting  out  the  particulars 
^necessary']. 

And  that  he  [or  the  defendant  K  F,]  do  pay  to  the  plaintiff  the  sum 
of  for  danuiffes]. 

And  the  defendant,  the  said  E,  F.  [or  ^.  D.],  being  willing  to  give 
security  for  the  performance  of  such  contract,  the  court  hereby  accepts  his 
security  in  pounds,  with  suret  in  pounds  [each]  for  the 

performance  of  such  contract  as  aforesaid  [in  place  of  the  payment  of 
[£  part  of]  such  damages]. 

Dated  the  day  of  ,  one  thousand  eight  hundred  and 

J,  P.,  (L.8.) 

Justice  of  the  Peace  for  the  [county]  oforesatd. 
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^^  8. 

DSBTAKINO  BY  DEFENDANT    TO  PERFORM  CONTRACT. 

[county  of  .    Petty  sesHonal  ditision  of 

reen  A,  B.  Plaintiff, 

and 
C.  2>.  Defendant. 

Eis  it  baying  been  fonnd  bj  tbe  court  of  summary  juriadictioD, 
t  ,  on  tbe  dav  of  ,  that  tbe  defendant  luui 

be  contract  for  tbe  breach  of  which  he  was  summoned,  it  is 
bat  he  should  give  security  for  tbe  performance  of  his  contract : 
herefore,  I  tbe  defendant,  and  we  [orV^  his  suret        ,  do  under- 
the  said  defendant  will  perform  the  said  contract,  that  is  to  ssj 
mt  the  partienlars  if  neeetiary]  : 

e  do  hereby  severally  acknowledge  ourselves  bound  to  forfeit  to 
tiff  the  sum  of  pounds  and  shillings,  in  case  the  said 

t  fails  to  perform  what  he  has  hereby  undertaken  to  perform. 
QSigned  where  not  taken  orally')        C.  2>.,  Defendant 


KF.\ 
Q,H.] 


Snreiies. 

cr.  XI. I 

Taken  before  me  this  day  of 

J.  P.,  (L.6.) 

ice  of  the  Peace  for  the  [county^  aforesaid. 


Fees. 

i.  i. 
r  of  eveiy  plaint,  including  summons  thereon    -        -       -    1    0 

r  in  writing  on  a  plaint 2    0 

r  undertaking  given  by  way  of  security    -        -        •       -20 

ment  summons,  including  hearing 10 

EUit  of  distress  or  order  of  commitment     -        -        ..20 

nons  to  witness 10 

Where  the  sum  claimed  exceeds  £1,  or  the  sum  in  respect  of  the 
lent  of  which  the  summons  for  or  order  of  commitment  or  warraot 
as  issues  exceeds  £1  an  additional  fee  of  U.  on  each  fee  shall  be 

ige  in  servifig  or  executing  process,  ^  Such  reasonable  cost  as 
r  costs  of  conveying  to  prison  -  -  V  may  be  allowed  by  the 
ivit  and  postage      -        -        -        -J         court. 
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THE    SUMMAEY    JUEISDICTION 
(PKOCESS)  ACT,  1881. 

(44  &  45  Vict.  c.  24.) 

An  Act  to  amend  the  Law  respecting  the  Service  of  Process 
of  Courts  of  Summary  Jurisdiction  in  England  and 
Scotland.  [18th  July  1881.] 

1.  Short  title.]  This  Act  may  be  cited  as  the  Sammary 
Jurisdiction  (Process)  Act,  1881. 

This  Act  shall  be  deemed  to  be  included  in  the  expres- 
sions "  Summary  Jurisdiction  Acts "  and  "  Summary 
Jurisdiction  (English)  Acts." 

2.  Extent  of  Act.]  This  Act  shall  not  apply  to  Ireland. 

3.  [Repealed  hy  57  &  58  Vict.  c.  56.] 

4.  Service  of  process  of  English  court  in  Scotland 
and  of  Scotch  court  in  England.]  Subject  to  the  pro- 
visions of  this  Act,  any  process  issued  under  the  Summary 
Jurisdiction  Acts  may,  if  issued  by  a  court  of  summary 
jurisdiction  in  England  and  endorsed  by  a  court  of 
summary  jurisdiction  in  Scotland,  or  issued  by  a  court  of 
summary  jurisdiction  in  Scotland  and  endorsed  by  a 
court  of  summary  jurisdiction  in  England,  be  served  and 
executed  within  the  jurisdiction  of  the  endorsing  court  in 
like  manner  as  it  may  be  served  and  executed  in  the 
jurisdiction  of  the  issuing  court,  and  that  by  an  officer 
either  of  the  issuing  or  of  the  endorsing  court. 

For  the  purposes  of  this  Act — 

(1)  Any  process  may  be  issued  and  endorsed  under  the 
hand  of  any  such  person  as  is  declared  by  this 
Act  to  be  a  court  of  summary  jurisdiction,  and 
may  be  endorsed  upon  proof  alone  of  the  hand- 
writing of  the  person  issuing  it,  and  such  proof 
may  be  either  on  oath  or  by  such  solemn  declara- 
tion as  is  mentioned  in  section  forty-one  of  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  or  by  any  like  declaration  taken  in  Scot- 
land before  a  sheriff,  justice  of  the  peace,   or 
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Soct.  4  other    magistrate    having    the    authority  of  a 

]ustice  of  the  peace.  Such  endorsement  may 
be  in  the  form  contained  in  the  schedule  to  this 
Act  annexed,  or  in  a  form  to  the  like  effect : 

(2)  Where  any  process  requiring  the  appearance  of  a 

person  to  answer  any  information  or  complaint 
has  been  served  in  pursuance  of  this  section,  the 
court,  before  issuing  a  warrant  for  the  appre- 
hension of  such  person  for  failure  so  to  appear, 
shall  be  satisfied  on  oath  that  there  is  sufficient 
primfi,  facie  evidence  in  support  of  such  informa- 
tion or  complaint : 

(3)  If  the  process  is  to  procure  the  attendance  of  a 

witness,  the  court  issuing  the  process  shall  be 
satisfied  on  oath  of  the  probability  that  the 
evidence  of  such  witness  will  be  material,  and 
that  the  witness  will  not  appear  voluntarily 
without  such  process,  and  the  witness  shall  not 
be  subject  to  any  liability  for  not  obeying  the 
process  unless  a  reasonable  amount  for  his 
expenses  has  been  paid  or  tendered  to  him : 

(4)  This  Act  shall  not  apply  to  any  process  requiring 

the  appearance  of  a  person  to  answer  a  com- 
plaint if  issued  by  an  English  court  of  summary 
jurisdiction  for  the  recovery  of  a  sum  of  money 
which  is  a  civil  debt  within  the  meaning  of  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict 
c.  49),  or  if  issued  by  a  Scotch  court  in  a  case 
which  falls  within  the  definition  of  "  civil  jnrifl- 
diction  "  contained  in  the  Summary  Procedure 
Act,  1864  (27  &  28  Vict.  c.  53). 

For  form  in  Schedule  to  this  Act,  see  posty  p.  285. 

Proof  by  Declaration  of  Service  of  ProcesB,  Handwritiiig,  etc 

—For  8.  41  of  42  &  43  Vict.  c.  49,  see  p.  195,  ante. 

The  form  referable  to  this  section  is  Form  [46]  of  the  Consoli- 
dated Forms,  ante,  p.  249. 

Order  of  Maintenance.— At  52  J.  P.  348  the  learned  editors 
of  the  Justice  of  the  Peace  express  an  opinion  that  a  complaint 
made  for  the  pmpose  of  obtaining  an  order  of  maintenance  is  a 
complaint  for  the  recovery  of  money,  which  is  a  civil  debt,  and  is 
in  their  opinion  a  complaint  within  this  sub-section  and  cannot  be 
served  in  Scotland  in  manner  provided  by  this  Act. 

5.  Provision  as  to  execution  of  process.']  Where  a  person 
is  apprehended  under  any  process  executed  in  pursuance 
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of  this  Act,  such  person  shall  be  forthwith  taken  to  some      Sec5t.  6. 
place  within   the  jurisdiction  of  the   court   issuing   the 
process,  and  be  there  dealt  with  as  if  he  had  been  there 
apprehended. 

A  warrant  of  distress  issued  in  England  when  endorsed 
in  pursuance  of  this  Act  shall  be  executed  in  Scotland  as 
if  it  were  a  Scotch  warrant  of  poinding  and  sale,  and  a 
Scotch  warrant  of  poinding  and  sale  when  endorsed  in 
pnrsaance  of  this  Act  shall  be  executed  in  England  as  if 
it  were  an  English  warrant  of  distress,  and  the  enact- 
ments relating  to  the  said  warrants  respectively  shall 
apply  accordingly,  except  that  any  account  of  the  costs 
and  charges  in  connection  with  the  execution,  or  of  the 
money  levied  thereby  or  otherwise  relating  to  the  execu- 
tion, shall  be  made,  and  any  money  raised  by  the  execution 
shall  be  dealt  with  in  like  manner  as  if  the  warrant  had 
been  executed  wiUiin  the  jurisdiction  of  the  court  issuing 
the  warrant. 

6.  Provision  as  to  bastardy  proceedings  in  England  and 
Scotland.']  A  court  of  summary  jurisdiction  in  England 
and  a  sheriff  court  in  Scotland  shall  respectively  have 
jurisdiction  by  order  or  decree  to  adjudge  a  person  within 
the  jurisdiction  of  the  court  to  pay  for  the  maintenance 
and   education   of  a  bastard  child   of  which   he   is   the 

Entative  father,  and  for  the  expenses  incidental  to  the 
irth  of  such  child,  and  for  the  funeral  expenses  of  such 
child  notwithstanding  that  such  person  ordinarily  resides, 
or  the  child  has  been  born,  or  the  mother  of  it  ordinarily 
resides,  where  the  court  is  English,  in  Scotland,  or  where 
the  court  is  Scotch,  in  England,  in  like  manner  as  the 
court  has  jurisdiction  in  any  other  case. 

Any  process  issued  in  England  or  Scotland  to  enforce 
obedience  to  such  order  or  decree  may  be  endorsed  and 
executed  in  Scotland  and  England  respectively  in  manner 
provided  by  this  Act  with  respect  to  process  of  a  court  of 
summary  jurisdiction. 

Any  bastardy  order  of  a  court  of  summary  jurisdiction 
in  England  may  be  registered  in  the  books  of  a  sheriff 
court  in  Scotland,  and  thereupon  a  warrant  of  arrestment 
may  be  issued  in  like  manner  as  if  such  order  were  a 
decree  of  the  said  sheriff  court. 

This  section  does  not  enable  a  summons  under  the  Bastardy 
Laws  Amendment  Act,  1872  (35  &  36  Vict.  c.  65),  issued  by 
the  justices  in  England  to  be  served  on   the  putative  father  in 
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Sect.  6.       Scotland  ;  and,  therefore,  where  such  summons  is  served  in  Scotland, 

and  the  person  so  served  does  not  appear  at  the  hearing,  the 

NoTS.  justices  have  no  jurisdiction  to  make  an  affiliation  order  (Eeg.  v. 
Thompson  and  Others,  JJ.,  and  Duncan,  L.  B.  12  Q.  B.  D.  261 ; 
47  J.  P.  820  n. ;  48  J.  P.  324  ;  60  L.  T.  187  ;  53  L.  J.  M.  C.  65 ; 
32  W.  B.  398,  Court  of  Appeal  ;  and  in  the  House  of  Lords 
(affirming  Court  of  Appeal),  10  App.  Cas.  45  ;  49  J.  P.  276 ; 
54  L.  J.  M.  C.  57  ;  52  L.  T.  1  ;  33  W.  B.  525). 

In  the  Court  of  Appeal,  Lord  Esher,  M.B.,  thus  explains  the 
section  (at  p.  66  of  53  L.  J.  M.  C.)  :  "  The  reading  of  the  statute 
seems  to  be  to  me  that  it  gives  jurisdiction  to  magistrates  who  are 
not  of  the  district  where  the  woman  resides,  and  that  when  the 
^  woman  ordinarily  resides  in  England,  a  Scotch  court  may  notwith- 
standing that,  make  an  order  against  the  father  if  he  is  within  the 
jurisdiction — that  is,  in  Scotland.  So  in  like  manner  if  the  motiier 
ordinarily  resides  in  Scotland  and  the  father  in  En^^d,  the 
justices  here  may  make  an  order  against  him  although  the  mother 
ordinarily  resides  in  Scotland,  therefore  it  gives  the  mother  a 
larger  remedy  than  before  ;  so  that  if  she  goes  into  Scotland  and 
the  father  is  within  the  jurisdiction  of  th^  Scotch  court,  the 
sheriff  court  may  make  an  order  against  him.  The  section 
negatives  the  idea  that  an  English  court  may  make  an  order 
against  a  person  who  is  in  Scotland  and  therefore  not  within  its 
jurisdiction.  It  is  for  the  Scotch  court  to  do  that,  therefore  the 
section  does  not  reach  this  case.*'  And  Lord  Selborne,  L.O.,  in 
the  House  of  Lords  (at  p.  60  of  54  L.  J.  M.  C),  say* :  "And 
therefore  the  effect  of  that  sixth  section  is  this,  not  to  provide 
that  in  those  cases  a  man  who  is  alleged  to  be  the  father  of  a 
bastard  child  shall  be  capable  of  being  oompulsorily  brought 
within  the  jurisdiction  of  a  court  to  the  jurisdiction  of  which  he  is 
not  subject,  either  ratione  peraorue  or  ratione  loci;  but  that  a 
Scotch  sheriff  court  shall  now  have  given  to  it  for  the  first  time 
the  ordinary  bastardy  jurisdiction  as  against  a  person  within  the 
jurisdiction  of  that  court,  and  that  for  that  purpose  the  condition 
which  is  expressed  in  the  (Bastardy)  Acts  of  1844  and  1872,  that 
the  mother  must  apply  to  the  justices  of  the  place  where  she 
ordinarily  resides  is  not  to  be  applicable.  The  Scotch  sheriff 
court  is  to  have  jurisdiction  not  over  people  in  England  but  over 
people  within  the  jurisdiction  of  the  Scotch  sheriff  court,  notwith- 
standing that  the  mother  ordinarily  resides  in  England.'' 

7.  Saving.]  This  Act  shall  be  in  addition  to  and  not 
in  derogation  of  any  power  existing  under  any  other  Act 
relating  to  the  execution  of  any  warrant  or  other  process 
in  England  and  Scotland  respectively. 

8.  Definitions.']  In  this  Act,  unless  the  context  other- 
wise requires, — 

The  expression  "  process  "  includes  any  summons  or 
warrant  of  citation  to  appear  either  to  answer  any  infor- 
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maidon  or  complaint,  or  as  a  witness  ;  also  any  warrant  of  Sect.  8. 
commitment,  any  warrant  of  imprisonment,  any  warrant 
of  distress,  any  warrant  of  poinding  and  sale,  also  any 
order  or  minute  of  a  court  of  summary  jurisdiction  or 
copy  of  such  order  or  minute,  also  an  extract  decree,  and 
any  other  document  or  process,  other  than  a  warrant  of 
arrestment,  required  for  any  purpose  connected  with  a 
court  of  summary  jurisdiction  to  be  served  or  executed. 

The  expression  "  sheriff"  shall  include  sheriff  substitute. 

The  expression  "  court  of  summary  jurisdiction"  means 
any  justice  of  the  peace,  also  any  officer  or  other  magis- 
trate having  the  authority  in  England  or  Scotland  of  a 
justice  of  the  peace,  also  in  Scotland  the  sheriff. 

The  expression  "  officer  of  a  court  of  summary  jurisdic- 
tion "  means  the  constable,  officer,  or  person  to  whom  any 
process  issued  by  the  court  is  directed,  or  who  is  by  law 
required  or  authorised  to  serve  or  execute  any  process 
issued  by  the  court. 

Poinding  and  sale  is  a  Scotch  process  similar  to  an  English 
distress  warrant. 

A  warrant  of  arrestment  is  a  Scotch  process  equivalent  to  "  a 
foreign  attachment  which  prevails  only  in  London  and  one  or  two 
other  places/'  "  if  after  judgment  it  prevails  in  courts  of  civil  law, 
under  the  name  of  attachment "  (see  Compendium  of  English  and 
Scotch  Law,  Paterson). 

SCHEDULE. 

Indorsement  in  backing  a  Process. 

Whereas  proof  hath  this  day  been  made  before  me,  one  of  her 
Majesty's  justices  of  the  peace  [sheriff  or  other  magistrate']  for  the 
[county  or  burgh]  of  ,  that  the  name  of  ^.  B.  to  the  within, 

warrant  [or  summons  or  order  or  minute,  or  copy  of  order 
or  minute  or  other  document]  subscribed  is  of  the  handwriting  of 
the  justice  of  the  peace  [sheriff  or  other  magistrate]  within  men- 
tioned, I  do  therefore  hereby  authorise  C.  D.  who  bringeth  to  me 
this  warrant  [or  summons  or  order  or  minute,  or  copy  of  order  or 
minute  or  oOier  document]  and  all  other  persons  by  whom  the 
same  maybe  lawfully  served  [or  executed],  and  also  all  constables 
and  other  peace  officers  of  the  said  [county  or  burgh]  of  to 

serve  and  execute  the  same  within  the  said  last-mentioned 
[county  or  burgh]. 

Given  under  my  hand  this  day  of  ,18 
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THE 

INDICTABLE  OFFENCES  ACT,  1848. 


(11  &  12  Vict.  c.  42). 

An  Act  to  facilitate  the  Performance  of  the  Duties  of 
Justices  of  the  Peace  out  of  Sessions  within  England 
and  Wales,  with  respect  to  Persons  charged  with 
Indictable  Offences,  [14th  August  1848.] 

1.  Grant  of  warrant  or  summons  against  persons  charged 
with  offencesA  In  all  cases  where  a  charge  or  complaint 
(A.)  shall  be  made  before  any  one  or  more  of  her 
Majesty's  justices  of  the  peace  for  any  county,  riding, 
division,  liberty,  city,  borough,  or  place,  within  England 
or  Wales,  that  any  person  has  committed  or  is  suspected 
to  have  committed  any  treason,  felony,  or  indictable 
misdemeanor,  or  other  indictable  offence  whatsoever, 
within  the  limits  of  the  jurisdiction  of  such  justice  or 
justices  of  the  peace,  or  that  any  person  guilty  or 
suspected  to  be  guilty  of  having  committed  any  such  crime 
or  offence  elsewhere  out  of  the  jurisdiction  of  such  justice  or 
justices  is  residing  or  being  or  is  suspected  to  reside  or  be 
within  the  limits  of  the  jurisdiction  of  such  justice  or 
justices,  then  and  in  every  such  case,  if  the  person  so 
charged  or  complained  against  shall  not  then  be  in 
custody,  it  shall  be  lawful  for  stch  justice  or  justices  of 
the  peace  to  issue  his  or  their  warrant  (B.^)  to  apprehend 
such  person,  and  to  cause  him  to  be  brougnt  before  such 
justice  or  justices,  or  any  other  justice  or  justices  for  the 
same  county,  riding,  division,  liberty,  city,  borough,  or 

Elace,  to  answer  to  such  charge,  or  complaint,  and  to 
e  further  dealt  with  according  to  law  :  Provided  always, 
that  in  all  cases  it  shall  be  lawful  for  such  justice  or 
justices  to  whom  such  charge  or  complaint  shall  be 
preferred,  if  he  or  they  shall  so  think  fit,  instead  of  issuing 
in  the  first  instance  his  or  their  warrant  to  apprehend  the 
person  so  charged  or  complained  against,  to  issue  his  or 
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their  summons  (C.)  directed  ix)  such  person,  requiring  him  Sect.  1. 
to  appear  before  the  said  justice  or  justices  at  a  time  and 
place  to  be  therein  mentioned,  or  before  such  other  justice 
or  justices  of  the  same  county,  riding,  division,  liberty, 
city,  borough,  or  place  as  may  then  be  there ;  and  if  after 
being  served  with  such  summons  in  manner  hereinafter 
mentioned  he  shall  fail  to  appear  at  such  time  and  place, 
in  obedience  to  such  summons,  then  and  in  every  such 
case  the  said  justice  or  justices,  or  any  other  justice  or 
justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  may  issue  his  or  their 
warrant  (D.)  to  apprehend  such  person  so  charged 
and  complained  against,  and  cause  such  person  to  be 
brought  before  him  or  them,  or  before  some  other  justice 
or  justices  of  the  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  to  answer  to  the 
said  charge  or  complaint,  and  to  be  further  dealt  with 
according  to  law  :  Provided  nevertheless,  that  nothing 
herein  contained  shall  prevent  any  justice  or  justices  of 
the  peace  from  issuing  the  warrant  hereinbefore  first- 
mentioned  at  any  time  before  or  after  the  time  mentioned 
in  such  summons  for  the  appearance  of  the  said  accused 
party. 

Director  of  Public  Prosecutions. — It  is  now  provided  by  the 
Prosecution  of  Offences  Act,  1879  (42  &  43  Vict.  c.  22),  post,  that 
the  Secretary  of  State  may  appoint  an  officer,  to  be  called  the 
director  of  public  prosecutions,  who  under  regulations  to  be  made 
in  pursuance  of  the  Act  shall  take  action  in  cases  which  appear  to 
be  of  importance  or  difficulty,  or  in  which  special  circumstances, 
or  the  refusal  or  failure  of  a  person  to  proceed  with  a  prosecution 
appear  to  render  the  action  of  such  director  necessary  and  secure 
the  due  prosecution  of  an  offender.  This  Act  was  amended  by 
the  Prosecution  of  Offences  Act,  1884  (47  &  48  Vict.  c.  bS)ypo8t, 
which  by  s.  2  provided  that  the  person  for  the  time  being  holding 
the  office  of  Solicitor  for  the  Treasury  should  be  director  of  public 
prosecutions,  and  also  by  the  same  section  revoked  all  appoint- 
ments under  the  Act  of  1879. 

Commission  of  the  Peace — Counties. — By  a  rule  made  by 
Order  in  Council  by  virtue  of  the  Crown  Office  Act,  1877  (40  & 
41  Vict.  c.  41),  the  form  to  be  used  for  commissions  of  the  peace  for 
counties  was  prescribed.  The  following  is  the  present  form  of 
commission  of  the  peace  for  counties  : 

"Edward,  by  the  grace  of  God,  etc.  to  the  Lord  Chancellor,  his 
Majesty's  Judges,  etc.,  etc.,  and  to  the  persons  named  in  the 
Schedule  hereunto  annexed,  greeting. 

"  Know  ye,  that  we  have  assigned  you  jointly  and  severally  and 
every  one  of  you  our  justices  to  keep  our  peace  in  the  said  county 
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Sect.  1.      of  ;  and  to  keep  and  cause  to  be  kept  all  the  ordinances  and 

statutes  for  the  good  of  our  peace  and  for  the  preservation  of  the 

Note.  same,  and  for  the  quiet  rule  and  goyernment  of  our  people  made 
in  all  and  singular  their  articles  in  our  said  county  (as  well  within 
liberties  as  without)  according  to  the  force,  form,  and  effect  of  the 
same  ;  and  to  chastise  and  punish  all  persons  that  offend  against 
the  form  of  those  ordinances  and  statutes,  or  any  one  of  them  in 
the  aforesaid  county,  as  it  ought  to  be  done  according  to  the  form 
of  those  ordinances  and  statutes  ;  and  to  cause  to  come  before  you, 
or  any  one  of  you,  all  those  who  to  any  one  or  more  of  our  people 
concerning  their  bodies  or  the  firing  of  their  houses  have  used 
threats,  to  find  sufficient  security  for  the  peace  or  their  good 
behaviour  towards  us  and  our  people  ;  and  if  they  shall  refuse  to 
find  such  security,  then  them  in  our  prisons  until  they  shall  find 
such  security  to  cause  to  be  safely  kept.  We  have  also  assigned 
you  and  every  two  or  more  of  you  our  justices  to  inquire  the  truth 
more  fuUy  by  the  oath  of  good  and  lawful  men  of  the  aforesaid 
county,  by  whom  the  truth  of  the  matter  shall  be  the  better 
known,  of  all  and  all  manner  of  crimes,  trespasses,  and  all  and 
singular  other  offences  of  which  the  justices  of  our  peace  may  ot 
ought  lawfully  to  inquire,  by  whomsoever  and  after  what  manner 
soever  in  the  said  county  done  or  perpetrated,  or  which  shall 
happen  to  be  there  done  or  attempted  ;  and  to  inspect  all  indict- 
ments whatsoever  so  before  you  or  any  of  you  taken,  or  to  be 
taken,  or  before  others  late  our  justices  of  the  peace  in  the  afore- 
said county  made  or  taken,  and  not  yet  determined  ;  and  to  make 
and  continue  processes  thereupon  against  all  and  singular  the 
persons  so  indicted,  or  who  before  you  hereafter  shall  happen  to 
be  indicted  ;  and  to  hear  and  determine  all  and  singular  the 
crimes,  trespasses,  and  offences  aforesaid  and  all  and  singular  other 
the  premises  according  to  the  laws  and  statutes  of  our  realm,  as  in 
the  like  case  it  has  been  accustomed  or  ought  to  be  done  ;  and  the 
same  offenders  and  every  of  them,  for  their  offences  by  fines, 
ransoms,  amerciaments,  forfeitures,  and  other  means,  as  according 
to  the  law  and  custom  of  our  realm,  or  form  of  the  ordinances 
and  statutes  aforesaid,  it  has  been  accustomed,  or  ought  to  be  done 
to  chastise  and  punish. 

"Provided  always,  that  if  a -case  of  difficulty  upon  the  deter- 
mination of  any  of  the  premises  before  you  or  any  two  or  more  of 
you  shall  happen  to  arise  then  let  judgment  in  no  wise  be  given 
thereon  before  you  or  any  two  or  more  of  you  unless  in  the 
presence  of  one  of  our  justices  appointed  to  hold  the  assizes  in  the 
aforesaid  county. 

"  And  therefore  we  command  you  and  every  of  you  that  to 
keeping  the  peace,  ordinances,  statutes,  and  all  and  singular  other 
the  premises,  you  diligently  apply  yourselves  ;  and  that  at  certain 
days  and  places  which  you  or  any  such  two  or  more  of  you  (as  is 
aforesaid)  shall  appoint  for  these  purposes,  into  the  premises  ye 
make  inquiries,  and  all  and  singular  the  premises  hear  and 
determine,  and  perform  and  fulfil  them  in  the  aforesaid  fonn, 
doing  therein  what  to  justice  appertains,  according  to  the  law  and 
custom  of  our  realm. 
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"  And  we  command  by  the  tenor  of  these  presents  our  sheriff  of      Sect.  1. 

the  said  comity  of  ,  that  at  certain  days  and  places,  which         

you  or  any  such  two  or  more  of  you  (as  is  aforesaid)  shall  make       Note. 

known  to  him  he  cause  to  come  before  you  or  such  two  or  more 

of  you  as  is  aforesaid,  so  many  and  such  good  and  lawful  men  of 

his  bailiwick  (as  well  within  liberties  as  without),  by  whom  the 

truth  of  the  matter  in  the  premises  shall  be  the  better  known  and 

determined." 

CnstOB  Botulomm. — "  We  also  command  the  keeper  of  the  rolls 
of  our  peace  in  our  county  aforesaid  to  bring  before  you  at  the 
days  and  places  aforesaid  the  writs,  precepts,  processes,  and  indict- 
ments aforesaid,  that  they  may  be  inspected,  and  by  a  due  course 
determined  as  is  aforesaid.  In  witness  whereof  we  have  caused 
these  our  letters  to  be  made  patent.  Witness,  etc."  The  Schedule 
annexed  contains  the  names  of  all  the  justices  of  the  peace  of  the 
said  county. 

An  interesting  article  on  the  Ck>mmis8ion  of  the  Peace  and  its 
early  history  is  to  be  found  at  70  J.  P.  N.  217. 

QnalifLcation  of  a  Justice  of  the  Peace  for  Oonnty.— The 
Justices  of  the  Peace  Act,  1906  (6£dw.7,  c.  16),  abolishes  the  long 
standing  property  qualification  for  justices.  The  provisions  of 
this  statute  necessary  to  be  here  referred  to  are  : 

1.  The  qualification  by  estate  required  in  the  case  of  a  justice 
of  the  peace  for  any  county  shall  be  abolished. 

2.  A  person,  if  in  other  respects  the  law  allows  of  it,  may  be 
appointed  a  justice  of  the  peace  for  any  county,  notwithstanding 
that  be  does  not  reside  in  the  county,  if  he  resides  within  seven 
miles  thereof. 

3.  A  solicitor,  if  otherwise  qualified,  may  be  appointed  a  justice 
of  the  peace  for  any  county,  but  it  shall  not  be  lawful  for  any 
solicitor  being  a  justice,  or  any  partner  of  his,  to  practice  directly 
or  indirectly  before  the  justices  for  that  county  or  any  borough 
within  the  county, 

4.  Any  person  who  is  a  justice  of  the  peace  by  virtue  only 
of  holding  or  having  held  any  office  may  be  excluded  from  the 
exercise  of  his  functions  as  such  justice  by  the  same  authority  by 
which  other  justices  can  be  removed  from  the  commission  of  the 
peace. 

5. — (1)  In  this  Act  the  expression  "county"  includes  any 
riding  or  division  of  a  county. 

And  by  s.  5  (2)  the  various  existing  enactments  as  to  qualifica- 
tion are  repealed. 

Acts  of  Unqualified  Justice  not  Void. — In  Margate  Pier 
Co.  V.  Harmam,  3  B.  &  Aid.  266,  it  was  decided  that  the  acts  of  a 
justice  who  has  not  duly  qualified  are  not  absolutely  void :  and 
therefore,  where  persons  seizing  goods  under  a  warrant  of  distress 
signed  by  a  justice  who  had  not  taken  the  oath  at  the  general 
sessions,  and  had  not  handed  in  the  certificate  required,  are  not 
trespassers,  Abbott,  C.J.,  saying  :   "  We  think   the  restraining 
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.Sect.  1.      clanses  (of  the  repealed  statute  18  Geo.  2,  c.  20)  are  only  prohibi- 

tory  npon  the  justices,  and  the  proper  effect  of  the  third  section  is 

Note.  o^iy  ^  make  it  unlawful  in  him  to  act  as  such  but  not  to  make  his 
acts  invalid.  The  interest  of  the  public  requires  that  the  acts  done 
should  be  sustained,  and  suflScient  effect  is  given  to  the  siatute  by 
considering  its  provisions  as  penal  upon  the  person  so  acting." 
And  in  R,  v.  Hei  efordshire  J  J,,  1  Chitty  Rep.  700,  Holroyd,  J., 
said  (dealing  with  the  same  section)  :  ''  The  statute  merrfy 
operates  as  a  personal  prohibition,  declaring  that  it  shall  be  unlaw- 
ful for  the  magistrate  to  act,  and  he  is  punishable  for  so  doing 
that  which  the  statute  prohibits  him  from  doing,  but  his  acts  are 
not  void." 

Olerk  of  Peace  can  be  a  Justice.— A  person  holding  the 
conmiission  of  the  peace  was  appointed  clerk  of  the  peace,  and 
acted  in  both  capacities  in  the  same  county : — Held^  that  the 
clerkship  of  the  peace  did  not  vacate  the  commission  of  the  peace 
{Forbes  v.  Lloyd,  10  L.E.  Ir.  C.  L.  552). 

Sherifll — A  justice  of  the  peace  who  is  appointed  sheriff  cannot 
during  his  year  of  office  act  as  a  justice  of  the  peace  for  the 
county  of  which  he  is  sheriff.  This  disqualification  extends  to 
financial  matters  or  "county  business'*  as  well  as  to  criminal 
matters. 

Coroner. — BuJ^  a  justice  of  the  peace  is  not  disqualified  from 
acting  as  such  by  means  of  his  being  elected  coroner  for  the 
county  or  division  for  which  he  so  acts  as  justice  (/)arwv. 
Pembrokeshire  JJ,,  L.  R.  7  Q.  B.  613). 

See  also  note  to  s.  6  of  11  &  12  Vict.  c.  43,  anU,  p.  37. 

Bankruptcy.— By  the  Bankruptcy  Act,  1883  (46  &  47  Tict 
<j.  52),  s.  42  (1),  where  a  debtor  is  adjudged  a  bankrupt  he  shall 
be  disqualified  for  (c)  being  appointed  or  acting  as  a  justice  of 
the  peace  ;  but  (2)  the  disqualification  shall  be  removed  and  cease 
if  and  when  (a)  the  adjudication  of  bankruptcy  against  him  is 
annulled  ;  or  (b)  he  obtains  from  the  court  his  discharge,  with  a 
certificate  to  the  effect  that  his  bankruptcy  was  caused  by  misfor- 
tune, without  any  misconduct  on  his  part. 

Corrupt  Practices,  Parliamentary. — As  to  the  disqualification 
of  justices,  see  also  the  Corrupt  Practices  Act,  1883  (46  &  47  Vict 
c.  51),  s.  38,  sub-s.  (6)  of  which  enacts  that  when  any  person  who 
is  a  justice  of  the  peace  is  reported  by  an  election  court  or  com- 
missioners to  have  been  guilty  of  any  corrupt  practice,  whether  he 
has  obtained  a  certificate  of  indemnity  or  not,  it  shall  be  the  duty 
of  the  director  of  public  prosecutions  to  report  the  case  to  the 
Lord  Chancellor,  with  evidence  of  such  corrupt  practice  ;  and 
where  such  person  acts  as  a  justice  of  the  peace  by  virtue  of 
his  being  or  having  been  mayor  of  a  borough,  the  Lord  Chan- 
cellor shall  have  the  same  power  to  remove  such  justice  from  being 
a  justice  of  the  peace  as  if  he  was  named  in  the  commission  of  the 
peace.     This  Act  relates  to  parliamentary  elections. 
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Municipal  Elections. — With  reference  to  municipal  elections,  see      Sect.  1. 

88. 78  and  79  of  the  Municipal  Corporations  Act,  1882  (45  &  4G  Vict.  

c.  50).  Section  78  provides  that  a  person  guilty  of  a  corrupt  Note. 
practice  at  a  municipal  election  shall  be  subject  to  the  same 
forfeitures,  etc.,  as  if  such  corrupt  practice  had  been  at  a  parlia- 
mentary election,  and  s.  79  enacts  in  effect  that  when  a  candidate 
has  been  guilty  of  a  corrupt  practice,-  or  has  connived  at  such,  he 
shall,  whether  elected  or  not,  during  seven  years  from  the  report, 
be  incapable  of  (sub-s.  (1)  (b))  "acting  as  a  justice,  or  holding 
any  judicial  oflSce." 

Jnri£diction  of  Gounty  Justices  at  Petty  Sessions — Gom- 
mission  in  Boroughs. — Justices  for  the  county  can  sit  and  act  at 
any  petty  sessions  within  such  county.  And  see  the  Division  of 
Counties  Act,  1828  (9  Geo.  4,  c.  43), 

As  to  petty  sessions  in  boroughs,  see  12  &  13  Yict.  c.  18,  s.  1, 
<inU,  p.  35. 

The  following  is  the  form  of  the  commission  of  the  peace  as  used 
in  boroughs  :  **  Edward,  etc.  To  the  Mayor,  etc.  Know  ye  that 
we  have  assigned  you  and  every  of  you,  jointly  and  severally,  our 
justices  to  keep  our  peace  in  and  throughout  the  said  borough 
of  ,  and  to  keep  and  cause  to  be  kept  all  ordinances  and 

statutes  made  for  the  good  of  our  peace  and  for  the  conservation 
•of  the  same  and  for  the  quiet  rule  and  government  of  our  people 
in  all  and  every  the  articles  thereof  in  the  said  borough  according 
to  the  form  and  effect  of  the  same  and  to  chastise  and  punish  all 
persons  that  offend  against  the  forms  of  those  ordinances  or 
statutes  or  any  one  of  them  in  the  aforesaid  borough  as  it  ought 
to  be  done,  according  to  the  form  of  those  ordinances  and  statutes ; 
and  to  cause  to  come  before  you  or  any  one  of  you  all  those  who 
to  any  one  or  more  of  our  people  concerning  their  bodies  or  the 
firing  of  their  houses  have  used  threats,  to  find  sufficient  security 
for  the  peace  or  their  good  behaviour  towards  us  and.  our  people, 
and  if  they  shall  refuse  to  find  such  security  then  them  in  our 
prisons,  until  they  shall  find  such  security,  to  cause  to  be  safely 
kept.  And  therefore  We  command  you  that  you  diligently  apply 
yourselves  to  the  keeping  of  our  peace,  ordinances,  statutes,  and  all 
and  singular  other  the  premises  and  perform  and  fulfil  the  same  in 
the  form  aforesaid,  doing  therein  what  to  justice  appertains, 
according  to  the  laws  and  customs  of  England.     In  witness,''  etc. 

The  Schedule  annexed  contains  the  names  of  all  the  justices  of 
the  peace  of  the  borough. 

See  the  subject  of  the  commission  of  the  peace  for  counties  and 
boroughs  fully  and  historically  treated  of  in  Archbold's  Quarter 
Sessions  (5th  ed.),  pp.  1,  et  seq. 

Qnaliflcation  of  Borough  Justices.— The  Municipal  Corpora- 
tions Act,  1882  (45  &  46  Vict.  c.  50),  s.  157,  as  amended  by  the 
Justices  of  the  Peace  Act,  1906  (6  Edw.  7,  c.  16),  regulates  the 
qualification  of  borough  justices.  Sub-section  (2). — A  justice  for 
a  borough  shall  not  be  capable  of  acting  as  such  until  he  has  taken 
the  oath  required  to  be  taken  by  justices,  and  mad^  before  the 
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Sect  1.      mayor  or  two  other  members  of  the  conncil  a  declaration  J«  jj  t*^^ 

Eighth  Schedule.     See  the  Promissory  Oaths  Act,  1868  (31  & 

Note,        32  Vict.  c.  72),  ss.  4  and  6,  and  the  Promissory  Oaths  Act,  1871 
(34  &  35  Vict.  c.  48),  s.  2.  .^    . 

Sub-section  (3).— He  must  whUe  acting  as  such  reside  m  or 
within  seven  miles  of  the  borough,  or  occupy  a  house,  warehoiwe^ 
or  other  property  in  the  borough. 

Sub-section  (4).— He  need  not  be  a  burgess. 

JuriBdiction.  — As  to  the  territorial  jurisdiction  of  justic^ 
generally,  see  note  to  s.  6  of  11  &  12  Vict.  c.  43,  ante,  p.  31,  and 
ss.  6,  6,  and  7  of  11  &  12  Vict.  c.  42,  post,  and  notes  thereto. 

Bxtradition— Fugitive  OffenderB.— As  to  warrants  to  appre- 
hend offenders  when  out  of  the  country,  and  in  a  country  wi^ 
which  a  treaty  under  the  Extradition  Acts  is  in  existence,  see  33  & 
34  Vict.  c.  52,  and  36  &  37  Vict.  c.  60,  the  Extradition  Acts,  1870 
and  1873.  And  see  the  provisions  of  44  &  45  Vict.  c.  69  (The 
Fugitive  Offenders  Act,  1881),  as  to  offences  committed  in  one 
part  of  her  Majesty's  dominions  by  persons  found  in  another  part 
thereof,  and  the  arrest  of  such  persons.  This  Act  also  apjJies  to 
the  apprehension  of  persons  who  have  conmiitted  offences  in  any 
English  colony  and  have  escaped  therefrom  into  England,  or  tice 
veradj  repealing  6  &  7  Vict.  c.  34. 

Powers  of  Justices.— Properly  speaking,  the  powers  of  justices^ 
of  the  peace  are  of  two  kinds,  judicial  and  ministerial.  Their 
judicial  powers  extend  to  the  trial  at  general  or  quarter  sessions  of 
persons  charged  with  offences  ;  and  also  to  the  hearing  of  informa- 
tions and  complaints  at  petty  sessions  and  adjudicating  thereupon. 
Their  ministerial  powers  relate  to  the  receiving  of  informations 
and  complaints  as  to  indictable  offences,  as  well  as  other  offences 
which  they  may  be  empowered  by  statute  to  determine  in  the 
summary  way ;  to  the  signing  of  poor  rates  ;  making  orders  of 
removal  ;  orders  under  the  Lunacy  Acts  ;  and  to  the  enforcing  of 
convictions  or  orders  by  conmiitment,  or  by  warrant  of  distress  (as^ 
to  this  see  Reg.  v.  Webher,  16  T.  L.  R.  1),  smnmoning  offendere, 
taking  bail  and  the  like.  Not  only  is  the  authority  of  the  justices 
by  this  statute  extended  to  all  indictable  offences  without  excep- 
tion, but  it  is  also  extended  as  regards  the  place  where  the  offence 
may  have  been  committed  ;  that  is  to  say,  they  may  under  this 
section  issue  their  warrant  for  the  apprehension  of  a  person 
charged  with  or  suspected  of  having  committed  any  indictable 
offence  either  within  or  beyond  the  limits  of  their  jurisdiction, 
provided  in  the  latter  case  the  person  charged  is  within  or  suspected 
to  be  within  the  limits  of  their  jurisdiction,  but  in  the  former  case 
it  is  immaterial  where  the  person  may  be  at  the  time  of  the  issue 
of  the  warrant.  If  the  person  charged  be  beyond  the  limits  of  the 
justices*  jurisdiction,  the  warrant  may  be  backed  in  the  manner 
directed  by  s.  11,  ^o«^,  and  be  then  executed  if  the  offender  be 
found  within  the  jurisdiction  of  the  justices  by  whom  it  is^ 
backed.         • 
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As  to  backing  of  warrants,  see  Form  [K]  in  Schedule,  post^  and      Sect.  1 

s.  4  of  the  Indictable  Offences  Amendment  Act,  1868,  post,  and         

note  thereto.  Notb» 

The  11  &  12  Vict.  c.  42,  by  s.  32,  is  not  to  extend  to  Scotland 
or  Ireland,  or  to  the  Isles  of  Man,  Jersey  or  Guernsey,  save  and 
except  the  provisions  contained  in  it  respecting  the  backing  of 
warrants.  As  to  backing  Scotch  or  Irish  warrants  in  England,  see 
ss.  12 — 15,  post. 

Withdrawal  of  Warrant.  —  The  learned  editor  of  Stone's 
Justices'  Manual  says,  "  The  warrant  to  arrest  remains  in  force 
until  executed  *'  ;  but  a  justice  may  at  any  time  withdraw  his  own 
warrant,  which  is  a  mere  command  to  a  constable,  obtained  upon 
^  parte  application,  and  may  be  countermanded  at  any  time. 

Customs. — As  to  the  jurisdiction  of  justices  for  offences  against 
the  Customs,  see  39  &  40  Vict.  c.  36,  ss.  255—258.  That  Act 
provides,  for  the  purpose  of  giving  jurisdiction  under  it,  any 
offence  shall  be  deemed  to  have  been  conmiitted,  and  every  cause 
of  complaint  to  have  arisen,  in  the  place  in  which  it  was  actually 
committed  or  arose,  or  in  any  place  on  land  where  the  person  or 
offender  complained  of  may  be  brought. 

Murder  or  lianslaughter. — Section  10  of  the  Offences  Against 
the  Person  Act,  1861  (24  &  25  Vict.  c.  100),  provides  for  the  trial 
of  persons  for  murder  or  manslaughter  when  the  death  or  cause  of 
death  only  happens  in  England  or  Ireland,  and  s.  9  for  the  trial  of 
persons  for  murder  or  manslaughter  committed  on  land  abroad 
within  or  without  the  Queen's  dominions. 

Larceny  Act.— The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
8.  114,  gives  jurisdiction  to  justices  to  deal  with  offenders  where 
they  have  possession  of  the  property  stolen,  etc.,  in  the  same 
manner  as  if  it  had  been  originally  stolen,  etc.,  in  that  part. 

Section  64  deals  with  stealing  from  a  ship  in  distress  or  wrecked, 
and  place  of  trial  of  such  offence. 

And  s.  70  with  larcenies,  etc.,  by  persons  in  public  service  and 
police. 

And  see  the  Larceny  Act,  1896  (59  &  60  Vict.  c.  52),  as  to  the 
jurisdiction  of  justices  in  cases  of  receiving  or  being  in  possession 
of  property  stolen  outside  the  United  Kingdom. 

Post  Office  Offences.— The  Post  Office  (Offences)  Act,  1837 
(7  Will.  4  and  1  Vict.  c.  36),  s.  37,  provides  for  dealing  with  post 
office  offences  where  the  offence  was  committed,  or  where  the 
offender  has  been  apprehended,  or  in  any  place  (when  the  offence 
is  in  respect  of  a  mail,  etc.)  through  which  the  mail  passed. 

fi  Porgery.— Under  the  Forgery  Act,  1861  (24  &  25  Vict.  c.  98), 
s.  41,  the  offender  maybe  dealt  with, tried,  etc.,  in  anyplace  where 
he  shall  be  in  custody. 

Ooinage  Offences.  —  The  Coinage  Offences  Act,  1861  (24  & 
25  Vict.  c.  99),  s.  28,  provides  for  dealing  with  the  offence  of 
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Sect.  1.      uttering  counterfeit  coin  in  different  counties  or  jurifldiciions^ 
and  similar  offences  by  two  or  more  persons  acting  in  concert. 

NOTJC 

Bigamy. — The  Offences  against  the  Person  Act,  1861  (24  & 
25  Vict.  c.  100),  s.  57,  provides  for  persons  accused  of  bigimy 
being  dealt  with,  etc.,  where  apprehended,  or  where  in  custody,  or 
where  the  second  marriage  took  place. 

ExplOfliyes.— BytheEzplosive  Substances  Act,  1 883  (46  &  47  Vict, 
c.  3),  8. 7  (3),  it  is  enacted  that  *'  for  all  purposes  of  and  incidental 
to  arrest,  trial,  and  punishment,  a  crime  for  which  a  person  is  liable 
to  be  punished  under  this  Act,  when  committed  out  of  the  United 
Kingdom,  shall  be  deemed  to  have  been  committed  in  the  place  in 
which  such  person  is  apprehended  or  is  in  custody." 

Merchant  Shipping  Act,  1894.— See  57  &  58  Vict.  c.  60,  s.  684, 
which  provides  that  for  the  purpose  of  giving  jurisdiction  under 
that  Act  every  offence  shall  be  deemed  to  have  been  committed, 
and  every  cause  of  complaint  to  have  arisen  either  in  the  place  in 
which  the  same  actually  was  committed  or  arose,  or  in  the  place 
in  which  the  offender  or  person  complained  against  may  be. 

Boundaries  of  Oonntiee. — ^When  a  felony  or  misdemeanor  is 
confmitted  on  the  boundary  or  within  500  yards  of  the  boundary 
of  two  or  more  counties,  or  is  begun  in  one  and  completed  in 
another  county,  the  offence  is  deemed  to  have  been  committed 
wholly  in  either  county  (7  Geo.  4,  c.  64,  s.  12  (The  Criminal  Law- 
Act,  1826)  ).     See  Appendix,  post. 

Transitory  Offences. — The  same  statute,  7  Geo.  4,  c.  64,  s.  B 
(see  Appendix,  post)^  deals  with  offences  (felonies  and  misde- 
meanors) committed  in  a  carriage,  etc.,  on  a  journey,  or  on  any 
vessel,  etc.,  on  a  river  or  canal,  and  provides  for  the  trial  of  such 
offences  in  any  jurisdiction  through  which  such  carriage,  etc.,  or 
vessel,  etc.,  passed  in  its  journey. 

Beceiyers  of  Stolen  Property.— By  s.  96  of  the  Larceny  Act, 
1861  (24  &  25  Vict.  c.  96),  receivers  may  be  dealt  with  where  they 
have  or  had  the  stolen  property  in  their  possession,  or  where  the 
principal  offender  may  be  by  law  tried. 

Conspiracy. — The  venue  may  be  laid  in  any  jurisdiction  where 
an  overt  act  was  done  by  the  conspirators  in  furtherance  of  their 
unlawful  design.    The  same  rule  applies  to  treason. 

Accessories. — As  to  accessories  before  and  after  the  fact  to 
felonies,  see  the  Accessories  and  Abettors  Act,  1861  (24  & 
25  Vict.  c.  94),  8.  7. 

By  s.  37  of  the  S.  J.  Act,  1879,  ante^  a  warrant  or  summons 
issued  by  a  justice  of  the  peace  under  that  or  any  other  Act  shall 
not  be  avoided  by  reason  of  the  justice  who  signed  the  same  dying 
or  ceasing  to  hold  office. 

The  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  lS,po9ly 
makes  justices  acting  under  any  Act  of  Parliament  a  court  of  sam- 
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naaiy  jurisdiction  ;   and  see  opinion  of  law  officers  there.     The      Sect.  1. 

proTisions  of  s.  41  of  the  8.  J.  Act,  1879,  ante,  p.  195,  will  apply  to         

proceedings  nnder  this  Act.  Notk. 

2.  Warrant  to  apprehend  for  offences  committed  on  the 
high  seas  or  abroad,]  In  all  cases  of  indictable  crimes  or 
offences  of  any  kind  or  natare  whatsoever  committed  on 
the  high  seas,  or  in  any  creek,  harbour,  haven,  or  other 
place,  in  which  the  Admiralty  of  England  have  or  claim  to 
nave  jurisdiction,  and  in  all  cases  of  crimes  or  offences 
committed  on  land  beyond  the  seas  for  which  an  indictment 
may  legally  be  preferred  in  any  place  within  England  or 
Wales,  it  shall  be  lawful  for  any  one  or  more  of  her 
Majesty's  justices  of  the  peace  for  any  county,  riding, 
division,  liberty,  city,  borough,  or  place,  within  England  or 
Wales,  in  which  any  person  charged  with  having  com- 
mitted or  with  being  suspected  to  have  committed  any 
such  crime  or  offence  shall  reside  or  be,  or  shall  be 
supposed  or  suspected  to  reside  or  be,  to  issue  his  or  their 
warrant  (E.)  to  apprehend,  the  person  so  charged,  and  to 
cause  him  to  be  brought  before  him  or  them,  or  some  other 
justice  or  justices  of  tne  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  to  answer  to  the 
said  charges,  and  to  be  further  dealt  with  according  to  law. 

This  section,  it  may  be  mentioned,  does  not  limit  the  power  of 
the  justices  to  the  issuing  of  a  warrant  only,  in  cases  within  its 
proTisions.  The  first  five  sections  of  this  Act  merely  define  the 
jurisdiction  of  justices  with  relation  to  indictable  offences.  The 
ninth  section,  post,  as  to  the  summons,  will  be  fonnd  to  relate  to 
all  indictable  offences,  whether  committed  in  England,  at  sea,  or 
abroad. 

Jurisdiction  oyer  Offences  committed  out  of  Great  Britain 
by  Oflcer  of  the  Qovemment.— By  11  &  12  Will.  3,  c  12,  and 
42  Geo.  3,  c.  85  (The  Criminal  Jurisdiction  Act,  1802),  offences 
committed  out  of  Great  Britain  by  governors  of  colonies  and 
officers  of  the  government  under  colonr  of,  or  in  exercise  of,  their 
offices,  may  be  prosecuted  or  inquired  of,  heard  and  determined  in 
her  Majesty's  Court  of  Queen's  Bench  here  in  England,  either 
upon  information  or  indictment,  and  the  offence  may  be  laid 
to  have  been  committed  in  Middlesex  : — Held,  that  the  power  con- 
ferred upon  justices  by  11  &  12  Vict.  c.  42,  ss.  2, 17, 20,  of  binding 
over  the  prosecutor  and  witnesses  to  prosecute  or  give  evidence 
against  any  person  charged  with  an  indictable  offence,  committed 
on  land  beyond  the  sea,  at  the  next  court  of  oyer  arid  terminer  or 
gaol  deUvery,  or  superior  court  of  a  county  pedatine,  or  court  of 
general  or  quarter  sessions  of  the  peace,  extends  in  cases  where 
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Sect.  2.      the  offence  is  one  of  those  specified  in  42  Geo.  3,  c.  85,  and  that 

" the  description  "court  of  oyer  and  terminer/'  in  11  &  12  Tict. 

^^^^  c.  42,  8.  20,  applies  to  the  Court  of  Queen's  Bench  {Reg,  v.  Eyre, 
L.  K.  3  Q.  B.  487  ;  32  J.  P.  518  ;  37  L.  J.  M.  C.  159  ;  18  L.  T. 
511;  11  CoxC.  C.  162). 

Offences  on  the  High  Seas,  etc.  —  The  jurisdiction  of  the 
Admiralty  extends  to  the  high  seas,  and  the  harbours,  creeks,  and 
hayens  of  foreign  countries,  but  not  the  harbours,  creeks,  and 
hayens  of  this  country :  in  the  latter  the  ordinary  common  law 
courts  haye  exclusiye  jurisdiction ;  and  by  the  common  law  of 
nations  every  country  exercises  rights  of  jurisdiction  lyithin  three 
miles  of  the  coast.  The  boundaries  of  the  respective  jurisdictions 
are  thus  described  by  Mr.  Archbold,  in  his  work  on  the  office  of  a 
justice  of  the  peace  :  "  If  an  imaginary  line  were  drawn  across  the 
mouth  of  such  creek,  etc.,  from  one  point  of  land  to  the  other,  of 
all  offences  committed  within  such  line,  the  common  law  would 
have  jurisdiction  ;  but  all  offences  committed  without  the  line 
would  be  within  the  jurisdiction  of  the  admiral.  As  to  the  sea- 
shore, below  low  water  mark,  the  admiral  has  exclusive  jurisdiction ; 
above  high  water  mark  the  courts  of  common  law  have  exclusive 
jurisdiction  ;  and  between  high  and  low  water  mark,  the  court  of 
common  law  and  the  admiral  have  alternate  jurisdiction,  —  the 
courts  of  conmion  law  have  jurisdiction  of  all  offences  conmiitted 
on  the  strand  when  the  tide  is  out,  the  admiral  jurisdiction  of 
offences  committed  on  the  water  when  the  tide  is  in.''  But  it  his 
been  decided  that  the  part  of  the  seashore  which  lies  between  high 
and  low  water  mark  is  within  and  part  of  the  adjoining  county  ;  so 
that  the  justices  of  the  county  have  jurisdiction  to  take  cognizance 
of  offences  committed  thereon,  whether  the  land  be  covered  with 
water  or  not  at  the  time  the  offence  is  committed  {EmUeion  v. 
Brotm,  25  J.  P.  38  ;  30  L.  J.  M.  C.  1). 

In  a  later  case  three  prisoners  were  indicted  for  feloniously 
cutting  and  wounding.  The  venue  was  laid  in  Glamorganshire, 
and  the  indictment  was  preferred  and  tried  at  the  assizes  for  that 
county.  The  offence  was  committed  on  board  an  American  ship, 
anchored  in  the  Penarth  Beads,  in  the  Bristol  Channel,  three- 
quarters  of  a  mile  from  the  coast  of  Glamorganshire,  at  a  part 
never  left  dry  by  the  tide,  but  within  a  quarter  of  a  mile  from  the 
land  which  is  left  dry.  The  place  in  question  is  situated  between 
the  shore  of  the  county  of  Glamorgan  and  two  islands,  which 
islands  have  always  been  treated  as  part  of  the  county  of  Glamorgan. 
It  was  also  about  ten  miles  from  the  opposite  shore  of  Somerset- 
shire, and  the  Penarth  Beads  are  ninety  mUes  from  the  mouth  of 
the  Bristol  Channel.  Under  these  circumstances,  the  court  held 
that  the  part  of  the  sea  where  the  vessel  was  when  the  offence  was 
conmiitted,  formed  party  of  the  body  of  the  county  of  Glamorgan 
{Reg,  v.  Cunningham,  50  Jur.  202  ;  Bell  C.  C.  72  ;  8  Cox  C.  C. 
104  ;  28  L.  J.  M.  C.  66  ;  32  L.  T.  (o.s.)  287  ;  7  W.  B.  179). 

Admiralty  Jurisdiction.  —  The  criminal  jurisdiction  of  the 
Admiralty  of  England  extends  over  British  ships  not  only  on  the 
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high  seas  but  also  in  rivers  below  the  bridges,  where  the  tide  ebbs      Sect.  2» 

and  flows,  and  where  great  ships  go,  though  at  a  spot  where  the         

municipal   authorities  of  a  foreign  country  might  exercise  con-        Note* 
current  jurisdiction  if  invoked  (Reg,  v.  Anderson,  L.  R.  1  C.  C.  K. 
161 ;  38  L.  J.  M.  C.  12  ;  19  L.  T.  400;  17  W.  B.  208  ;  11  Cox 
C.  C.  198). 

In  R,  V.  Armstrottgy  13  Cox  C.  C.  185,  it  was  held  that  there 
would  be  jurisdiction  at  common  law  if  a  British  ship  was  on  the 
high  seas,  or  infra  primos  pontes,  or  in  a  tidal  river,  where  great 
ships  come  and  go. 

In  R.  V.  Carr  (lOQ.  B.  D.  76  ;  47  J.  P.  38  ;  52  L.  J.M.  C.  12  ; 
47  L.  T.  451  ;  31  W.  B.  121  ;  15  Cox  C.  C.  129  ;  4  Aspin.  M.  C. 
604),  certain  bonds  or  valuable  securities  were  stolen  from  a 
British  ocean-going  merchant  ship  whilst  afloat  in  ordinary  course 
of  trade  in  the  river  at  Botterdam,  and  when  moored  to  the  quay, 
and  were  afterwards  received  in  England  by  the  prisoners  with  a 
knowledge  that  they  had  been  thus  stolen.  The  place  where  the 
ship  lay  at  the  time  of  the  theft  was  in  the  open  river,  sixteen  or 
eighteen  miles  from  the  sea,  but  within  the  ebb  and  flow  of  the 
tide.  There  were  no  bridges  between  the  ship  and  the  sea,  and 
she  lay  where  great  vessels  usually  lay.  There  was  no  evidence  to 
show  who  the  thief  was,  or  under  what  circumstances  he  was  on 
board  the  ship.  It  was  held  that  the  prisoners  could  properly  be 
tried  and  convicted  at  the  Central  Criminal  Court  as  the  larceny 
took  place  within  the  jurisdiction  of  the  Admiralty  of  England. 

BritiBh  Ship,  what  is. — As  to  proof  that  a  ship  is  a  British 
ship,  see  R.  v.  Vofi  Seberg,'lA.  B.  1  C.  C.  B.  264  ;  39  L.  J.  M.  C. 
133 ;  22  L.  T.  523  ;  18  W.  B.  935  ;  R.  v.  Armstrong,  supra,  and 
R,  V.  Allen,  10  Cox  C.  C.  405,  where  it  was  held  sufficient  to  prove 
that  she  belonged  to  British  owners  and  carried  the  British  flag, 
And  see  R,  v.  Bjomsen,  10  Cox  C.  C.  74  ;  L.  &  C.  545  ;  34  L.  J. 
M.  C.  180  ;  11  Jur.  589  ;  12  L.  T.  473  ;  13  W.  B.  664. 

An  English  ship  upon  the  high  seas  is  to  be  considered  as  part 
of  the  territory  of  England  ;  and  therefore  a  foreigner  who,  whilst 
on  board  such  ^ip,  commits  an  offence  against  the  English  laws,  is 
amenable  to  those  laws ;  and  it  makes  no  difference  whether  he 
has  gone  on  board  voluntarily  or  has  been  taken  and  detained 
there  against  his  will.  A  person  is  "  found  "  within  the  jurisdic- 
tion of  a  court  of  justice,  within  the  meaning  of  the  repealed  18  & 
19  Vict.  c.  91,  s.  21,  re-enacted  by  57  &  58  Vict.  c.  60,  s.  684, 
when  he  is  actually  present  there,  whether  he  has  come  within 
«nch  jurisdiction  voluntarily,  or  has  been  brought  there  against  his 
will  (Reg,  v.  Lopez  ;  Reg.  v.  SaUler,  22  J.  P.  84  ;  27  L.  J.  M.  C. 
48 ;  4  Jur.  98  ;  Dears.  &  B.  C.  C.  525  ;  7  Cox  C.  C.  431). 

In  R.  V.  Lesley,  BeU  C.  C.  220  ;  8  Cox  C.  C.  269  ;  29  L.  J.  M.  C. 
97 ;  6  Jur.  202  ;  1  L.  T.  452  ;  8  W.  B.  220,  the  defendant  was 
indicted  for  assaulting  the  prosecutors  on  the  high  seas  and  keep- 
ing them  unprisoned  there.  The  prosecutors  were  Chilian  subjects, 
banished  to  England  from  Chili  by  the  Chilian  government.  The 
defendant  was  master  of  a  British  vessel  lying  in  the  territorial 
waters  of  Chili,  and  agreed  with  the  Chilian  government  to  take 
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Sect.  2.      the  prosecutors  to  England  and  land  them  in  Liverpool,  and  they 

' were  so  landed.    It  was  held  that  although  the  conviction  could 

^^^^  not  be  supported  for  assault  and  imprisonment  in  the  Chiliin 
waters  it  could  be  sustained  for  what  was  done  out  of  the  terri- 
torial waters  of  Chili,  and  although  the  defendant  was  in  those 
territorial  waters  justified  in  receiving  and  detaining  the  prose- 
cutors, yet  that  justification  ceased  when  he  passed  the  line  of 
Chilian  jurisdiction,  and  the  detention  of  the  prosecutors  and 
bringing  them  to  Liverpool  was  a  wrong  triable  in  England. 

Territorial  Waters. — In  the  case  of  the  German  steamer 
Franconia  which  ran  into  the  British  steamer  Strathclyde  off  Dover 
while  she  was  under  the  command  and  immediate  direction  of  her 
captain,  who  was  a  foreigner,  and  whereby  the  latter  steamer  was 
sunk  and  one  of  the  passengers  on  board  drowned  under  such 
circumstances  as  to  amount  to  manslaughter  by  English  law,  it  was* 
held  by  the  majority  of  the  court  that  the  Central  Criminal  Court 
had  no  jurisdiction  to  try  the  prisoner  for  the  offence  charged 
(Reg,  V.  Ke^,  L.  R.  2  Exch.  D.  63  ;  41  J.  P.  517  ;  13  Cox  C.C. 
403  ;  46  L.  J.  M.  C.  17).  In  consequence  of  this  decision  the 
Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Vict.  c.  73), 
was  passed  to  regulate  the  law  relating  to  the  trial  of  offences 
committed  on  the  sea  within  a  certain  distance  of  the  coasts  of  her 
Majesty's  dominions.  This  Act  at  s.  7  defines  **  JuHsdiction  of 
the  admiral,**  "  United  Kingdom,**  "  Territorial  waters  of  her 
Majesty's  dominions,"  "  Governor,"  **  Offence,"  "  Ship,"  "  Foreign 
ship." 

As  to  proof  of  a  ship  being  a  British  ship,  see  arUe^  p.  297. 

Offences  by  Foreigners  on  High  Seas.— A  foreigner  having 
inflicted  a  blow  on  another  foreigner  on  board  a  foreign  ship  od 
the  high  seas,  and  the  person  so  struck  afterwards  dying  in 
England,  is  not  amenable  to  the  English  law  (i?.  v.  LewU,  26  L.  J. 
M.  C.  104  ;  3  Jur.  525 ;  Dears.  &  B.  C.  C.  182  ;  7  Cox  C.  C.  277). 

Where  Offences  on  High  Seas  dealt  with.— By  the  Admiralty 
Offences  Act,  1844  (7  &  8  Vict.  c.  2),  s.  1,  offences  committed  on 
the  high  seas  and  other  places  within  the  admiralty  jurisdiction 
may  be  heard  and  determined  by  justices  of  assize  or  commis- 
sioners  under  a  commission  of  oyer  and  terminer  or  general  gaol 
delivery.  The  venue  is  by  s.  2  of  7  &  8  Vict.  c.  2,  hud  as  of  the 
place  where  such  offence  is  tried. 

The  7  &  8  Vict.  c.  2,  for  the  more  speedy  trial  of  offences  com- 
mitted on  the  high  seas  (s.  3)  also  provides,  with  reference  to  the 
place  where  offenders  shall  be  tried,  that  the  justice  or  justices  by 
whom  any  information  shall  be  taken  touching  any  offence  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  under 
the  Admiralty  Offences  Act,  1826  (7  Geo.  4,  c.  38),  if  he  or  they 
shall  see  cause  thereupon  to  commit  such  person  to  take  his  trial 
for  such  offence,  **  shall  commit  him  to  the  same  prison  to  which 
he  would  have  been  committed  to  take  his  trial  at  the  next  court 
of  oyer  and  terminer  and  general  gaol  delivery,  if  the  offence  had 
been  committed  on  land  within  the  jurisdiction  of  the  same  justice 
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or  justices,  and  shall  have  authority  to  bind  by  recognizance  all      Sect.  2. 

persons  who  shall  know  or  declare  anything  material  touching  the         ; 

said  offence  to  appear  at  the  next  court  of  oyer  and  terminer  and        Note. 
general  gaol  delivery,  then  and  there  to  prosecute  or  give  evidence 
against  the  party  accused,  and  shall  return  all  such  informations 
and  recognizances  to  the  proper  officer  of  the  court  in  which  the 
trial  is  to  be,  at  or  before  the  opening  of  the  court.*' 

By  the  4  &  5  Will.  4,  c.  36,  s.  22,  offences  within  the  admiralty 
jurisdiction  are  triable  at  Central  Criminal  Court. 

Merchant  Shipping  Act. — By  the  Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  s.  687,  all  offences  against  property  or 
person  committed  in  or  at  any  place  either  ashore  or  afloat  out  of 
her  Majesty's  dominions,  by  any  master  sean^ui  or  apprentice,  who 
has  for  three  months  previous  to  such  offence  been  employed  on  a 
British  ship,  are  to  be  tried  in  like  manner  as  if  committed  in  the 
admiralty  jurisdiction  of  England. 

And  8.  686  of  that  Act  enacts  that  where  any  person  being  a 
British  subject  is  charged  with  having  committed  any  offence  on 
board  any  British  ship  on  the  high  seas  or  in  any  foreign  port  or 
harbour  or  on  board  any  foreign  ship  to  which  he  does  not  belong ; 
or,  not  being  a  British  subject,  is  charged  with  having  committed 
any  offence  on  board  any  British  ship  on  the  high  seas,  and  that 
person  is  found  (see  R,  v.  Lapez^  atite,  p.  297)  within  the  jurisdic- 
tion of  any  court  in  her  Majesty's  dominions,  which  would  have 
had  cognizance  of  the  offence  if  it  had  been  committed  on  board  a 
British  ship  within  the  limits  of  its  ordinary  jurisdiction,  that  court 
shall  have  jurisdiction  to  try  the  offence  as  if  it  had  been  so 
committed. 

And  see  s.  685  as  to  jurisdiction  over  ships  lying  off  the  coasts. 

Offences  against  the  Oustoms. — With  respect  to  offences 
against  the  customs,  see  the  Customs  Consolidation  Act  (39  & 
40  Vict.  c.  36).  As  regards  the  jurisdiction  of  the  justices,  in 
offences  under  this  Act,  s.  229  enacts :  ^^  that  where  any  offence 
shall  be  committed  in  any  place  upon  the  water  not  being  within 
any  county  of  the  United  Kingdom,  or  where  the  officers  have  any 
doubt  whether  such  place  is  within  the  boundaries  or  limits  of  any 
SQch  county,  such  offence  shall  for  the  purposes  of  the  Customs 
Acts  be  deemed  and  taken  to  be  an  offence  conmiitted  on  the  high 
seas  ;  and  for  the  purpose  of  giving  jurisdiction  under  such  Acts, 
every  offence  shall  be  deemed  to  be  committed,  and  every  cause 
of  complaint  to  have  arisen,  either  in  the  place  in  which  the  same 
actually  was  committed  or  arose,  or  in  any  place  on  land  where  the 
offender  or  person  complained  against  may  be  or  be  brought." 
And  as  to  justices  of  adjoining  counties  acting  in  these  cases  when 
necessary,  see  s.  230. 

Consolidation  Acts  of  1861,  as  to  Offences  in  Admiralty 
Jnrisdiction—Offences  Abroad,  Murder  and  Manslaughter. — 
Each  of  the  Criminal  Law  Consolidation  Acts  of  1861,  the  Larceny 
Act,  1861  (24  &  25  Vict.  c.  96,  s.  115),  the  Malicious  Damage  Act, 
1861  (24  &  25  Vict.  c.  97,  s.  72),  the  Forgery  Act,  1861  (24  & 
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Sect  2.      25  Vict.  c.  98,  s.  60),  the  Coinage  Act,  1861  (24  &  25  Vict.  c.  99, 
8.  36),  the  Offences  Against  the  Person  Act,  1861  (24  &  25  Vict 

^^*TE.  c  lOQ  g  gg)^  contains  a  provision  to  the  following  effect :  That  all 
offences  committed  within  the  admiralty  jurisdiction  of  England  or 
Ireland  shall  be  deemed  to  be  offences  committed  on  land,  and  may 
be  dealt  with  and  inquired  of,  etc.,  in  England  or  Ireland,  in  any 
county  or  place  in  which  the  offender  shall  be  apprehended  or  iD 
custody.  The  last-mentioned  statute  also  contains  the  following 
as  regards  the  trial  of  British  subjects  in  England  for  offences 
committed  abroad :  (s.  9)  **  Where  any  murder  or  manslaugbter 
shall  be  oonmiitted  on  land  out  of  the  United  Elingdom,  whether 
within  the  Queen's  dominions  or  without,  and  whether  the  person 
killed  were  a  subject  of  her  Majesty  or  not,  every  offence  com- 
mitted by  any  subject  of  her  Majesty  in  respect  of  any  such  case, 
whether  the  same  shall  amount  to  the  offence  of  munler  or  man- 
slaughter, or  of  being  accessory  to  murder  or  manslaughter,  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  pnnLe^ed  in  any 
county  or  place  in  England  or  Ireland  in  which  such  person  shall 
be  apprehended  or  be  in  custody,  in  the  same  manner  in  all 
respects  as  if  such  offence  had  been  actually  committed  in  that 
county  or  place  :  provided  that  nothing  herein  contained  shall 
prevent  any  person  from  being  tried  in  any  place  out  of  England 
or  Ireland  for  any  murder  or  manslaughter  committed  out  of 
England  or  Ireland,  in  the  same  manner  as  such  person  might 
have  been  tried  before  the  passing  of  this  Act.'*  Under  this 
section  it  was  held  that  a  British  subject  who  committed  a  murder 
in  a  foreign  country  upon  a  person  not  a  British  subject  was 
indictable  and  triable  in  England  under  the  repealed  statnte 
9  G^eo.  4,  c.  31,  s.  7  (in  similar  terms  to  this  section)  (R.  v. 
Azzopardi,  1  C.  &  K.  203  ;  2  Moody,  C.  C.  289). 

And  by  s.  10  of  the  same  Act :  "  Where  any  person  being 
feloniously  stricken,  poisoned,  or  otherwise  hurt  upon  the  sea,  or 
at  any  place  out  of  England  or  Ireland,  shall  die  of  such  stroke, 
poisoning,  or  hurt  in  England  or  Ireland,  or,  being  feloniously 
stricken,  poisoned,  or  otherwise  hurt  in  any  place  in  Enghind  or 
Ireland,  shall  die  of  such  stroke,  poisoning,  or  hurt  upon  the  sea, 
or-  at  any  place  out  of  England  or  Irelfuid,  every  offence  com- 
mitted in  respect  of  any  such  case,  whether  the  same  shall  amount 
to  the  offence  of  murder  or  of  manslaughter,  or  of  being  accessory 
to  murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  the  county  or  place  in  England  or 
Ireland  in  which  such  death,  stroke,  poisoning,  or  hurt  shall 
happen,  in  the  same  manner  in  all  respects  as  if  such  offence  had 
been  wholly  committed  in  that  county  or  place." 

Accessories  to  Offences  in  Admiralty  Jurisdiction.— As  to 

accessories  to  felonies  committed  within  the  jurisdiction  of  tlie 
Admiralty,  see  the  Accessories  and  Abettors  Act,  1861  (24  & 
25  Vict.  c.  94),  s.  9. 

A  person  accused  of  having  committed  an  offence  in  one  part 
of  his  Majesty's  dominions  may  be  apprehended  in  another  part 
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thereof,  under  44  &  45  Vict.  c.  69  (The  Fugitive  Offenders  Act,      Sect.  2. 
1881).  

Afl  to  extradition,  see  antej  note  to  s.  1  of  this  Act.  JNotb. 

Under  the  Extradition  Act,  1870  (33  &  34  Vict.  c.  52),  s.  8,  in 
the  case  of  R,  v.  Weil,  9  Q.  B.  D.  701  ;  53  L.  J.  M.  C.  74  ;  47  L.  T. 
630  ;  31  W.  B.  60  ;  15  Cox  C.  C.  189,  it  was  held  that  a  constable 
would  be  justified  in  apprehending  without  a  warrant  a  fugitive 
from  a  foreign  country  on  reasonable  gfounds  of  suspicion  that  he 
has  committed  a  crime  which  would  be  felony  if  committed  in  the 
United  Kingdom. 

Wairant  to  Ainnrehend. — In  proceedings  under  this  section 
any  justice  for  the  county  or  other  district  in  which  the  person 
charged  shall  reside  or  be,  or  shall  be  supposed  or  suspected  to 
reside  or  be,  may  issue  his  warrant  to  apprehend,  and  proceed  in 
the  same  manner,  both  as  to  backing  the  warrant  and  otherwise,  as 
if  the  offence  were  committed  within  his  jurisdiction. 

A  practice  has  sprung  up  amongst  metropolitan  police  magis- 
trates of  refusing  warrants  in  cases  of  alleged  felony,  unless  the 
accused  person  has  absconded,  or  his  whereabouts  are  unknown,  as 
they  prefer  leaving  the  prosecutor  to  his  common  law  remedy  of 
giving  the  offender  into  custody. 

With  reference  to  the  trial  summarily  of  indictable  offences 
committed  in  any  harbour,  river,  arm  of  the  sea,  or  other  tidal 
water,  see  s.  46  (1)  of  the  S.  J.  Act,  1879,  ante,  p.  200. 

Jurisdiction  of  Oounty  Justices  at  Petty  Sessions.— A  justice 
of  the  county  can  sit  and  act  on  any  petty  sessions  within  the 
county. 

3.  WaiTant  to  apprehend  a  party  against  whom  an 
indictment  is  found — Person  apprehended  to  be  committed 
for  trial  or  admitted  to  bail — Provision  where  person 
indicted  is  already  in  prison/or  some  other  offence."]  Where 
any  indictment  shall  be  found  by  the  grand  jury  in  any 
court  of  oyer  and  terminer  or  general  gaol  delivery,  or  in 
any  court  of  general  or  quarter  sessions  of  the  peace, 
against  any  person  who  shall  then  ^^e  at  large,  and 
wnether  such  person  shall  have  been  bound  by  any 
recognizance  to  appear  to  answer  to  the  same  or  not,  the 
person  who  shall  act  as  clerk  of  the  indictments  at  such 
court  of  oyer  and  terminer  or  gaol  delivery,  or  as  clerk  of 
the  peace  at  such  sessions,  at  which  the  said  indictment 
shall  be  found,  shall,  at  any  time  afterwards,  after  the  end 
of  the  sessions  of  oyer  and  terminer  or  gaol  delivery 
or  sessions  of  the  peace  at  which  such  indictment  shall 
have  been  found,  upon  application  of  the  prosecutor,  or  of 
any  person  on  his  behalf,  and  on  payment  of  a  fee  of  one 
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Sect.  3.  shilling,  if  such  person  shall  not  have  already  appeared 
and  pleaded  to  such  indictment,  grant  unto  such  pro- 
secutor or  person  a  certificate  (F.)  of  such  indictment 
having  been  found  ;  and  upon  production  of  such  certi- 
ficate to  any  justice  or  justices  of  the  peace  for  any 
county,  riding,  division,  liberty,  city,  borough,  or  place,  in 
which  the  oflPence  shall  in  such  indictment  be  alleged 
to  have  been  committed,  or  in  which  the  person  indicted  in 
and  by  such  indictment  sliall  reside  or  be,  or  be  supposed 
or  suspected  to  reside  or  be,  it  shall  be  lawful  for  such 
justice  or  justices,  and  he  and  they  are  hereby  required,  to 
issue  his  or  their  warrant  (G.)  to  apprehend  such  person 
so  indicted,  and  to  cause  him  to  be  brought  before  snch 
justice  or  justices,  or  any  other  justice  or  justices  for  the 
same  county,  riding,  division,  liberty,  city,  borough,  or 
place,  to  be  dealt  with  according  to  law  ;  and  afterwards, 
if  such  person  be  thereupon  apprehended  and  brought 
before  any  such  justice  or  justices,  such  justice  or  justices, 
upon  its  being  proved  upon  oath  or  affirmation  before  him 
or  them  that  the  person  so  apprehended  is  the  same 
person  who  is  charged  and  named  in  such  indictment, 
shall,  without  further  inquiry  or  examination,  commit  (H.) 
him  for  trial,  or  admit  him  to  bail,  in  manner  hereinafter 
mentioned  ;  or  if  such  person  so  indicted  shall  be  con- 
fined in  any  gaol  or  prison  for  any  other  offence  than  that 
charged  in  the  said  indictment,  at  the  time  of  such 
application,  and  production  of  the  said  certificate  to 
such  justice  or  justices  as  aforesaid,  it  shall  be  lawful  for 
such  justice  or  justices,  and  he  and  they  are  hereby 
required,  upon  it  being  proved  before  hun  or  them  upon 
oath  or  affirmation  that  the  person  so  indicted  and. the 
person  so  confined  in  prison  are  one  and  the  same  person, 
to  issue  his  or  their  warrant  (I.),  directed  to  the  gaoler  or 
keeper  of  the  gaol  or  prison  in  which  the  person  so 
indicted  shall  then  be  confined  as  aforesaid,  commanding 
him  to  detain  such  person  in  his  custody  until  by  her 
Majesty's  writ  of  habeas  corpus  he  shall  be  removed 
therefrom,  for  the  purpose  of  being  tried  upon  the  said 
indictment,  or  until  he  shall  otherwise  be  removed  or 
discharged  out  of  his  custody  by  due  course  of  law. 

With  respect  to  vexatious  indictments,  see  22  &  23.  Vict.  c.  17, 
and  30  &  31  Vict.  c.  35,  post,  in  the  Appendix. 

The  Prosecution  of  Offences  Act,  1879  (42  &  43  Vict.  c.  22.  s.  5), 
post  (Appendix),  provides  for  the  delivery  of  certificates,  etc.  to 
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the  director  of  public  prosecutions  in  cases  in  which  he  has  under-      Sect.  3, 
taken  or  is  carrying  on  any  criminal  prosecution.  N^^ 

Proof  of  Certificate. — On  the  apprehension  of  a  defendant, 
some  person,  usually  the  police  officer  in  the  case,  must  be  called 
to  prove  the  certificate,  and  to  prove  that  the  defendant  is  the 
person  who  is  mentioned  therein.  This  proof  should  be  taken  in 
the  form  of  a  deposition  of  a  witness  (M.),  the  caption  of  the 
deposition  following  the  words  of  the  certificate  of  the  clerk  of  the 
peace. 

In  Ex  parte  Lloyd,  53  J.  P.  612,  a  woman  lived  in  Gloucestershire 
against  whom  a  true  bill  .for  perjury  had  been  found  at  the  Kent 
assizes.  Prosecutor  applied  to  justices  in  Kent  under  this  section 
for  a  warrant  to  arrest  and  hold  her  to  bail,  which  the  justices 
refused  to  grant ; — Held,  that  a  rule  for  a  mandamus  to  the  justices 
would  not  be  granted,  because  it  seemed  a  vexatious  proceeding, 
and  the  prosecutor  should  first  have  applied  to  the  Gloucestershire 
justices,  which  was  a  better  remedy. 

Bules  216—227  of  the  Crown  Office  Eules,  1906,  relate  to 
habeas  corpus. 

4.  Issue  of  warrants  on  Sundays,']  It  shall  be  lawful  for 
any  justice  or  justices  of  the  peace  to  grant  or  issue  any 
warrant  as  aforesaid  or  any  search  warrant  on  a  Sunday 
as  well  as  on  any  other  day. 

Arrest  on  Sunday. — This  section  has  removed  the  doubt  which 
formerly  existed  as  to  whether  a  warrant  could  be  issued  by  a 
justice  of  the  peace  on  a  Sunday.  But  it  should  be  borne  in  mind 
that  it  is  only  a  warrant  for  the  apprehension  of  a  person  charged 
with  an  indictable  offence  that  can  be  so  issued.  A  writ  cannot 
be  issued  on  a  Sunday  ;  and  it  will  be  void  if  it  bear  date  on  a 
Sunday  (Hansmi  v.  Shackleton,  4  Dowl.  48)  ;  therefore  a  warrant 
to  apprehend  for  non-payment  of  a  penalty,  or  of  money  under  a 
justice's  order,  as  a  poor  rate,  it  being  in  the  nature  of  a  civil  pro- 
ceeding, cannot  be  issued  on  a  Sunday.  As  to  the  execution  of  a 
warrant  on  a  Sunday,  see  the  Sunday  Observance  Act,  1677 
(29  Car.  2,  c.  7),  s.  6,  which  enact«  that  no  person  or  persons 
upon  the  Lord's  day  shall  serve  or  execute  .  .  .  any  writ,  process, 
warrant,  order,  judgment,  or  decree  (except  in  cases  of  treason 
felony  or  breach  of  the  peace),  but  that  the  service  of  every  such 
writ,  process,  warrant,  order,  judgment,  or  decree,  shall  be  void  to 
all  intents  and  purposes  whatsoever.  And  see  note  to  s.  10  of 
11  &  12  Vict.  c.  42,  post,  but  see  also  the  case  of  Rawlins  v.  Ellis, 
16  M.  &  W.  172  ;  16  L.  J.  Exch.  5,  quoted  on  p.  317. 

By  s.  223  of  the  Municipal  Corporations  Act,  1882  (45  & 
46  Vict.  c.  50),  a  warrant  issued  by  a  borough  justice  may  be 
executed  within  seven  miles  of  the  limits  of  such  borough,  See 
note  to  s.  3  of  11  &  12  Vict.  c.  43,  ajtte. 

As  to  the  persons  to  be  named  in  the  warrant,  and  who  are  to 
execute  it,  see  s.  10  of  this  Act,  post. 
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Sect.  4.  The  following  is  a  list  of  statutes  under  which  search  wanants 

^- —        may  be  issued  : 

NOTB. 

Statates  authorisiiig  Search  Warrants : 

6  Geo.  4,  c.  83,  s.  13.     (The  Vagrancy  Act,  1824.) 

6  &  7  Will.  4,  c.  37,  s.  11.     (The  Bread  Act,  1836.) 

2  &  3  Vict.  c.  71,  s.  26.  (The  MetropoHtan  PoUce  CJourts  Act, 
1839.) 

7  &  8  Vict.  c.  22,  s.  11.  (The  Gold  and  Silver  Wares  Act, 
1844.) 

8  &  9  Vict.  c.  109,  s.  3.     (The  Gaming  Act,  1845.) 

16  &  17  Vict.  c.  119,  8.  11.     (The  Betting  Act,  1853.) 

20  &  21   Vict.  c.  83,  s.  1.     (The  Obscene  Publications  Act, 

1857.) 
24  &  25  Vict.  c.  96,  s.  103.     (The  Larceny  Act,  1861.) 
24  &  25  Vict,  c,  97,  s.  55.     (The  Malicious  Damage  Act,  1861.) 
24  &  25  Vict.  c.  98,  s,  46.     (The  Forgery  Act,  1861.) 
24  &  25  Vict.  c.  99,  s.  27.     (The  CoinsLfte  Offences  Act,  1861.) 
24  &  25  Vict.  c.  100,  s.  65.     (The  Offences  against  the  Person 

Act,  1861.) 

24  &  25  Vict.  c.  110,  s.  4.     (The  Old  Metal  Dealers,  Act,  1861.) 
34  &  35  Vict.  c.  105,  s.  13.    (The  Petroleum  Act,  1871.) 

34  &  35  Vict.  c.  112,  s.  16.  (The  Prevention  of  Crimes  Act, 
1871.) 

35  &  36  Vict.  c.  93,  s.  36.    (The  Pawnbrokers  Act,  1872.) 

37  &  38  Vict.  c.  49,  s.  17.     (The  Licensing  Act,  1874.) 

38  &  39  Vict.  c.  17,  s.  73.     (The  Explosives  Act,  1875.) 
38  &  39  Vict.  c.  25,  s.  6.     (The  Public  Stores  Act,  1875.) 
38  &  39  Vict.  c.  55,  s.  119.     (The  Public  Health  Act,  1875.) 
44  &  45  Vict.  c.  58,  s.  156  (5).     (The  Army  Act,  1881.) 

48  &  49  Vict.  c.  69,  s.  10.  (The  Criminal  Law  Amendment 
Act,  1885.) 

50  &  51  Vict.  c.  28,  s.  12.     (The  Merchandise  Marks  Act,  1887.) 

52  &  53  Vict.  c.  11,  8.  4.  (The  Sale  of  Horseflesh,  etc.  Regula- 
tion Act,  1889.) 

4  Edw.  7,  c.  15,  s.  10.  (The  Prevention  of  Cruelty  to  ChUdren 
Act,  1904.) 

6  Edw.  7,  c.  36,  s.  2.     (The  Musical  Copyright  Act,  1906.) 

Search  Warrants,  how  executed. — A  search  warrant  shoold 
only  authorise  a  search  in  the  day  time,  for  it  does  not  seem 
settled  that  a  warrant  can  be  issued  to  search  even  for  stolen 
goods  in  the  night  (Greaves*  Criminal  Statutes  (2nd  ed.),  p.  400). 
The  oflScer  must  have  the  warrant  in  his  personal  possession  at  tiie 
time  of  the  search,  and  produce  it  if  required  {Codd  v.  Cabe,  1  Ex. 
Div.  352  ;  40  J.  P.  506  ;  34  L.  T.  453  ;  13  Cox  C.  C.  202 ; 
45  L.  J.  M.  C.  101).  Constables  executing  search  warrants  hate 
power  to  break  doors.  See  2  Hawk.  c.  14,  s.  1  ;  Lammach'!. 
Broicn,  2  B.  &  B.  592  ;  see  also  Treatise  in  24  J.  P.  242,  and 
61  J.  P.  99.  But  before  resorting  to  this  extreme  course  the 
officer  should  signify  to  those  in  the  house  the  cause  of  his 
coming  and    request  them  to   give   him    admittance  ;  and  it  i* 
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sufficient  if  the  party  have  notice  that  the  constable  claims  to  act      Sect.  4. 
under  a  proper  authority  and  has  a  legal  warrant  (Foster,  137). 

A  search  warrant  is  granted  by  a  justice  on  complaint  on  oath  Note. 
being  made  as  to  facts  showing  reasonable  and  probable  cause  for 
its  issue  (Greaves'  Criminal  Statutes  (2nd  ed.),  399).  The  officer 
must  strictly  observe  the  directions  of  the  warrant,  and  he  can 
only  lawfully  seize  such  things  as  are  specified  therein,  otherwise 
he  is  a  trespasser  {Crozier  v.  Candy ^  6  B.  &  C.  232  ;  5  L.  J.  50  ; 
Price  V.  Messenger,  2  Bos.  &  Pul.  158  ;  Bell  v.  Oakley,  2  M.  &  S. 
261).  A  justice  of  the  peace  has  jurisdiction  to  issue  a  search 
warrant  for  stolen  goods,  although  the  information  may  not  contain 
a  distinct  allegation  of  the  commission  of  a  felony.  The  informa- 
tion is  sufficient  if  it  can  be  fairly  understood  as  alleging  reasonable 
grounds  for  suspecting  a  felony  by  the  defendant.  It  is  not  neces- 
sary that  the  information  should  specify  the  goods  for  which  a 
search  is  desired  (Jones  v.  German,  12  T.  L.  E.  622  ;  13  T.  L.  E. 
173;  65L.J.M.C.  212). 

The  10th  section  of  the  Criminal  Law  Amendment  Act,  1885 
(48  &  49  Vict.  c.  69),  provides  that  the  search  warrant  tinder  that 
section  shall  be  executed  by  some  superintendent,  inspector,  or 
other  officer  of  police,  accompanied  by  the  parent,  relative,  guardian, 
of  the  woman  or  girl,  or  informant,  unless  the  justice  otherwise 
directs. 

All  the  above  Acts  of  Parliament,  except  the  Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  require  a  sworn  information  to  be  laid  before 
the  magistrate  before  his  warrant  issues.  As  to  the  duty  of  the 
JQ!«tice  in  warrants  under  the  Criminal  Law  Amendment  Act,  1885, 
s.  10,  see  Hope  v.  Evered  (1886),  17  Q.  B.  D.  338  ;  16  Cox  C.  C. 
112.;  55  L.  J.  M.  C.  146,  and  note  to  s.  1  of  11  &  12  Vict.  c.  44, 
post,  in  Appendix. 

6,  Provision  where  justices  act  for  two  adjoining  counties^ 
etcj]  In  cases  where  a  justice  of  the  peace  for  any  county, 
riding,  division,  liberty,  city,  borough,  or  place  shall  be 
also  justice  of  the  peace  for  a  county,  riding,  division, 
liberty,  city,  borough  or  place  next  adjoining  thereto  or 
snrrounded  thereby,  it  shall  and  may  be  lawful  for  such 
justice  of  the  peace  to  act  as  such  justice  for  the  one 
county,  riding,  division,  liberty,  city,  borough,  or  other 
place,  whilst  he  is  residing  or  happens  to  be  in  the  other 
such  county,  riding,  division,  liberty,  city,  borough  or 
other  place,  in  all  matters  and  things  hereinbefore  or  here- 
after in  this  Act  mentioned  ;  and  all  such  acts  of  such 
justice,  and  the  acts  of  any  constable  or  other  officer  in 
obedience  thereto,  shall  be  as  valid,  good,  and  eflFectual  in 
the  law,  to  all  intents  and  purposes,  as  if  such  justice  at  the 
time  he  shall  so  act  as  aforesaid,  were  in  the  county, 
riding,  division,  liberty,  city,  borough,  or  other  place  for 
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Sect.  5.     which  he  shall  so  act ;  and  all  constables  and  other  oflScers 
for  the  county,  ridinjj,  division,  liberty,  city,  borough,  or 

Elace  for  which  such  justice  shall  so  act  as  aforesaid  are 
ereby  authorised  and  required  to  obey  the  warrants, 
orders,  directions,  act  or  acts  of  such  justice  which  in  that 
behalf  shall  be  granted,  given,  or  done,  and  to  do  and  per- 
form their  several  oflBces  and  duties  in  respect  thereof, 
under  the  pains  and  penalties  to  which  any  constable  or 
other  officer  may  be  liable  for  a  neglect  of  duty  ;  and  any 
such  constable  or  other  peace  officer,  or  any  other  person, 
apprehending  or  taking  into  custody  any  person  offending 
against  law,  and  whom  he  lawfully  may  and  ought  to 
apprehend  or  take  into  custody,  by  virtue  of  his  office  or 
otherwise,  in  any  such  county,  riding,  division,  liberty, 
city,  borough,  or  place,  may  lawfully  take  and  convey  such 
person  so  apprehended  and  taken  as  aforesaid  to  and 
before  any  such  justice  of  the  peace  for  such  county, 
riding,  division,  liberty,  city,  borough,  or  place,  whilst 
such  justice  shall  be  in  such  adjoining  county,  riding, 
division,  liberty,  city,  borough,  or  place  as  aforesaid,  and 
the  said  constables  and  other  peace  officers,  and  all  such 
other  persons  as  aforesaid,  are  hereby  authorised  and 
required  in  all  such  cases  so  to  act  in  all  things  as  if  the 
said  justice  of  the  peace  were  within  the  said  county, 
riding,  division,  liberty,  city,  borough,  or  place,  for  which 
he  shall  so  act. 

This  section  enables  a  justice  of  the  peace  for  two  or  more 
districts  adjoining  each  other,  as  two  counties,  ridings,  or  divisions 
of  a  county,  or  a  borough  and  a  county,  or  for  a  district  snr- 
rounded  by  another,  as  a  borough  surrounded  by  a  county,  etc,  to 
act,  whilst  he  is  in  one  of  these  districts,  for  the  other  disUict,  and 
has  remedied  a  defect  in  the  law,  as  it  formerly  existed,  in  thia 
respect. 

Oonstables. — With  regard  to  the  duties  of  constables,  the 
County  and  Borough  PoUce  Act,  1859  (22  &  23  Vict.  c.  32),  s.  2, 
enacts  that  ^^  no  county  constable  shall,  as  such  constable,  be 
required  to  act  in  any  borough  having  a  separate  police  establish- 
ment, except  in  execution  of  warrants  of  justices  of  such  coun^, 
or  by  the  order  of  his  chief  constable  or  superintendent ;  and  in 
all  cases  of  special  emergency  the  chief  constable  or  superinten- 
dent, when  required  so  to  do  by  the  watch  committee  of  any 
borough  having  a  separate  police  establishment,  shall  have  power 
to  direct  the  county  constables  to  act  within  such  borough  ;  and  no 
constable  of  any  borough  having  a  separate  police  establishment 
shall  as  such  constable  be  required  to  act  out  of  his  boroug^, 
except  in  execution  of  warrants  of  justices  of  such  borough,  or  in 
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ponoance  of  directions  from  the  watch   committee  in  case  of  Sect.  5. 

special  emergency." 

See  the  note  to  s.  3  of  11  &  12  Vict.  c.  43,  and  R,  v.  Cumpton,  ^ote. 
anie,  p.  24,  and  the  note  to  s.  6  of  that  Act,  antCj  p.  33. 

6.  Justices  far  a  county,  etc,  may  act  for  it  in  an  adjoin-* 
ing  city  or  place  of  exclusive  jurisdiction.]  It  shall  be  lawful 
for  any  justice  or  justices  of  the  peace  acting  for  any 
county  at  large,  or  for  any  riding  or  division  of  such 
county,  to  act  as  such  at  any  place  within  any  city,  town,* 
or  other  precinct,  being  a  county  of  itself,  or  otherwise 
having  exclusive  jurisdiction,  and  situated  within,  sur- 
rounded by,  or  adjoining  to  any  such  county,  riding,  or 
division  respectively  ;  and  all  and  every  such  act  and 
acts,  matters  and  things,  to  be  so  done  by  such  justice  oi* 
justices  within  such  city,  town,  or  precinct,  as  justice  or 
justices  for  such  county,  riding,  or  division  respectively, 
shall  be  as  valid  and  effectual  in  law  as  if  the  same  had 
been  done  within  such  county,  riding,  or  division  respec- 
tively, to  all  intents  and  purposes  whatsoever  :  Provided 
always,  that  nothing  in  this  Act  contained  shall  extend  to 
give  power  to  the  justices  of  the  peace  for  any  county, 
riding,  or  division,  not  being  also  justices  for  such  city, 
town,  or  other  precinct,  or  not  having  authority  as  justices 
of  the  peace  therein,  or  any  constable  or  other  officer 
acting  under  them,  to  act  or  intermeddle  in  any  matters 
or  things  arising  within  any  such  city,  town,  or  precinct, 
in  any  matter  whatsoever. 

Jurifldiction  of  Justiees. — The  effect  of  this  section  is  to  enable 
any  justice  acting  for  any  county,  riding,  or  division  to  act  for  it 
within  any  city,  town,  or  other  precinct  within  it  or  adjoining  to 
it,  not  only  in  respect  of  indictable  offences,  but  in  respect  of  all 
proceedings  within  the  jurisdiction  of  a  justice  of  the  peace. 
Their  powers  in  this  respect  were  formerly  regulated  by  the 
r^^led  statutes  28  Geo.  3,  c.  49,  s.  4,  and  1  &  2  Geo.  4,  c.  63  ;  and 
the  proviso  is  the  same  as  the  proviso  to  those  enactments.  See 
also  the  proviso  in  11  &  12  Vict.  c.  43,  s.  6,  ante^  on  the  same 
subject,  and  notes  thereon. 

County  Jufltiees  Acting  in  Boroughs. — With  respect  to  the 
jurisdiction  of  county  justices  in  boroughs,  see  s.  154  (1),  of  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  ante, 
p.  34,  Bub-8.  (2)  of  which  section  enacts  that  no  part  of  a 
borough  having  a  separate  court  of  quarter  sessions  shall  be  within 
the  jurisdiction,  exercisable  out  of  quarter  sessions,  of  the  county 
justices,  where  the  borough  was  exempt  therefrom  before 
May  3l8t,  1836. 
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®^**  7.  7.  Powers  of  justices^  etc.^  in  detached  part  of  counties^ 

\^Recital  of  i  Sf  Z  Vict.  c.  82.]  All  the  acts  of  any  justice 
or  justices,  and  of  any  constable  or  officer  in  oWience 
thereto,  shall*  be  as  good  in  relation  to  any  detached  part 
of  any  county  which  is  surrounded  in  whole  or  in  part  by 
the  county  for  which  such  justice  or  justices  acts  or  act  as 
if  the  same  were  to  all  intents  and  purposes  part  of  the 
said  county  ;  and  all  constables  and  other  officers  of  such 
detached  part  are  hereby  required  to  obey  the  warrants, 
orders,  and  acts  of  such  justice  or  justices,  and  to  per- 
form their  several  duties  in  respect  thereof,  under  the  pains 
and  penalties  to  which  any  constable  or  other  officer  may 
be  liable  for  a  neglect  of  duty. 

This  section  was  pasned  in  order  to  remove  doubts  whether  the 
powers  given  to  justices  under  the  Counties  (Detached  Parts) 
Act,  1839  (2  &  3  Yict.  c.  82),  are  applicable  to  ministerial  acts  and 
cases  of  summary  jurisdiction.  See  also  note  to  s.  6  of  11  & 
12  Vict.  c.  43,  ante,  p.  36. 

8.  Form  of  information  for  issue  of  warrant  and  sum- 
mons respectively.^  In  all  cases  where  a  charge  or  com- 
plaint for  any  indictable  oflFence  shall  be  made  before 
such  justice  or  justices  as  aforesaid,  if  it  be  intended  to 
issue  a  warrant  in  the  first  instance  against  the  party  or 
parties  so  charged,  an  information  and  complaint  thereof 
(A.)  in  writing,  on  the  oath  or  affirmation  of  the  informant 
or  of  some  witness  or  witnesses  in  that  behalf,  shall  be  laid 
before  such  justice  or  justices :  Provided  always,  that  in  all 
cases  where  it  is  intended  to  issue  a  summons  instead  of  a 
warrant  in  the  first  instance,  it  shall  not  be  necessary  that 
such  information  and  complaint  shall  be  in  writing,  or  be 
sworn  to  or  affirmed  in  manner  aforesaid,  but  in  every 
such  case  such  information  and  complaint  may  be  by  parol 
merely,  and  without  any  oath  or  affirmation  whatsoever  to 
support  or  substantiate  the  same  :  Provided  also,  that  no 
objection  shall  be  taken  or  allowed  to  any  such  informa- 
tion or  complaint  for  any  alleged  defect  therein  in  sub- 
stance or  in  form,  or  for  any  variance  between  it  and  the 
evidence  adduced  on  the  part  of  the  prosecution  before  the 
justice  or  the  justices  who  shall  take  the  examination  of 
the  witnesses  in  that  behalf,  as  hereinafter  mentioned. 

Information  on  Oath. — Before  this  enactment  there  was  no 
statute  which  expressly  required  that  upon  the  issue  of  a  warrant 
in  the  first  instance  the  information  should  be  in  writing  on  the 
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oath  or  affirmation  of  the  informant ;  but  in  all  such  cases  it  was      Sect.  8. 

deemed  prudent  to  require  a  previous  information  in  writing  and         

upon  oath  (R.  v.  Fearshire,  1  Leach  C.  C.  202  ;  Stephens  v.  Clarke,  Notb. 
1  Car.  &.  M.  509).  Now  it  is  expressly  required  to  be  in  writing, 
and  upon  oath  or  affirmation.  When  it  is  intended  to  issue  a 
iiommons  instead  of  a  warrant  in  the  first  instance,  the  Act  pro- 
vides that  the  information  or  complaint  may  be  by  parol  merely, 
and  without  any  oath  or  affirmation.  The  justices,  however,  are  not 
precluded  from  requiring  that  the  information  shall  be  in  writing 
if  they  should  deem  it  expedient  so  to  do. 

Under  the  Prevention  of  Corruption  Act,  1906  (6  Edw.  7, 
c.  34),  8.  2  (3),  every  information  for  an  offence  under  that  Act 
must  be  upon  oath. 

It  may  be  mentioned  that  although  it  is  not  necessary  for  an 
information  or  complaint  for  a  summons  to  be  in  writing  or  on 
oath,  yet  it  is  advisable  in  doubtful  cases  that  there  should  be  a 
sworn  information  for  the  justices'  protection.  At  the  Mansion 
House  and  Guildhall  Justice  Booms  in  the  City  of  London  it  is  the 
practice  to  invariably  require  a  sworn  information  in  all  applica- 
tions for  summonses  in  indictable  offences. 

Application  for  Process. — There  is  a  rule  of  practice  at  the 
Mansion  House  and  Guildhall  that  no  application  for  a  summons 
or  warrant  against  any  person  for  an  indictable  offence  will  be 
permitted  to  be  made  in  open  court,  but  must  be  made  in  private 
before  or  after  the  public  sitting  of  the  court.  If  such  application 
is  entertained  an  information  in  writing  and  on  oath  will  be 
required  from  the  prosecutor  and  his  witnesses.  The  process  is 
then  issued  or  refused  by  the  justice  according  to  the  merits  of 
such  sworn  information.  The  learned  editor  of  Stone's  Justices' 
Manual,  in  a  note  at  p.  1  (38th  ed.),  gives  approval  to  the  practice 
of  not  allowing  applications  for  process  to  be  made  in  open  court. 

Objections  on  Ground  of  Variance  in  Informations.— As  the 

information  is  merely  for  the  purpose  of  enabling  the  magistrate 
to  judge  whether  he  shall  interfere  or  not,  the  defendant  knows 
nothing  of  it,  and  a  variance  between  it  and  the  evidence  cannot 
therefore  be  material  to  him.  For  this  reason,  therefore,  it  was 
thought  desirable  to  prevent  objections  being  made  to  the  informa- 
tion, as  they  could  be  of  no  benefit  to  the  accused.  In  fact,  the 
accused  is  not  entitled  to  see  the  information.  As  regards  objec- 
tions to  the  summons,  see  the  proviso  to  s.  9,  post. 

Any  person  may  lay  the  information  for  an  indictable  offence  ; 
and  the  most  usual  course  is  to  take  an  information  in  the  form  of 
a  deposition,  stating  shortly  the  facts,  and  not  an  information  of 
the  offence  couched  in  the  technical  langpiage  on  indictment  or 
commitment. 

Pa1)lic  Prosecntor. — The  Prosecution  of  Offences  Act,  1879 
(42  &  43  Vict.  c.  22),  s.  6,  post,  provides  for  the  delivery  of  infor- 
mation, etc.,  to  the  director  of  public  prosecutions  in  cases  in 
which  he  has  instituted  or  undertaken,  or  is  carrying  on  any 
criminal  prosecution. 
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Sect.  8.  Beftisal  to  Lurae  Process.— When  a  justice  has  refused  to  issue 
; —  a  summons  upon  complaint^  other  justices  may  subsequently  refuse 
f*\)TK.  iq  y^q^y  an  information  and  take  the  recognizances  of  the  prosecntor 
to  prosecute  in  the  same  matter  ;  and  the  Yexatious  Indictments 
Act  (22  &  23  Vict.  c.  17),  s.  2,  post,  does  not  apply  to  such  pro- 
ceedings unless  a  summons  or  a  warrant  has  been  granted 
(Reg,  V.  Bather  or  BaUier,  44  J.  P.  490  ;  42  L.  T.  532  ;  and  see 
the  notes  and  cases  to  s.  1  of  22  &  23  Vict.  c.  17,  post,  in  the 
Appendix). 

Where  justices  entertain  an  application  for  a  summons  for  a 
criminal  offence,  and  have  considered  the  materials  on  which  the 
application  is  based,  and  refused  to  hear  more  or  to  grant  a  sum- 
mons, the  High  Court  of  Justice  will  not  interfere  by  mandamui 
to  order  them  to  hear  the  application  again  {Ex  parte  MacMdhon, 
48  J.  P.  70).  In  Ex  parU  West,  29  J.  P.  310,  a  rule  was  moved 
for  calling  on  a  justice  to  grant  a  copy  of  an  information  laid  before 
him  on  which  he  issued  a  warrant : — Held,  by  Cockburn,  CJ^ 
Blackburn  and  Shee,  J  J. :  "  We  have  no  power  to  order  a 
justice  in  the  above  circumstances  to  give  you  a  copy  of  the  infor- 
mation. You  can  subpcma  the  justices'  clerk  as  a  witness  at 
the  trial,  when  he  will  no  doubt  produce  it."  Further,  as  to  the 
right  of  a  defendant  to  see  the  information,  see  46  J.  P.  302,  318, 
and  332. 

Discretion  of  Justice. — An  application  being  made  to  the 
stipendiary  magistrate  of  Leeds  to  hear  a  charge  of  perjniy 
alleged  to  have  been  committed  by  a  defendant  in  a  suit  in 
Chancery,  and  to  issue  a  warrant  against  the  defendant  on  the 
charge,  after  hearing  the  application  and  reading  the  information, 
the  magistrate  declined  to  issue  a  summons  or  warrant,  and  on  an 
application  for  a  mandamus  on  the  g^oqnd  that  the  magistrate  bad 
really  declined  to  exercise  his  jurisdiction,  as  he  bad  refused  to 
hear  the  case,  the  Lord  Chief  Justice  said  the  magistrate  had 
not  declined  to  exercise  his  jurisdiction,  and  had  indeed  exercised 
it,  having  heard  the  charge,  and  on  hearing  it  declined  to  issue  his 
warra.nt.  That  was  an  exercise  of  jurisdiction,  and  even  if  he  had 
exercised  it  wrongly,  that  did  not  give  this  court  any  jurisdiction 
to  interpose.  The  magistrate  had  a  discretion  to  exercise  in  snob 
cases,  and  was  not  bound  on  every  application  for  a  warrant  or 
summons  to  issue  it.  The  preliminary  inquiry  as  to  whether  he 
should  issue  his  smnmons  or  not  was  as  much  a  judicial  inquiiy  as 
the  hearing  of  the  charge  or  the  smnmons  would  be;  and  he 
having  exercised  his  judicial  discretion  on  the  matter,  this  court 
could  neither  reverse  his  decision  nor  force  him  to  decide  the 
matter  again.  If  this  application  were  acceded  to,  then  in  every 
case  in  which  a  magistrate  refused  a  summons,  this  court  must 
rehear  the  case  and  review  the  decision.  The  application  was 
therefore  refused  (In  the  maUer  of  the  Stipendiary  MagistraU  for 
Leeds,  43  J.  P.  743).  See  also  note  to  s.  9,  post,  and  Ex  parte 
Lewis,  there  referred  to. 
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9.  Issue  of  warrant  and  summons — Service  of  summons  Sect.  9. 
— Validity  of  warrant  arid  summons.l  Upon  such  informa- 
tion  and  complaint  being  so  laid  as  aforesaid  the  justice  or 
justices  receiving  the  same  may,  if  he  or  they  shall  think 
fib,  issue  his  or  their  summons  or  warrant  respectively,  as 
hereinbefore  is  directed,  to  cause  the  person  charged  as 
aforesaid  to  be  and  appear  before  him  or  them,  or  any 
other  justice  or  justices  of  the  peace  far  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  to  be  dealt 
with  according  to  law  ;  and  every  such  summons  (C.) 
shall  be  directed  to  the  party  so  charged  in  and  by  such 
information,  and  shall  state  shortly  the  matter  of  such 
information,  and  shall  require  the  party  to  whom  it  is  so 
directed  to  be  and  appear  at  a  certain  time  and  place 
therein  mentioned  before  the  justice  who  shall  issue  such 
summons,  or  before  such  other  justice  or  justices  of  the 
peace  of  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  as  may  then  be  there,  to  answer  to  the 
said  charge,  and  to  be  further  dealt  with  according  to  law  ; 
and  every  such  summons  shall  be  served  by  a  constable  or 
other  peace  oflBcer  upon  the  person  to  whom  it  is  so 
directed  by  delivering  the  same  to  the  party  personally, 
or  if  he  cannot  conveniently  be  met  with,  then  by  leaving 
the  same  with  some  person  for  him  at  his  last  or  most 
usual  place  of  abode  ;  and  the  constable  or  other  peace 
oflScer  who  shall  have  served  the  same  in  manner  aforesaid 
shall  attend  at  the  time  and  place,  and  before  the  justices 
iu  the  s?aid  summons  mentioned,  to  depose,  if  necessary,  to 
the  service  of  such  summons  ;  and  if  the  person  so  served 
shall  not  be  and  appear  before  the  justice  or  justices  at  the 
time  and  place  mentioned  in  such  summons,  in  obedience 
to  the  same,  then  it  shall  be  lawful  for  such  justice  or 
justices  to  issue  his  or  their  warrant  (D.)  for  apprehending 
the  party  so  summoned,  and  bringing  him  before  such 
justice  or  justices,  or  some  other  justice  or  justices  of  the 
peace  for  the  same  county,  riding,  division,  liberty,  citv, 
borough,  or  place,  to  answer  the  charge  in  the  said 
information  and  complaint  mentioned,  and  to  be  further 
dealt  with  according  to  law  :  Provided  always,  that  no 
objection  shall  be  taken  or  allowed  to  any  such  summons 
or  warrant  for  any  alleged  defect  therein  in  substance  or 
in  form,  or  for  any  variance  between  it  and  the  evidence 
adduced  on  the  part  of  the  prosecution  before  the  justice 
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Sect.  9.  or  justices  who  shall  take  the  examinations  of  the  witnesses 
in  that  behalf,  as  hereinafter  mentioned  ;  but  if  any  such 
variance  shall  appear  to  sach  justice  or  justices  to  be  snch 
that  the  party  charged  has  been  thereby  deceived  or 
misled,  it  shall  be  lawful  for  such  justice  or  justices,  at  the 
request  of  the  party  so  charged,  to  adjourn  the  hearing  of 
the  case  to  some  future  day,  and  in  the  meantime  to  re- 
mand the  pftrty  so  charged,  or  admit  him  to  bail,  in  maimer 
hereinafter  mentioned. 

Address  and  Service  of  Summons. — The  sommons  must  be 
addressed  to  the  person  accused,  and  not,  as  was  formerly  the 
practice,  to  the  constable ;  and  it  mnst  also  be  served  by  a  constable 
or  other  police  officer  by  delivering  it  personally  to  the  accused,  or 
if  he  cannot  conveniently  be  found,  by  leaving  it  with  some  person 
for  him  at  his  last  or  most  usual  place  of  abode.  It  should  not  be 
left  with  any  person  indifferently ;  but  should  be  given  to  the  wife, 
servant,  parent,  or  other  person  likely  to  give  it  to  the  accused. 
If  at  the  time  appointed  in  the  summons  the  accused  do  not  appear, 
the  justice,  on  the  constable  proving  the  service  of  the  summons, 
will  issue  a  warrant  for  his  apprehension. 

Discretion  of  Justices  to  Issue  Summons. — If  on  application 
to  justices  for  a  summons  for  an  indictable  offence,  they  have  beard 
and  determined  the  application,  and  on  the  merits  have  declined  to 
grant  it,  the  court  will  not  grant  a  mandamus  to  compel  them  to 
review  this  decision  (R.  v.  FawceU  and  Others^  JJ.  of  Durham, 
32  J.  P.  776  ;  19  L.  T.  396  ;  11  Ck>x  C.  C.  305). 

The  justices,  if  they  refuse  to  issue  a  summons  under  U  & 
12  Vict.  c.  42,  s.  9,  must  exercise  a  discretion,  as  shown  by  the 
following  case  :  Upon  an  application  to  justices  for  summonses 
against  certain  persons  to  answer  a  charge  of  conspiracy  to  break 
the  peace  and  do  grievous  bodily  harm  at  a  public  meeting,  evidence 
was  given  that  a  disturbance  had  arisen  at  the  meeting  in  which 
the  defendants  took  part,  and  that  one  or  other  of  them  had  pre- 
viously offered  money  to  different  persons  if  they  would  commit 
acts  of  violence  at  the  meeting ;  the  justices,  after  hearing  evidence, 
declined  to  issue  the  summonses,  and  a  rule  nisi  for  a  mandamm 
having  been  obtained,  they  stated  in  their  affidavit  that,  upon  the 
facts  brought  before  them,  they  did  not  feel  justified  in  granting 
the  application,  but  did  not  say  that  they  thought  the  witnesses 
unworthy  of  credit.  The  court  made  the  rule  absolute,  for  although 
under  this  section  the  justices  are  to  issue  their  summons  ^*  if  they 
shall  think  fit,"  it  was  evident  that  in  this  particular  case  they  had 
not  exercised  a  discretion  {Reg,  v.  Adamson,  L.  E.  1  Q.  B.  D.  201 ; 
5.C.,  Reg,  v.  Tynemouth  J  J,,  40  J.  P.  182  ;  33  L.  T.  840 ; 
45  L.  J.  M.  C.  46  ;  24  W.  E.  250),  Cockburn,  C.J.,  saying:  "I 
have  felt  some  perplexity,  because  nothing  is  more  clear  than 
that  we  have  no  jurisdiction  authorising  us  to  review  the  decision 
of  justices  who  have  once  heard  and  determined  a  case  within 
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their  jamdiction,  and  where  a  statute  does  not  give  us  the  express      Sect.  9. 

power  to  do  so  ;  and  if  I  could  see  that  in  this  case  they  had  heard  

and  decided  on  the  facts,  I  should  say  that  we  could  not  send  the        Nors. 
case  back  to  them.    But  they  did  not  do  so,  but  decided  upon  some 
.ground  outside  the  evidence  before  them  altogether/' 

Discretion  of  Justices. — See,  as  to  the  discretion  of  justices, 
E.  V.  Bolder  and  other  cases,  cited  at  p.  77  ,  ante ;  and  as  to  the 
•exercise  of  discretion  in  issuing  process,  see  R.  v.  Bather,  Ex  parte 
M^Mahon,  and  R.  v.  Stipendiary  Magistrate  for  Leeds,  ante^  note  to 
8.  8,  ante,  p.  310,  and  note  to  s.  1  of  22  &  23  Vict.  c.  17,  ^o«^,  in 
Appendix,  and  R,  v.  Byrde  and  Others,  55  J.  P.  310 ;  60  L.  J.  M.  C. 
17;  17CoxC.  C.  187. 

In  Ex  parte  Reid,  49  J.  P.  600,  it  wa3  held  that  a  mandamm  will 
not  be  granted  to  interfere  with  the  discretion  of  a  magistrate  who 
has  refused  to  issue  a  summons  for  perjury  on  an  information 
setting  forth  facts  upon  which  no  jury  would  convict. 

In  ExparU  Lewis,"!!  Q.  B.  D.  191  ;  52  J.  P.  773;  57  L.J.  M.  C. 
108  ;  16  Cox  C.  C.  419,  L.  applied  to  a  magistrate  for  a  summons 
against  parties  who  were  alleged  to  have  obstructed  the  right  of 
pubhc  meeting  in  Trafalgar  Square.  After  hearing  the  application 
the  magistrate  refused  to  grant  a  summons  : — Held,  that  as  the 
magistrate  had  exercised  his  discretion,  rightly  or  wrongly,  the 
court  would  not  grant  a  mandamus  to  rehear.  See  also  R.  v. 
Huggins,  60  L.  J.  M.  C.  139.  As  to  discretion  of  justices  with 
regard  to  adjournment,  see  R.  v.  Evans  and  Others,  54  J.  P.  471  ; 
62  L.  T.  570,  in  which  it  was  held  that  where  a  summons  for  libel 
before  justices  is  issued,  the  justices  cannot  postpone  the  hearing 
and  adjudication  till  a  pending  action  between  the  parties  as  to  a 
different  libel,  though  arising  out  of  the  same  facts,  is  disposed 
of.  The  practice  of  adjournment  and  the  discretion  of  magistrates 
thereon  is  set  out  in  Coleridge,  C.J.'s,  judgment  in  this  case. 

Service  of  Summons. — As  to  service  of  summons,  meaning  of 
*^  last  or  most  usual  place  of  abode,''  etc.,  see  note  to  s.  1  of  1 1  & 
12  Vict.  c.  43,  anU,  p.  5. 

Since  magistrates  acting  under  this  Act  are  now  a  court  of 
summary  jurisdiction,  the  provisions  of  s.  41  of  the  S.  J.  Act,  1879, 
<mte,  p.  195,  as  to  proof  of  service  by  declaration,  will  apply. 

Limitation  of  Prosecutions. — Certain  statutes  provide  that  a 
prosecution  shall  commence  within  a  certain  time  from  the  com- 
mission of  the  offence.     The  following  is  a  list : 

Blasphemy  (9  Will.  3,  c.  35,  s.  2).    Four  days. 

The  Eiot  Act  (1  Geo.  1,  stat.  2,  c.  5,  s.  8).     Twelve  months. 

The  Unlawful  Drilling  Act,  1819  (60  Geo.  3  &  1  Geo.  4, 
c.  1),  8.  7.     Six  months. 

The  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69),  s.  4.  Twelve 
months. 

The  Births  and  Deaths  Registration  Act,  1874  (37  & 
^8  Vict.  c.  88),  s.  46.    Three  years. 

The  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36), 
«.  257.    Three  years. 
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Beet.  9.         The  Corrupt  and  Illegal  Practices  Prevention  Act, 

1883   (46  &  47  Vict.  c.  51),  a.  51.    One  year  from  offence,  or 

NoTB.        three  months  from  commissioner's  report. 

The  Municipal  Elections  Act,  1884  (47  &  48  Vict.  c.  70), 
88.  30,  35,  and  36.     Same  as  46  &  47  Vict.  c.  51,  s.  51,  gupra. 

The  Criminal  Law  Amendment  Act,  1885  (48  &  49  Tict 
c.  69),  s.  5  ;  and  see  4  Edw.  7,  c.  15,  s.  27.     Six  months. 

What  is  Commenceinent  of  Prosecation.— The  laying  of  the 
information  npon  which  a  warrant  or  summons  is  issued,  or  giving 
the  accused  in  charge,  is  the  commencement  of  the  prosecution 
(/?.  V.  Austin,  1  C.  &  K.  621)  ;  but  merely  issuing  a  warrant  of 
apprehension  is  not  a  commencement  of  proceedings,  unless  the 
defendant  be  apprehended  thereupon,  within  the  Night  Poaching 
Act,  1828  (9  Geo.  4,  c.  69)  (R.  v.  Ball,  2  F.  &  F.  16).  See  also 
R,  V.  Brook,  1  Den.  217  ;  2  C.  &  K.  402  ;  2  Cox  C.  C.  436.  Where 
a  prisoner  was  conmiitted  for  trial  on  July  27th  for  a  rape  on 
July  19th,  but  more  than  three  months  after  the  alleged  offence 
the  bill  was  presented  to  and  found  by  the  grand  jury  for  unlawful 
carnal  knowledge,  it  was  held  that  the  prosecution  had  been  com- 
menced within  three  months  within  the  meaning  of  the  proviso  to 
8.  5  of  the  Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict^ 
c.  69)  (E,  V.  Tho8.  West,  [1898]  1  Q.  B.  174  ;  67  L.  J.  Q.  B.  62 ; 
18  Cox  C.  C.  675  ;  14  T.  L.  R.  121.  Further  as  to  the  commence- 
ment of  prosecutions  under  the  said  Act,  see  Rex  v.  Dharma  (and 
other  cases  on  the  same  point  decided  at  the  same  time),  [1905] 
2  K.  B.  335  ;  69  J.  P.  198  ;  74  L.  J.  K.  B.  450  ;  92  L.  T.  700; 
21  T.  L.  R.  353. 

It  has  been  held  that  the  production  of  the  warrant  without  the 
information  is  not  legal  evidence  that  the  proceedings  have  been 
commenced  in  time  {R.  v.  Parker,  9  Cox  C.  C.  475  ;  L.  &  C.  459 ; 
33  L.  J.  M.  C.  135  ;  12  W.  R.  765  ;  10  Jur.  696  ;  10  L.  T.  463). 

It  would  seem  to  be  advisable  that  the  information  upon  which 
process  is  sought  should  show  that  the  proceedings  have  been 
commenced  within  the  limitation  provided  by  the  particular 
statute.     This  statute  should  be  consulted  in  each  case. 

Prosecutions  under  s.  80  of  the  Larceny  Act,  1861  (24  & 
25  Vict.  c.  96),  the  Official  Secrets  Act,  1889  (52  &  53  Vict.  c.  52), 
the  Public  Bodies  Corrupt  Practices  Act,  1889  (52  &  53  Vict 
c.  69),  and  the  Prevention  of  Corruption  Act,  1906  (6  Edw.  7, 
c,  34),  require  the  leave  of  the  Attorney-General.  The  order  of 
a  judge  is  a  condition  precedent  to  a  prosecution  for  the  publica- 
tion of  a  newspaper  libel  (51  &  52  Vict.  c.  64,  s.  8). 

Variance  in  Summons  or  Warrant.— It  is  provided  by  this 
section  that  no  objection  shall  be  taken  to  the  summons  or  warrant 
for  any  defect  in  substance  or  in  form,  or  for  variance  between 
them  and  the  evidence  adduced.  Such  an  objection  would  be 
beside  the  merit  of  the  case,  as  the  party  is  not  then  upon  his  trial, 
but  the  question  before  the  magistrate  is  whether  there  is  sufficiwt 
evidence  against  him  to  send  the  case  before  a  grand  jury.  Ift 
however,  the  variance  between  the  offence  stated  in  the  summons 
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or  warrant,  and  the  warrant  be  such  as  to  satisfy  the  justice  that      Sect.  9. 

the  accused  has  been  deceived  or  misled  by  it,  he  may,  at  the         

request  of  the  accused,  adjourn  the  hearing,  and  in  the  meantime  Note. 
either  remand  the  accused  or  admit  him  to  bail.  Before  this 
statute  justices  had  continually  to  deal  with  objections  to  the 
sammons  or  warrant,  which  were  quite  apart  from  the  merits  of 
the  case.  But  now,  if  the  objection  be  made  for  variance,  and  the 
variance  be  such  as  to  show  that  the  accused  has  been  taken  by 
surprise,  and  charged  by  the  evidence  with  an  offence  entirely 
different,  in  point  of  fact,  and  not  merely  in  name,  from  that  men- 
tioned in  the  suounons  or  warrant,  it  would  not  be  fair  to  conmiit 
him  for  trial  in  such  a  case  without  giving  him  an  opportunity  of 
preparing  himself  for  his  defence  if  he  wish  to  offer  any  at  this 
stage  of  the  prosecution  (/?.  v.  Hughes,  ante,  p.  74). 

10.  Form  of  warrant — Execution  of  warrant — Validity 
of  warrant,']  Every  warrant  [B.]  hereafter  to  be  issued 
by  any  justice  or  justices  of  tne  peace  to  apprehend  any 
person  charged  with  any  indictable  oflFence  snail  be  under 
the  hand  and  seal  or  hands  and  seals  of  the  justice  or 
justices  issuing  the  same,  and  may  be  directed  either  to 
any  constable  or  other  person  by  name,  or  generally  to 
the  constable  o£  the  parish  or  other  district  within  which 
the  same  is  to  be  executed,  without  naming  him,  or  to 
such  constable  and  all  other  constables  or  peace  officers  in 
the  county  or  other  district  within  which  the  justice  or 
justices  issuing  such  warrant  has  or  have  Jurisdiction, 
or  generally  to  all  the  constables  or  peace  officers  within 
such  last-mentioned  county  or  district,  and  it  shall  state 
shortly  the  oflFence  on  which  it  is  founded,  and  shall  name 
or  otherwise  describe  the  oflFender,  and  it  shall  order  the 
person  or  persons  to  whom  it  is  directed  to  apprehend 
the  offender,  and  bring  him  before  the  justice  or  justices 
issuing  the  said  warrant,  or  before  some  other  justice  or 
justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  to  answer  to  the  charge 
contained  in  the  said  information,  and  to  be  further  dealt 
with  according  to  law  ;  and  it  shall  not  be  necessary  to 
make  such  warrant  returnable  at  any  particular  time,  but 
the  same  may  remain  in  force  until  it  shall  be  executed  ; 
and  such  warrant  may  be  executed  by  apprehending  the 
offender  at  any  place  within  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  within  which  the  justice 
or  justices  issuing  the  same  shall  have  jurisdiction,  or  in 
case  of  fresh  pursuit  at  any  place  in  the  next  adjoining 
county  or  pLice,  and  within  seven  miles  of  the  border  of 
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Sect.  10.     such  first-mentioned  county,  riding,  division,  liberty,  city, 
borough,  or  place,  without  having  such  warrant  backed  as 
hereinafter   mentioned ;    and    in   all  cases    where   such 
warrant  shall  be  directed  to  all  constables  or  other  peace 
officers  within  the  county  or  other  district  within  which 
the  justice  or  justices  issuing  the  same  shall  have  juris- 
diction it  shall  be  lawful  for  any  constable,  head-borough, 
tithing-man,  borsholder,  or  other   peace   officer  for  any 
parish,  township,  hamlet,  or  place  within  such  county  or 
district  to  execute  the  said  warrant  within  any  parish, 
township,  hamlet,  or  place  situate  within  the  jurisdiction 
for  which  such  iustice  or  justices  shall  have  acted  when  he 
or  they  granted  such  warrant,  in  like  manner  as  if  such 
warrant  were  directed  specially  to  such  constable  by  name, 
and  notwithstanding   the   place   in   which   such  warrant 
shall  be  executed  shall  not  be  within  the  parish,  township, 
hamlet,  or    place  for  which  he  shall  be  such  constable, 
head-borough,   tithingman,    borsholder,   or    other  peace 
officer  :  Provided  always,  that  no  objection  shall  be  taken 
or  allowed  to  any  such  warrant  for  any  defect  therein  in 
substance  or  in  form,  or  for  any  variance  between  it  and 
the  evidence   adduced   on   the  part  of  the    prosecution 
before  the  justice  or  justices  who  shall  take  the  examina- 
tions of  the  witnesses  in  that  behalf,  as  hereinafter  men- 
tioned ;  but  if  any  such  variance  shall  appear  to  such 
justice  or  justices  to  be  such  that  the  party  charged  has 
been  thereby  deceived  or  misled,  it  shall   be  lawful  for 
such  justice  or  justices,  at  the  request  of  the  party  so 
charged,  to  adjourn  the  hearing  of  tne  case  to  some  future 
day,  and  in  the  meantime  to  remand  the  party  so  charged, 
or  to  admit  him  to  bail,  in  manner  hereinafter  mentioned. 

Execution  of  Warrant. — The  warrant  must  be  under  the  hand 
and  seal  of  the  justices  issuing  it,  and  it  may  be  directed  to  any 
constable  or  "  other  person  by  name  ; "  and  in  this  respect  no 
change  has  been  made  in  the  law.  If  the  person  to  whom  it  is 
addressed  be  not  a  constable  or  peace  oflScer,  he  is  not  compellable 
to  execute  the  warrant,  and  of  course  is  not  punishable  if  he 
refuses  to  execute  it  (2  Hawk.  c.  13,  s.  27).  But  if  it  be  directed 
to  the  constable  or  other  peace  officer,  the  constable  or  officer  is 
bound  to  execute  it,  and  may  do  so  at  ajiy  place  within  the  juris- 
diction of  the  justices  granting  the  warrant ;  or  if  the  offender 
cannot  be  found  therein,  the  warrant  may  be  backed  by  a  justice 
having  jurisdiction  in  the  place  where  the  offender  is  supposed  to 
be,  and  then  executed  (see  s.  11).  Usually  the  warrant  is  directed 
to  the  constable  without  naming  him,  and  to  all  other  constables 
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and  peace  officers  within  the  county  or  other  jurisdiction  of  the     Sect.  10. 

justices  LBsuing  it,  and  any  one  of  such  persons  may  execute  it  in         

the  same  manner  as  if  it  were  addressed  by  name  to  all  or  to  each        Non. 
of  them.    The  constable  executing  warrant  must  have  it  in  his 
possession  at  the  time  of  apprehension  in  all  cases  of  misdemeanor 
or  less  than  felony.     See  Codd  v.  Cube,  ante,  p.  304. 

Fresh  Porstlit. — The  warrant  remains  in  force  until  it  is 
executed  ;  and  when  executed  the  constable  cannot  discharge  him- 
self of  the  offender  otherwise  than  by  taking  him  before  a  magis- 
trate (2  Hawk.  c.  13,  s.  7).  In  case  of  fresh  pursuit,  that  is,  in 
case  of  the  escape  of  the  offender  out  of  custody  into  the  next 
adjoining  county  or  place,  and  within  seven  miles  of  the  border  of 
the  county,  etc.,  within  which  the  justices  issuing  the  warrant  have 
jurisdiction,  the  warrant  may  be  executed  without  being  backed  as 
m  ordinary  cases,  but  if  the  offender  be  beyond  seven  miles  from 
the  border,  he  cannot  be  apprehended  until  the  warrant  is  backed 
in  the  ordinary  manner.  This  provision  is  of  great  practical 
advantage  in  securing  the  more  speedy  apprehension  of  criminals. 

The  distance  of  seven  miles  of  the  bonier  of  the  county  referred 
to  in  this  section  will  be  measured  not  by  the  nearest  practicable 
road,  but  by  a  straight  line  from  point  to  point  on  the  horizontal 
plan,  '*  as  the  crow  flies  "  (Lake  v.  Butler,  1 9  J.  P.  692  ;  24  L.  J.  Q.  B. 
273  ;  Stokes  v.  Grissell,  18  J.  P.  378  ;  23  L.  J.  C.  P.  141  ;  Reg.  v. 
Safron  Walden,  9  Q.  B.  76  ;  10  J.  P.  499  ;  16  L.  J.  M.  C.  115  ; 
Duignan  v.  Walker,  5  Jur.  976  ;  and  see  note  to  s.  3  of  11  & 
12  Vict.  c.  43,  ante,  p.  23). 

The  Sunday  Observance  Act,  1677  (29  Car.  2,  c.  7,  s.  6)  {anU, 
p.  303),  does  not  authorise  the  arrest  on  a  Sunday  of  persons  who 
have  been  guilty  of  indictable  offences,  but  it  seems  that  a  person 
goilty  of  an  indictable  offence,  which  might  involve  an  actual  or 
constructive  breach  of  the  peace,  may  be  apprehended  on  a  Sunday 
(Rawlins  v.  Ellis,  16  L.  J.  Exch.  5  ;  16  M.  *  W.  172 ; 
2  Cox  C.  C.  96). 

Aireet  by  Oonstable. — It  may  be  necessary  to  observe  here 
that  a  constable  at  common  law  is  not  justified  in  imprisoning  a 
person  in  the  belief  that  he  has  committed  a  misdemeanor  (Griffin  v. 
Colman,  28  L.  J.  Exch.  134).  Neither  can  a  constable  legally 
take  a  person  into  custody  on  a  charge  of  felony  made  by  another 
if  a  charge  rests  on  no  reasonable  grounds,  or  on  grounds  which 
are  unreasonable  (Hogg  v.  Ward,  22  J.  P.  626  ;  3  H.  &  N.  417  ; 
27  L.  J.  Exch.  443  ;  4  Jur.  885  ;  but  a  police  officer  is  protected 
if  he  acts  upon  a  warrant,  even  though  that  warrant  be  informal, 
and  if  he  be  killed  when  so  acting  by  a  premeditated  attack,  with 
a  view  to  rescue,  the  crime  will  be  murder,  the  proper  course  being 
to  apply  to  a  court  of  law  for  a  habeas  to  have  the  prisoner  dis- 
charged from  custody  (Reg.  v.  Allen,  17  L.  T.  222). 

So  a  magistrate  has  no  authority  to  arrest  a  person  guilty  on  his 
own  view  of  a  misdemeanor,  where  there  is  no  breach  of  the  peace, 
and  where  it  is  not  necessary  to  arrest  the  offender  to  prevent  a 
renewal  of  the  act  (King  v.  Poe,  30  J.  P.  678  ;  15  L.  T.  37). 
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Sect.  10.        Arrest  by  a  Justice. — If  a  felony  or  breach  of  the  peace  be 

committed  in  view  of  a  justice,  he  may  personally  arrest  the 

Note.  offender,  or  may  command  a  bystander  to  do  so  ;  and  such  com- 
mand is  a  good  warrant  to  the  bystander.  But  if  he  be  not  present, 
he  must  issue  his  warrant  for  the  offender's  apprehension  (2  Hale 
P.  C.  86). 

When  Private  Persons  may  Arrest. — A  treason  or  feloDj 
having  actually  been  conmiitted,  a  private  person  may  arrest  one 
reasonably  suspected  by  him  without  warrant.  See  Allen  x. 
L,  (€•  S.  W.  E.,  L.  R.  6  Q.  B.  65  ;  35  J.  P.  308  ;  40  L.  J.  Q.  B. 
55  ;  23  L.  T.  621  ;  19  W.  R.  127  ;  11  Cox  C.  C.  621.  So  also 
where  the  arrest  is  to  prevent  the  commission  of  a  felony  (Beck- 
with  V.  Philby,  6  B.  &  C.  635). 

By  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96,  s.  103),  and  by  the 
Coinage  Offences  Act,  1861  (24  &  25  Vict.  c.  99.  s.  31),  any  person 
may  arrest  anyone  ^*  found  committing  "  offences  against  those 
statutes,  and  by  the  Malicious  Damage  Act,  1861  (24  &  25  Vict, 
c.  97,  s.  61),  a  person  ^^  found  committing"  an  offence  against  it 
may  be  arrested  by  the  owner  or  a  person  authorised  by  him. 

Constable. — A  constable,  however,  may  arrest  merely  upon 
reasonable  suspicion  that  a  felony  has  been  committed,  althou^ 
in  fact  no  felony  has  been  committed,  and  that  the  party  arrested 
was  the  felon  (Marsh  v.  Loader,  14  C.  B.  (n.s.)  535  ;  11 W.  R.  784, 
and  Griffin  v.  Colman,  ante,  p.  317).  The  suspicion,  however,  in 
this  case  must  be  a  reasonable  one  {Hogg  v.  Ward,  ante,  p.  317). 
See  as  to  apprehension  of  fugitive  criminals,  R.  v.  Weil,  anU^ 
p.  301. 

A  private  person  may  arrest  one  committing,  or  about  to 
conmiit,  a  breach  of  the  peace  (Timothy  v.  Simpson,  1  C.  M.  &  B. 
757  ;  4  L.  J.  73)  ;  but  not  aft^r  the  breach  of  the  peace  is  over 
and  not  likely  to  recur.  But  a  constable  may  apprehend  imme- 
diately after  the  affray  is  ov^r,  in  order  to  take  the  offender  before 
a  justice  (R.  v.  Light,  27  L.  J.  M.  C.  1  ;  7  Cox  C.  C.  389  ;  Dears.  4 
B.  322).  As  to  what  is  reasonable  ground  for  believing  a  recur- 
rence of  the  offence,  see  R.  v.  Marsden,  L.  R.  I  C.  C.  R.  131 ; 
37  L.  J.  M.  C.  80  ;  18  L.  T.  298  ;  11  Cox  C.  C.  90. 

Oonstables  Arresting  nnder  Statutes. — Under  several  statutes 
constables  may  arrest  without  warrant  persons  found  committing 
offences  against  such  statutes,  e.g.,  the  Metropolitan  Police  Act, 
1839  (2  &  3  Vict.  c.  47),  ss.  54,  62—69,  as  to  offences  in  street* 
and  thoroughfares  of  the  metropolis ;  the  Vagrancy  Act,  1824 
(5  Geo.  4,  c.  83),  ss.  6  and  1 1 ,  as  to  offences  committed  in  view  of  the 
person  arresting  ;  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50, 
88.  78,  79),  as  to  offences  on  highways  ;  Prevention  of  Crimes  Act, 
(34  &  35  Vict.  c.  112),  s.  3.  As  to  offences  in  relation  to  cruelty 
to  children,  see  4  Edw.  7,  c.  15,  s.  4. 

Night  Offenders.— By  the  Prevention  of  Offences  Act,  1851 
(14  &  15  Vict.  c.  19,  s.  11),  any  person  may  arrest  and  take  before 
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a  justice  one  fonnd   committing  an  indictable   offence  between     Sect.  10. 

9  P.M.  and  6  a.m.     See  also  the  Malicious  Damage  Act,  1861  (24  &         

25  Vict.  c.  97),  ss.  57  and  61  ;  the  Larceny  Act,  1861  (24  &  ^*>tb. 
25  Vict.  c.  96),  s.  103  (see  Griffiths  v.  Taylor,  2  C.  P.  D.  194  ; 
46  L.  J.  C.  P.  15  ;  36  L.  T.  5  ;  25  W.  R.  196)  the  Coinage  Offences 
Act,  1861  (24  &  25  Vict.  c.  99),  s.  31.  As  to  meaning  of  "  found 
committing/'  see^Simmons  y.Milliffan,  15  L.  J.  C.  P.  102  ;  10  Jur. 
224  ;  2  C.  B.  533,  and  R,  v.  Phelps,  2  Mood.  C.  C.  240. 

BoroQ^  Oonstables— Town  Police  Olanses  Act.— By  the 

Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  193,  a 
borough  constable  may  arrest  any  idle  or  disorderly  person  whom 
he  finds  disturbing  the  public  peace,  or  whom  he  has  reasonable 
cause  of  suspicion  of  intention  to  commit  a  felony  ;  and  in  places 
where  the  Town  Police  Clauses  Act,  1847  (10  &  11  Vict.  c.  89), 
is  in  force,  constables  may  apprehend  without  warrant  any  person 
found  by  them  committing  offences  against  that  Act  mentioned 
in  s.  28.  See  generally  as  to  arrest.  Stone's  Justices'  Manual 
(38thed),  pp.  126c<«c5. 

Bail  of  Persons  Arrested  without  Warrant.— As  to  bail  of 
persons  arrested  without  warrant,  see  s.  38  of  the  S.  J.  Act,  1879, 
<mk,  p.  192  (which  applies  to  indictable  as  well  as  summary 
offences),  and  as  to  offences  in  boroughs,  see  the  note  to  that 
flection,  ante. 

As  to  summonses,  warrants,  etc.,  issued  by  a  borough  justice 
being  exempted  seven  miles  from  limits  of  such  borough,  see  note 
to  s.  3  of  11  &  12  Vict.  c.  43,  ante,  p.  23. 

As  to  the  execution  of  warrants  of  metropolitan  police  magis- 
trates outside  the  metropolitan  police  district,  see  note  to  s.  3  of 
11  &  12  Vict.  c.  43,  ante,  p.  25. 

IL  Backing  of  warrants,']  If  the  person  against  whom 
any  such  warrant  shall  be  issued  as  aforesaid  shall  not  be 
found  within  the  jurisdiction  of  the  justice  or  justices  by 
whom  the  same  shall  be  issued,  or  if  he  shall  escape,  so 
into,  reside,  or  be,  or  be  supposed  or  suspected  to  be,  m 
any  place  in  England  or  Wales  out  of  the  jurisdiction  of 
the  justice  issuing  such  warrant,  it  shall  and  may  be 
lawful  for  any  justice  of  the  peace  for  the  county  or  place 
into  which  such  person  shall  so  escape  or  go,  or  in  which 
he  shall  reside  or  be,  or  be  supposed  or  suspected  to  be, 
upon  proof  alone  being  made  on  oath  of  the  handwriting 
of  the  justice  issuing  such  warrant,  to  make  an  indorse- 
ment (K.)  on  such  warrant,  signed  with  his  name, 
authorising  the  execution  of  such  warrant  within  the 
jurisdiction  of  the  justice  making  such  indorsement,  and 
which  indorsement  shall  be  sufficient  authority  to  the 
person  bringing  such  warrant,  and  to  all  other  persons  to 
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Sect.  11.  whom  the  same  was  originally  directed,  and  also  to 
all  constables  and  other  peace  officers  of  the  county  or 
place  where  such  warrant  shall  be  so  indorsed,  to  execute 
the  same  in  such  other  county  or  place,  and  to  carry  the 
person  against  whom  such  warrant  shall  have  issued, 
when  apprehended,  before  the  justice  and  justices  of  the 
peace  who  first  issued  the  said  warrant,  or  before  some 
other  justice  or  justices  of  the  peace  in  and  for  the  same 
county,  riding,  division,  city,  liberty,  borough,  or  place, 
or  before  some  justice  or  justices  of  the  county,  riding, 
division,  liberty,  city,  borough,  or  place  where  the  offence 
in  the  said  warrant  mentioned  appears  therein  to  have 
been  committed :  Provided  always,  that  if  the  prosecutor^ 
or  any  of  the  witnesses  upon  the  part  of  the  prosecution, 
shall  then  be  in  the  county  or  place  where  such  person 
shall  have  been  so  apprehended,  the  constable  or  other 
person  or  persons  who  shall  have  so  apprehended  such 
person  may,  if  so  directed  by  the  justice  backing  such 
warrant,  take  and  convey  him  before  the  justice  who  shall 
have  so  backed  the  said  warrant,  or  before  some  other 
justice  or  justices  of  the  same  county  or  place  ;  and  the 
said  justice  or  justices  may  thereupon  take  the  examina- 
tions of  such  prosecutor  or  witnesses,  and  proceed  in 
every  respect  in  manner  hereinafter  directed  with  respect 
to  persons  charged  before  a  justice  or  justices  of  the  peace 
with  an  ofiFence  alleged  to  have  been  committed  in  another 
county  or  place  than  that  in  which  such  persons  have 
been  apprehended. 

Backing  Warrants  in  England.— This  section  relates  ezclu- 
sively  to  the  backiDg  of  warrants  to  be  executed  in  some  connty  in 
England  to  which  the  offender  may  have  fled,  or  in  which  he  miy 
be.  The  form  of  indorsement  in  backing  a  warrant  is  usually 
printed  on  the  back  of  the  warrant,  and  the  magistrate  backing  it 
has  only  to  fill  in  the  name  of  the  constable  and  the  name  of  the 
county  or  other  jurisdiction,  and  to  sign  it.  After  being  backed, 
not  only  the  constable  who  brings  the  warrant,  and  all  constables 
and  other  peace  officers  of  the  county  where  it  is  issued,  but  also 
all  constables  and  other  peace  officers  of  the  county  where  it  is 
backed,  may  execute  it.  If,  after  being  backed,  the  offender  be 
not  found  within  the  jurisdiction,  the  constable  may  go  to  any 
other  county  or  jurisdiction  in  which  he  may  be  supposed  to  be, 
and  get  it  backed  by  a  justice  of  that  county,  etc.,  and  then 
execute  it,  and  so  on  in  any  county,  etc.,  in  England,  until  the 
offender  is  taken.  Or  if  the  offender  have  gone  back  to  the 
ongmal  county,  etc.,  it  may  be  there  executed  notwithstanding  iU 
havmg  been  backed  in  other  counties. 
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It  would  seem  that  the  provisions  of  s.  41  of  the  S.  J.  Act,     Sect.  11. 

1879,  as  to  proof  of  the  writing  and  seal  of  jastices  by  statutory         

declaration,  apply  to  proceedings  under  this  section  ;  see  note  to        Notb. 
that  section,  anie,  p.  196. 

Supposing  the  offender  to  have  been  apprehended,  the  constable 
will  iake  him  before  a  justice  of  the  county  in  which  the  offence 
was  committed,  there  to  be  dealt  with,  unless  the  justice  backing 
the  warrant  by  a  special  indorsement  shall  have  directed  otherwise, 
in  which  case  the  offender  must  be  taken,  before  a  justice  of  the 
county,  etc.,  in  which  the  warrant  was  backed.  Unless,  however, 
there  are  any  witnesses  within  the  jurisdiction  of  the  justices  back* 
ing  the  warrant,  it  is  not  usual  to  have  such  special  indorsement ; 
the  fact  that  there  are  any  such  witnesses  should  therefore  be  com- 
municated to  the  justice  when  the  warrant  is  backed,  in  order  that 
he  may  exercise  his  discretion  in  the  matter. 

If  the  backing  be  specially  indorsed,  the  offender,  if  appre- 
hended within  the  jurisdiction  of  a  justice  making  the  indorsement, 
must  be  taken  before  that  justice  or  some  other  justice  of  the 
county,  etc.,  who  will  then  proceed  in  the  manner  directed  by 

8.  22,  p08l. 

For  form  of  indorsement  on  warrant,  see  Form  (K)  in  Schedule 
to  this  Act,  post. 

As  to  apprehension  of  offenders  in  colonies  escaping  into 
England,  see  the  Fugutive  Offenders  Act,  1881  (44  &  45  Vict.  c.  69), 
8.  3,  and  note  to  s.  2,  ante^  p.  295. 

English  warrants  may  be  backed  in  Ireland,  and  vice  versa ^  in 
the  event  of  offenders  escaping,  see  14  &  15  Yict.  c.  93,  s.  29,  and 
the  Petty  Sessions  (Ireland)  Act,  1867  (30  &  31  Vict.  c.  19),  i^ost, 
p.  323,  and  in  the  Isles  of  Man,  Guernsey,  Jersey,  Aldemey  and 
Sark,  and  vice  versa ^  see  the  Criminal  Justice  Administration  Act, 
1851  (14  &  15  Vict.  c.  55),  s.  18^ 

12.  English  warranto  may  be  backed  in  Ireland^  and 
vice  versdJ]  If  any  person  against  whom  a  warrant  shall 
be  issued  in  any  county,  riding,  division,  liberty,  city, 
borough,  or  place  in  England  or  Wales,  by  any  justice  of 
the  peace,  or  by  any  judge  of  her  Majesty's  Court  of 
Queen's  Bench,  or  justice  of  oyer  and  terminer  or  gaol 
delivery,  for  any  indictable  offence  against  the  laws  of 
that  part  of  the  United  Kingdom,  shall  escape,  go  into, 
reside,  or  be,  or  be  supposed  or  suspected  to  be,  in  any 
county  or  place  in  that  part  of  the  United  Kingdom  called 
Ireland,  or  if  any  person  against  whom  a  warrant  shall  be 
issued  in  any  county  or  place  in  Ireland,  by  any  justice  of 
the  peace,  or  by  any  judge  of  her  Majesty's  Court  of 
Queen's  Bench  there,  or  any  justice  of  oyer  and  terminer 
or  gaol  delivery,  for  any  crime  or  offence  against  the  laws 
of  that  part  of  the  United  Kingdom,  shall  escape,  go  into. 
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Sect.  12.  reside,  or  be,  or  be  supposed  or  suspected  to  be,  in  any 
county,  riding,  division,  liberty,  city,  borough,  or  place  in 
that  part  of  the  United  Kingdom  called  England  or 
Wales,  it  shall  and  may  be  lawful  for  any  justice  of  the 
peace  in  and  for  the  county  or  place  into  which  such 
person  shall  escape  or  go,  or  where  he  shall  reside  or 
be,  or  be  supposed  or  suspected  to  be,  to  indorse  (K.) 
such  warrant  in  manner  hereinbefore  mentioned,  or  to 
the  like  effect ;  and  which  warrant  so  indorsed  shall  be 
a  sufficient  authority  to  the  person  or  persons  bringing 
such  warrant,  and  to  all  persons  to  whom  such  warrant 
was  originally  directed,  and  also  to  all  constables  or  other 
peace  officers  of  the  county  or  place  where  such  warrant 
shall  be  so  indorsed,  to  execute  the  said  warrant  in  the 
county  or  place  where  the  justice  so  indorsing  it  shall 
have  jurisdiction,  by  apprehending  the  person  against 
whom  such  warrant  shall  have  been  granted,  and  to 
convey  him  before  the  justice  or  justices  who  granted  the 
same,  or  before  some  other  justice  or  justices  or  the  peace 
in  and  for  the  same  countv  or  place,  and  which  said 
justice  or  justices  before  whom  he  shall  be  so  brought 
shall  thereupon  proceed  in  such  manner  as  if  the  said 
person  had  been  apprehended  in  the  said  last-mentioned 
county  or  place. 

Backing  Warrants  in  Ireland. — This  section  relates  to  the 
backing  of  English  warrants  in  IrelaRd,  or  the  converse.  The 
only  difference  between  this  and  the  case  provided  for  by  the 
previous  section  is,  that  the  justice  in  Ireland  backing  the  warrant 
cannot  direct  the  offender  to  be  taken  before  him  or  any  other 
justice  of  the  same  county,  eto.  The  constable,  on  apprehendiog 
the  accused  in  Ireland,  must  forthwith  convey  him  to  England, 
and  take  him  before  the  justice  who  issued  the  warrant,  or  before 
some  justice  of  the  same  county,  there  to  be  dealt  with. 

Irish  Warrants.— By  the  Petty  Sessions  (Ireland)  Act,  1851 
(14  &  15  Vict.  c.  93),  s.  27,  whenever  any  warrant  addressed  to  the 
sub-inspector  of  constabulary,  or  to  any  head  or  other  constable, 
shall  be  certified  and  transmitted  to  the  inspector-general,  the 
manner  in  which  it  shall  be  backed  for  execution  elsewhere  shall 
be  as  follows  : 

**  Whenever  it  shall  appear  that  the  said  person  or  his  goods  are 
to  be  found  in  some  place  in  England  or  Scotland,  or  in  the  Isles 
of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  it  shall  be  kwful 
for  the  said  inspector-general,  or  for  either  of  the  said  deputy 
mspectors-general,  in  like  manner  as  before,  to  indorse  the  warrant, 
accordmg  to  Form  (Gc),  and  it  shall  thereupon  be  lawful  for  any 
justice  or  officer  having  power  to  issue  any  warrant,  or  process  in 
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the  nature  of  a  warrant,  for  the  arrest  of  offenders  in  any  of  the     Sect.  12. 

said  places,  upon  proof  on  oath  of  the  handwriting  either  of  the         

inspector  or  deputy  inspector-general  by  whom  the  same  shall        Note. 

have  been  indorsed,  or  of  the  justice  by  whom  the  warrant  shall 

have  been  issued,  to  indorse  the  same,  according  to  the  Form  (Gc), 

authorising  its  execution  within  the  jurisdiction  of  the  said  justice 

or  officer  by  the  person  bringing  the  same,  or  by  any  constable  or 

other  peace  officer  of  the  county  or  place  where  it  shall  be  so 

indorsed/* 

By  the  Petty  Sessions  (Ireland)  Act,  1867  (30  &  31  Vict.  c.  19), 
8.  1,  in  the  absence  of  the  inspector-general  and  deputy  inspector- 
general  of  constabulary,  it  shall  be  lawful  for  any  one  of  the 
assistant  inspectors-general  of  constabulary  in  Ireland,  to  back, 
indorse,  and  transmit  for  execution,  all  warrants  issued  under  the 
14  &  15  Yict.  c.  93,  in  like  manner  as  the  inspector-general  and 
deputy  inspector-general  were  thereby  authorised  to  do  ;  and 
thereupon  the  same  shall  be  executed  in  like  manner  as  a  warrant 
backed  by  the  inspector-general  or  deputy  inspector-general. 

13.  English  warrants  may  he  hacked  in  the  Isles  of  Man^ 
Guernsey^  Jersey^  Alderney^  or  Sark^  and  vice  versd,']  If 
any  person  against  whom  a  warrant  shall  be  issued  in  any 
county,  riding,  division,  liberty,  city,  borough,  or  place  in 
iingland  or  Wales,  by  any  justice  of  the  peace,  or  by  any 
judge  of  her  Majesty's  Court  of  Queen's  Bench,  or  justices 
of  oyer  and  terminer  or  gaol  delivery,  for  any  indictable 
oflfence,  shall  escape,  go  into,  reside,  or  be,  or  be  supposed 
or  suspected  to  be,  in  any  of  the  Isles  of  Man,  Guernsey, 
Jersey,  Alderney,  or  Sark,  it  shall  be  lawful  for  any 
officer  within  the  district  into  which  such  accused  person 
shall  escape  or  go,  or  where  he  shall  reside  or  be,  or  be 
supposed  or  suspected  to  be,  who  shall  have  jurisdiction  to 
issue  any  warrant  or  process  in  the  nature  of  a  warrant 
for  the  apprehension  of  ofifenders  within  such  district,  to 
indorse  (K.)  such  warrant  in  the  manner  hereinbefore 
mentioned,  or  to  the  like  effect ;  or  if  any  person  against 
whom  any  warrant,  or  process  in  the  nature  of  a  warrant 
shall  be  issued  in  any  of  the  isles  aforesaid  shall  escape, 
go  into,  reside,  or  be,  or  be  supposed  or  suspected  to  be,  in 
any  county,  riding,  division,  liberty,  city,  borough,  or 
place  in  England  or  Wales,  it  shall  be  lawful  for  any 
justice  of  the  peace  in  and  for  the  county  or  place  into 
which  such  person  shall  escape  or  go,  or  where  he  shall 
reside  or  be,  or  be  supposed  or  suspected  to  be,  to  indorse 
(K.)  such  warrant  or  process  in  manner  hereinbefore 
mentioned,  and  every  such  warrant  or  process  so  indorsed 
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Sect.  13.     shall  be  a  sufficient  authority  to  the  person  or  persons 
"  bringing  the  same,  and  to  all  persons  to  whom  the  same 

respectively  was  originally  directed,  and  also  to  all  con- 
stables and  peace  officers  in  the  county,  district,  or 
jurisdiction  within  which  such  warrant  or  process  shall 
be  so  indorsed,  to  execute  the  same  within  the  county, 
district  or  place  where  the  justice  or  officer  indorsing  the 
same  has  jurisdiction,  and  to  convey  such  offender,  when 
apprehended,  into  the  county  or  district  wherein  the 
justice  or  person  who  issued  such  warrant  or  process  shall 
have  jurisdiction,  and  carry  him  before  sucn  justice  or 
person,  or  before  some  other  justice  or  person  within  the 
same  county  or  district  who  shall  have  jurisdiction  to 
commit  such  offender  to  prison  for  trial,  and  such  justice 
or  person  may  thereupon  proceed  in  such  and  the  same 
manner  as  if  the  said  offender  had  been  apprehended 
within  his  jurisdiction. 

Backing  Warrants  in  Ohaiinel  Islands.— This  section  pro- 
vides for  the  backing  of  English  warrants  in  the  Isles  of  Man, 
Guernsey,  Jersey,  Alderney,  or  Sark ;  and  the  converse  in 
regard  to  each  of  those  islands.  The  note  to  s.  12  is  equally 
applicable  to  this  section. 

Doubts  having  arisen  as  to  the  proper  authority  to  indorse 
warrants  in  the  Channel  Islands,  it  was  enacted  by  the  Criminal 
Justice  Administration  Aci^,  1851  (14  &  15  Yict.  c.  55),  s.  18,  as 
follows  :  "  The  bailiffs  of  Jersey  and  Guernsey  respectively,  or  in 
their  respective  absence  the  lieutenant  bailiffs  of  such  island 
respectively,  within  their  respective  bailiwicks  or  jurisdictions,  the 
Judge  of  Alderney,  or  in  his  absence  any  jurat  of  such  island 
within  such  island,  and  the  Seneschal  of  Sark,  or  in  his  absence  his 
deputy  within  such  island,  shall  have  all  such  power  and  authority 
to  indorse  warrants  as  by  the  said  Acts  respectively  is  given  or 
expressed  or  intended  to  be  given  to  any  officer  within  any  of  such 
isles  having  jurisdiction  to  issue  any  warrant  or  process  in  the 
nature  of  a  warrant  for  the  apprehension  of  offenders,  and  for  such 
purpose  shall  have  authority  to  administer  an  oath,  and  all  the 
provisions  of  the  said  Acts  shall  be  construed  as  if  the  officers 
authorised  to  indorse  warrants  by  this  enactment  had  been  so  autho- 
rised by  the  said  section  of  the  Indictable  Offences  Act,  1848." 

The  statute  31  &  32  Vict.  c.  107,  s.  iypost,  makes  provision  for 
backing  Irish  warrants  in  the  Channel  Islands,  and  for  backing 
Channel  Island  warrants  in  Ireland. 

Further,  with  respect  to  this  section,  see  11  &  12  Vict.  c.  43, 
ss.  3  and  37,  and  notes  thereon,  anUy  pp.  21  and  122. 

14.  English  or  Irish  warrants  may  be  hacked  in  Scot" 
land.l  •'■f  ^^y  person   against  whom  a  warrant  shall  be 
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issDed  by  any  justice  of  the  peace  for  any  county  or  place  Sect.  14. 
within  JSngland  or  Wales  or  Ireland,  or  by  any  judge  of 
her  Majesty's  Court  of  Queen's  Bench  or  justice  of  oyer 
and  terminer  or  gaol  delivery  in  England  or  Ireland,  for 
any  crime  or  offence  against  the  laws  of  those  parts 
respectively  of  ihe  United  Kingdom  of  Great  Britain  and 
Ireland,  shall  escape,  go  into,  reside,  or  be,  or  be  supposed 
or  suspected  to  be,  in  any  place  in  that  part  of  the  said 
United  Kingdom  called  Scotland,  it  shall  be  lawful  for 
the  sheriff  depute  or  substitute,  or  any  justice  of  the 
peoee,  of  the  county  or  place  where  such  person  or 
persons  shall  go  into,  reside,  or  be,  or  be  supposed  or 
suspected  to  be,vto  indorse  (K.)  the  said  warrant  in 
manner  hereinbefore  mentioned,  or  to  the  like  effect ; 
which  warrant  so  indorsed  shall  be  a  sufficient  authority 
to  the  person  or  persons  bringing  such  warrant,  and 
to  all  persons  to  whom  such  warrant  was  originally 
directed,  and  also  to  all  sheriffs  officers,  constables, 
and  other  peace  officers  of  the  county  or  place  where 
sach  warrant  shall  be  so  indorsed,  to  execute  the  same 
within  the  county  or  place  where  it  shall  have  been 
so  indorsed,  by  apprehending  the  person  against  whom 
such  warrant  shall  have  been  granted,  and  to  convey  him 
into  the  county  or  place  in  England,  Wales,  or  Ireland 
where  the  justices  or  justices  wno  first  issued  the  said 
warrant  shall  have  jurisdiction  in  that  behalf,  and  to  carry 
him  before  such  justice  or  justices,  or  before  any  other 
justice  or  justices  o£  the  peace  of  and  for  the  same  county 
or  place,  to  be  th6re  dealt  with  according  to  law,  and 
which  said  justice  or  justices  are  hereby  authorised  and 
required  thereupon  to  proceed  in  such  and  the  same 
manner  as  if  the  said  offender,  had  been  apprehended 
within  his  or  their  jurisdiction. 

•Ry^iri^g  Warrants  in  Scotland.— This  section  provides  for 
the  backing  of  English  warrants  and  also  for  the  backing  of  Irish 
warrants  in  Scotland.  As  regards  the  former,  the  observations  in 
the  note  to  s.  12  apply  also  to  this  section. 

The  31  &  32  Vict.  c.  107,  s.  4, post^makes  provision  for  backing 
Scotch  warrants  in  the  Channel  Islands,  and  for  backing  Channel 
Island  warrants  in  Scotland. 

The  S.  J.  (Process)  Act,  1881,  anUy  p.  281,  will  not  apply  here, 
as  that  Act  only  applies  to  any  process  issued  under  the  S.  J.  Acts. 

16.  Scottish  loarrants  may  he  backed  in  England  or 
Ireland.']   If  any  person  against  whom  a  warrant  shall  be 
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Sect.  16.  issued  by  the  lord  justice  general,  lord  chief  justice 
clerk,  or  any  of  the  lords  commissioners  of  justiciary, 
or  by  any  sheriff  depute  or  substitute,  or  justice  of  the 
peace,  of  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Scotland,  for  any  crime  or 
offence  against  the  laws  of  that  part  of  the  .  United 
Kingdom,  shall  escape,  go  into,  resiae,  or  be,  or  shall  be 
supposed  or  suspected  to  be,  in  any  county  or  place  in 
England  or  in  Ireland,  it  shall  be  lawful  for  any  justice  of 
the  peace  in  and  for  the  county  or  place  into  which  such 
person  shall  escape  or  go,  or  where  he  shall  reside  or  be, 
or  shall  be  supposed  or  suspected  to  be,  to  indorse  (K.) 
the  said  warrant  in  manner  hereinbefore  mentioned,  and 
which  said  warrant  so  indorsed  shall  be  a  snffident 
authority  to  the  person  or  persons  bringing  the  same,  and 
to  all  persons  to  whom  the  same  was  originally  directed, 
and  also  to  all  constables  and  other  peace  officers  of 
the  county  or  place  where  the  justice  so  indorsing 
such  warrant  shall  have  jurisdiction  to  execute  the  said 
warrant  in  the  county  or  place  where  it  is  so  indorsed,  by 
apprehending  the  person  against  whom  such  warrant 
shall  have  been  granted,  and  to  convey  him  into  the 
county  or  place  in  Scotland  next  adjoining  to  that  part  of 
the  United  Kingdom  called  England,  and  carry  him 
before  the  sheriff  depute  or  substitute,  or  one  of  the 
justices  of  the  peace,  of  such  county  or  place,  and  which 
said  sheriff  depute  or  substitute,  or  justice  of  the  peace, 
is  hereby  authorised  or  required  thereupon  to  proceed  in 
such  and  the  same  manner,  according  to  the  rules  and 

Practice  of  the  law  of  Scotland,  as  if  the  said  offender  had 
een  apprehended  within  such  county  or  place  in  Scotland 
last  aforesaid. 

The  S.  J.  (Process)  Act,  1881,  atUe,  p.  281,  will  not  apply  here, 
as  it  only  applies  to  any  process  issued  nnder  the  S.  J.  Acts. 

16.  Procedure  for  obtaining  attendance  of  witnesses.]  If 
it  shall  be  made  to  appear  to  any  justice  of  the  peace,  by 
the  oath  or  affirmation  of  any  credible  person,  that  any 
person  within  the  jurisdiction  of  such  justice  is  likely  to 
give  material  evidence  for  the  prosecution,  and  will  not 
voluntarily  appear  for  the  purpose  of  being  examined  as  a 
witness  at  the  time  and  place  appointed  for  the  examina- 
tion of  the  witnesses  against  the  accused,  such  justice  may 
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and  he  is  hereby  required  to  issue  his  summons  (L.  1)  to  such  Sect,  16. 
person,  under  his  hand  and  seal,  requiring  him  to  be  and 
appear  at  a  time  and  place  mentioned  in  such  summons, 
before  the  said  justice,  or  before  such  other  justice  or 
justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place  as  shall  then  be  there,  to 
testify  what  he  shall  know  concerning  the  charge  made 
against  such  accused  party  ;  and  if  any  person  so  sum- 
moned shall  neglect  or  refuse  to  appear  at  the  time  and 
place  appointed  by  the  said  summons,  and  no  just  excuse 
shall  be  oflEered  for  such  neglect  or  refusal,  then  (after 

Cof  upon  oath  or  s^rmation  of  such  summons  having 
n  served  upon  such  person,  either  personally,  or  by 
leaving  the  same  for  him  with  some  person  at  his  last  or 
most  usual  place  of  abode),  it  shall  be  lawful  for  the 
justice  or  justices  before  whom  such  person  should  have 
appeared  to  issue  a  warrant  (L.  2)  under  his  or  their  hands 
and  seals  to  bring  and  have  such  person,  at  a  time  and 
place  to  be  therein  mentioned,  before  the  justice  who  issued 
the  said  summons,  or  before  such  other  justice  or  justices 
of  the  peace  for  the  same  county,  riding,  division,  liberty, 
city,  borough,  or  place  as  shall  then  be  there,  to  testify  as 
aforesaid,  and  which  said  warrant  may,  if  necessary,  be 
backed  as  hereinbefore  is  mentioned,  in  order  to  its  being 
executed  out  of  the  jurisdiction  of  the  justice  who  shafl 
have  issued  the  same  ;  or  if  such  justice  shall  be  satisfied 
by  evidence  upon  oath  or  affirmation  that  it  is  probable 
that  such  person  will  not  attend  to  give  evidence  without 
being  compelled  so  to  do,  then,  instead  of  issuing  such 
summons,  it  shall  be  lawful  for  him  to  issue  his  warrant 
(L.  3)  in  the  first  instance,  and  which,  if  necessary,  may 
be  backed  as  aforesaid  ;  and  if  on  the  appearance  of  such 
person  so  summoned  before  the  said  last-mentioned  justice 
or  justices,  either  in  obedience  to  the  said  summons  or 
upon  being  brought  before  him  or  them  by  virtue  of  the 
said  warrant,  such  person  shall  refuse  to  be  examined 
upon  oath  or  affirmation  concerning  the  premises,  or  shall 
refuse  to  take  such  oath  or  affirmation,  or,  having  taken  such 
oath  or  affirmation,  shall  refuse  to  answer  such  questions 
concerning  the  premises  as  shall  then  be  put  to  him,  without 
offering  any  just  excuse  for  such  refusal,  any  justice  of 
the  peace  then  present,  and  having  there  jurisdiction,  may 
by  warrant  (L.  4)  under  his  hand  and  seal  commit  the  per- 
son so  refusing  to  the  common  gaol  or  house  of  correction 
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Sect.  16.  for  the  county,  riding,  division,  liberty,  city,  borough,  or 
place  where  such  person  so  refusing  snail  then  be,  there 
to  remain  and  be  imprisoned  for  any  time  not  exceeding 
seven  days,  unless  he  shall  in  the  meantime  consent  to  be 
examined  and  to  answer  concerning  the  premises. 

Snxnmonillg  Witnesses. — This  section  provides  for  four  possible 
circumstances :  Summons  (L.  1),  for  compelling  by  summons  the 
attendance  of  an  unwilling  witness.  Warrant  (L.  2),  for  the 
apprehension  of  such  witness,  if  he  do  not  obey  the  summons. 
Warrant  (L.  3),  for  the  bringing  of  such  witness  before  the  justices 
to  be  examined  on  a  warrant  in  the  first  instance  without  a  previous 
summons.  Warrant  (L.  4).  for  the  commitment  of  a  witness  who 
refuses  to  be  examined  or  to  be  sworn  without  offering  any  just 
excuse  (Re  Hadland,  1  Dowl.  (n.s.)  835). 

If  a  warrant  be  issued  (L.  2  and  L.  3),  the  witness  may  be  taken 
under  it  out  of  the  jurisdiction  of  the  justices,  on  its  being  backed 
in  the  same  manner  as  an  ordinary  warrant  to  apprehend.  See 
8S.  11 — 15,  ante, 

(L.  4)  applies  to  a  witness  who  attends  upon  a  summons  or  a 
warrant ;  but  apparently  makes  no  provision  for  the  possible  case 
of  a  witness  who  is  present  without  either  a  summons  or  a  warrant. 
It  would  seem,  however,  that  the  justices  have  power  in  such  a 
case  to  commit  on  a  refusal  to  give  evidence  or  to  be  sworn.  As 
to  a  witness  refusing  to  enter  into  a  recognizance  to  attend  at  the 
trial  and  give  evidence,  see  s.  20,  post. 

Service  of  Smnmons. — A  summons  for  the  attendance  of  a 
witness  is  served  personally,  or,  if  that  cannot  be  effected,  by  being 
left  with  some  person,  as  his  wife  or  servant,  or  other  adnlt 
member  of  his  family,  at  his  last  known  place  of  abode  ;  and  a 
witness  cannot  refuse  to  attend  on  being  sununoned  or  subpoenaed 
until  his  expenses  are  paid  (Rex  v.  James,  1  C.  &  P.  322). 

As  to  service  of  summons  and  meaning  of  *^  last  place  of  abode," 
etc.,  see  note  to  s.  1  of  11  &  12  Vict.  c.  43,  ante. 

The  provisions  of  the  S.  J.  Act,  1879,  s.  36,  ante,  p.  191,  empower- 
ing a  court  of  summary  jurisdiction  to  enforce  the  attendance  of 
witnesses  out  of  the  jurisdiction  of  such  court,  applies  to  a  magis- 
terial inquiry  as  to  an  indictable  offence.  See  the  definition  of 
"  court  of  summary  jurisdiction  "  in  the  Interpretation  Act,  1889, 
8.  \Z(^\\),post. 

This  section  of  the  S.  J.  Act,  1879,  does  not  provide  for  enforcing 
attendance  of  witnesses  for  the  defendant,  but  the  4th  section  of 
30  &  31  Vict.  c.  35,  post  (Appendix),  enacts  that  all  the  provisions 
of  that  Act  as  to  enforcing  the  attendance  of  witnesses,  etc.,  shall 
be  read  as  part  of  30  &  31  Vict.  c.  35,  which  in  s.  3  deals  with  the 
witnesses  for  accused  persons.  On  the  powers  of  justices  to  com- 
pel evidence,  see  an  article  at  66  J.  P.  402. 

How  when  Witness  is  in  Oaol.— By  s.  9  of  the  Criminal 
Procediu-e  Act,  1853  (16  &  17  Vict.c.  30),  any  judge  of  the  Queen's 
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Bench,  Common  Pleas,  or  Exchequer,  npon  application  by  affidavit,     Sect.  16. 

may  issue  a  warrant  or  order  for  bringing  up  any  prisoner  confined         

in  any  gaol  or  under  any  sentence,  or  under  commitment  for  trial  Notb. 
or  otherwise  (except  under  process  in  any  civil  action,  suit,  or 
proceeding),  before  any  court  of  justice,  to  be  examined  as  a 
witness  in  any  cause  or  matter,  civil  or  criminal,  and  by  the  Prison 
Act,  1898  (61  &  62  Vict.  c.  41),  s.  n,po8t,&  Secretary  of  State  may 
order  a  prisoner  to  be  taken  to  any  place  required  in  the  interest 
of  justice.  • 

By  rule  [229]  of  the  Crown  Office  Rules,  1906,  it  is  provided 
that  an  application  to  bring  up  a  prisoner  to  give  evidence  on  any 
cause  or  matter,  civil  or  criminal,  before  any  court,  justice,  etc., 
may  be  made  to  a  judge  on  affidavit  for  an  oi^er. 

Swearing  WitneBSes. — A  witness  cannot  be  sworn  unless  he 
have  a  religious  belief,  and  no  oue  can  give  evidence  without  being 
sworn  unless  he  belongs  to  one  of  the  classes  for  whom  special 
provision  is  made  by  the  legislature  (Maden  v.  Catanach,  7  Jur. 
110  ;  5  L.  T.  288  ;  7  H.  &  N.  360  ;  31  L.  J.  Ex.  118  ;  10  W.  B. 
112). 

See  remarks  as  to  the  duty  of  the  judge  before  permitting  a 
witness  to  affirm  in  Reg.  v.  Moore,  56  J.  P.  345  ;  61  L.J.  M.  C.  80, 
anU,  p.  89. 

See  also  as  to  oaths,  etc.,  of  witnesses,  note  tos.  15ofll&12  Yict. 
c.  43,  ante,  and  51  &  52  Vict.  c.  46,  set  out  in  note  to  s.  17,  post. 

Just  Excuse  of  Witness  for  Beftising  to  Answer. — The  jus- 
tices must  be  guided  by  the  law  of  evidence  as  to  what  is  a  *^  just 
excuse.*'  For  instance,  if  a  solicitor  were  to  claim  his  privilege 
and  to  refuse  to  disclose  a  communication  made  to  him  by  a  client, 
it  is  assumed  it  would  be  such  a  ^*  just  excuse  '*  as  is  here  contem- 
plated. See  the  cases  cited  at  the  notes  to  s.  7  of  11  &  12  Vict, 
c.  43,  ante,  pp.  39  et  seq.,  and  Stephen's  Digest  of  the  Law  of 
Evidence,  7th  ed.,  pp.  134  et  seq. 

17t  As  to  the  examination  of  witnesses  be/ore  justices — • 
Reading  of  depositions  of  dead  or  absent  witnesses  at  the 
trial.^  In  all  cases  where  any  person  shall  appear  or  be 
brought  before  any  justice  or  justices  of  the  peace  charged 
with  any  indictable  offence,  whether  committed  in  England 
or  Wales,  or  upon  the  high  seas,  or  on  land  beyond  the 
sea,  or  whether  such  person  appear  voluntarily  upon 
summons  or  have  been  apprehended,  with  or  without 
warrant,  or  be  in  custody  for  the  same  or  any  other 
offence,  such  justice  or  justices,  before  he  or  they  shall 
commit  such  accused  person  to  prison  for  trial,  or  before 
he  or  they  shall  admit  him  to  bail,  shall,  in  the  presence  of 
such  accused  person,  who  shall  be  at  liberty  to  put  questions 
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Sect.  17.     to  any  witness  produced  against  hira,  take  the  statement 
(M.)    on  oath  or  affirmation  of  those  who   shall  know 
the  facts  and  circumstances  of  the  case,  and  shall  put  the 
same  into  writing,  and  such  depositions  shall  be  read  oyer 
to  and  signed  respectively  by  the  witnesses  who  shall  have 
been  so  examined,  and  shall  be  signed  also  by  the  justice 
or  justices  taking  the  same  ;  and  the  justice  or  justices 
before  whom  any  such  witness  shall  appear  to  be  examined 
as    aforesaid    shall,    before    such    witness    is    examined, 
administer  to  such  witness  the  usual  oath  or  affirmation, 
which  such  justice  or  justices  shall  have  full  power  and 
authority  to  do  ;  and  if  upon  the  trial  of  the  person  so 
accused  as  first  aforesaid,  it  shall  be  proved,  by  the  oath 
or  affirmation  of  any  credible  witness,  that  any  person  whose 
depositions  shall  have  been  taken  as  aforesaid  is  dead,  or 
so  ill  as  not  to  be  able  to  travel,  and  if  also  it  be  proved 
that  such  deposition  was   taken   in  the  presence  of  the 

Eerson  so  accused,  and  that  he  or  his  counsel  or  attorney 
ad  a  full  opportunity  of  cross-examining  the  witness, 
then,  if  such  deposition  purports  to  be  signed  by  the  justice 
by  or  before  whom  the  same  purport  to  have  been  taken, 
it  shall  be  lawful  to  read  such  deposition  as  evidence  in 
such  prosecution,  without  further  proof  thereof,  unless  it 
shall  be  proved  that  such  deposition  was  not  in  fact  signed 
by  the  justice  purporting  to  sign  the  same. 

Examination  of  Witnesses,  how  taken.— Under  this  section 
the  mode  of  proceeding  in  the  examination  of  witnesses  is  the 
same,  in  all  indictable  offences.  The  examination  must  be  taken 
in  the  presence  of  the  prisoner  after  the  witnesses  have  been 
sworn  or  have  made  an  affirmation, — be  reduced  into  writing,  and 
read  over  to  the  witness,  and  be  signed  by  him  and  also  by  the 
justice  before  whom  they  were  taken  ;  and  no  question  or  answer 
can  be  inserted  on  the  depositions  unless  it  be  asked  and  the 
answer  given  in  the  presence  of  the  prisoner.  As  to  trial  in  the 
absence  of  the  prisoner,  owing  to  disorderly  behavioilr  in  coart, 
see  R.  v.  Mai-y  Browne,  70  J.  P.  472. 

Depositions. — The  following  very  pertinent  remarks  m  refer- 
ence to  the  case  of  Reg.  v.  Watts,  infm,  p.  332,  are  taken  from 
39  L.  T.  173:  "There  is  no  duty  devolving  upon  justices  of 
greater  practical  importance  than  that  of  seeing  that  the  deposi- 
tions of  the  witnesses,  upon  whose  evidence  they  commit  a  party 
to  trial,  are  carefully,  impartially,  and  formally  taken.  By  a 
neglect  of  this  duty  the  cruellest  injustice  may  be  done,  and  the 
innocent  may  be  involved  in  the  punishment  due  alone  to  the 
guilty.      Those  who  are  at    all   familiar  with   the   practice  of 
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the  criminal  law  are  aware  that  the  depositions  taken   by  the     Sect.  17. 

committing  justice  may,  in  the  event  of  the  subsequent  death  or         

absence  through  illness  of  the  witnesses,  be  read  upon  the  trial  as        Note. 
evidence  against  the  prisoner,  and  that  here,  even  in  a  capital  case, 
an  accused  may  be  convicted  entirely  upon  the  proof  contained  in 
the  depositions  alone.** 

An  observation  interposed  by  the  prisoner  should  be  taken  down 
on  the  deposition,  as  it  is  afterwards  admissible  in  evidence  (R.  v. 
Moore^  20  L.  T.  987).  And  so  in  a  charge  of  felony,  everything 
material  which  happens  during  the  inquiry  should  be  taken  down 
(R.  V.  Waller,  2  C.  &  K.  223). 

It  would  be  always  desirable  when  a  person  of  weak  intellect  is 
examined  before  a  magistrate  in  a  case  of  felony,  that  the  magi- 
strate's clerk  should  take  down  in  the  depositions  the  questions  put 
by  the  magistrate  and  the  answers  given  by  the  witness,  as  to  the 
witness's  capacity  to  take  an  oath  {Reg,  v.  Painter,  2  Car.  &  K. 
319 ;  2  Cox  C.  C.  244  :  per  Wilde,  C.J.  See  also  Reg.  v. 
Johnson,  2  Car.  &  K.  355). 

As  to  the  procediu*e  to  determine  an  imbecile  witness's  com- 
petency to  give  evidence,  see  R,  v.  Hill,  2  Den.  254  ;  20  L.  J. 
M.  C.  222  ;  5  Cox  C.  C.  259  ;  R.  v.  O'Brien,  1  Cox  C.  C.  185  ; 
Rations  Case,  1  Leach,  408. 

GaptioiL — The  title  or  caption  of  a  witness's  depositions  taken 
before  a  committing  magistrate  need  state  no  more  than  that  it  is  , 

the  deposition  of  that  particular  witness,  and  that  the  examination 
had  reference  to  the  particular  charge  upon  which  the  defendant 
was  being  tried  {R.  v.  Langhridge,  1  Den.  C.  C.  148  ;  3  Cox 
C.  C.  465  ;  3  New  Sess.  Cas.  645  ;  2  Car.  &  K.  975  ;  18  L.  J. 
M.  C.  198  ;  13  Jur.  545  ;  and  R.  v.  Newton,  1  F.  &  F.  641).  If 
there  is  a  caption  at  the  head  of  the  body  of  depositions  taken  in 
the  case  that  is  sufQcient  {R.  v.  Johnson,  2  Car.  &  K.  355).  In 
a  case  of  felony  the  depositions  had  one  caption,  which  mentioned 
the  names  of  all  the  witnesses,  and  at  the  end  had  one  jurat,  which 
also  contained  the  names  of  all  the  witnesses,  and  to  which  was  the 
signature  of  the  committing  magistrate,  and  each  witness  signed 
his  own  deposition.  This  form  was  held  to  be  correct  (R.  v.  Young, 
3  Car.  &  K.  106). 

Signature  of  Depositions  by  Magistrate.— It  is  the  magi- 
strate's duty,  when  the  deposition  has  been  made  and  signed  by  the 
witness,  to  put  his  signature  to  it,  and  to  do  so  as  each  deposition 
is  made  {per  Lord  Denman,  C.J.,  in  Ex  parte  Joshua  Fletcher, 
5  Q.  B.  555  ;  8  J.  P.  854  ;  13  L.  J.  M.  C.  70  ;  1  New  Sess.  Cas. 
40 ;  1  D.  &  L.  996  ;  8  Jur.  269  ;  D.  &  M.  486)  ;  and  it  is 
safficient  if  the  signature  of  the  committing  magistrate  be  attached 
to  the  conclusion  of  the  depositions  of  the  several  witnesses  in  the 
form  in  Sched.  M.  of  11  &  12  Vict.  c.  42,  and  his  signature  need 
not  be  subscribed  to  the  depositions  of  each  witness  separately 
{Reg.  V.  Wm.  Parker,  39  J.  P.  148  ;  21  L.  T.  724  ;  39  L.  J.  M.  C. 
60;  18  W.  K  353  ;  11  Cox  C.  C.  478).  He,  however,  must  sign 
the  deposition  of  a  witness  at  the  foot  of  such  deposition  {Reg.  v. 
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Sect.  17.     Richards,  5  Q.  B.  926  ;  4  F.  &  F.  860 ;    13  L.  J.  M.  C.  147 ; 
8  Jur.  752  ;  1  New  Seas.  Cas.  182). 

NOTB. 

How  Depositions  should  be  taken. — The  prisoner  has  a  right 
to  compare  the  written  depositions  with  the  verbal  statements  of 
the  witnesses  ;  and,  therefore,  in  Reg,  v.  Christopher,  14  J.  P.  83  ; 
19  L.  J.  M.  C.  103  ;  1  Den.  536  ;  4  Ck)x  C.  C.  76,  in  which,  the 
prisoner  being  charged  with  felony  before  a  magistrate,  minotes  of 
the  examination  and  of  the  examination  of  the  witnesses  were 
taken  in  writing  under  the  inspection  of  the  magistrate, — these 
minutes  were  taken  to  the  magistrate's  office  to  a  clerk,  who  pro- 
ceeded to  draw  up  the  depositions, — the  witnesses  attended  at  the 
office,  and  the  clerk,  in  order  to  make  the  depositions  complete, 
put  questions  to  the  witnesses  and  inserted  their  answers  in  the 
depositions,  neither  the  magistrate  nor  the  prisoner  being  present, 
— the  depositions  having  been  so  written  out  the  witnesses  again 
appeared  before  the  magistrate,  and  in  the  presence  of  the  prisoner 
were  re-sworn,  and  the  depositions  were  read  over  to  them,  and  a 
full  opportunity  was  given  for  examination  before  the  depositions 
were  signed  by  the  witnesses, — it  was  held  that  the  counsel  for  the 
prisoner  was  entitled,  without  putting  in  the  depositions,  to  ask  a 
witness  whether  he  had  made  a  certain  statement  to  the  clerk  in 
answer  to  a  question  put  by  the  latter  in  the  course  of  writli^  the 
depositions,  although,  according  to  the  evidence,  the  answer  would 
have  appeared  on  the  depositions. 

So  a  deposition  of  a  witness  taken  in  the  following  manner,  upon 
the  committal  of  a  prisoner  for  trial,  was  held  irregular  and  inad- 
missible in  evidence  at  the  trial.  A  note  of  the  evidence  before 
the  committing  magistrate,  consisting  of  the  witnesses*  names  and 
the  heads  of  what  each  could  prove,  was  taken  in  open  court.  Then 
the  prisoner  and  the  witnesses  were  taken  into  a  room,  and  another 
clerk  examined  the  witnesses  from  the  note  in  the  absence  of  the 
magistrate,  and  then  wrote  down  the  answers,  and  the  witnesses 
then  signed  the  paper,  and  the  prisoner  was  not  asked  if  he  would 
then  cross-examine  the  witnesses,  but  he  did  cross-examine  them 
by  his  attorney  in  court.  The  prisoner  and  witnesses  were  then 
again  taken  into  court  before  the  magistrate,  and  the  depositions 
read  over  to  them.  The  magistrate  then  asked  the  prisoner  in  the 
usual  way  what  he  had  to  say,  and  signed  the  depositions  {Reg,  v. 
Watts,  27  J.  P.  821  ;  9  L.  T.  453;  33  L.  J.  M.  C.  63; 
9  Cox  C.  C.  395). 

So,  also.  Caudle  v.  Seymour,  1  Q.  B.  889  ;  10  L.  J.  Q.  B.  243. 
And  in  Stone's  Justices'  Manual  (38th  ed.),  p.  9,  a  case  before 
Hawkins,  J.,  at  Winchester  Assizes,  April,  1885,  is  cited,  where 
depositions  so  taken  were  not  received  in  evidence  and  the  prisoner 
was  discharged.  The  costs  of  the  prosecution  were  disallowed, 
and  the  magistrate  and  his  clerk  severely  censured. 

But  in  R,  V.  Bates,  2  F.  &  F.  317,  a  deposition  of  a  deceased 
witness,  partly  taken  from  the  examination  of  the  witness  in  the 
defendant's  presence  on  a  previous  day  and  not  then  read  over,  bot 
read  over  on  a  subsequent  examination  of  the  witness  in  tbe 
defendant's  presence,  the  witness  then  being  cross-examined  by 
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the  prisoner  ;  and  the  notes  of  the  magistrate's  clerk  of  the  whole     Sect.  17. 
being  then  taken  into  an  adjoining  room  and,  after  being  there        iJ""* 
fairly  copied,  were  read  over  to  the  witness  in  the  prisoner's        Notb. 
presence  before  signing.     Such  a  coarse  was  held  to  be  regular 
and  the  deposition  admissible. 

As  to  the  "  legible  writing  "  of  depositions,  see  the  Home  Office 
letter  of  May  12th,  1891,  set  out  at  p.  355,  post ;  and  as  to  the  use 
of  a  "typewriter**  for  taking  depositions,  see  the  interesting 
correspondence  at  55  J.  P.  445.  Since  the  date  of  this  corre- 
spondence the  Home  Secretary,  in  a  letter  to  the  clerk  to  the 
Hertford  borough  justices  dated  July  Slst,  1893,  says  "the 
question  of  employing  typewriting  for  the  taking  of  depositions 
before  justices  has  already  been  submitted  to  the  judges  of  the 
High  Court,  but  that,  on  account  of  legal  and  other  difficulties, 
their  lordships  were  unable  to  recommend  any  departure  from  the 
usual  practice.'' 

In  a  letter  of  March  Slst,  1904,  to  the  clerk  to  the  city  justices, 
Nottingham,  the  Home  Secretary  says  he  has  "  consulted  H.  M. 
judges  of  the  High  Court,  and  finds  they  are  of  opinion  that  the 
taking  of  depositions  in  shorthand  is  not  permissible."  See  also  a 
letter  from  the  Home  Office  of  September  8th,  1906,  quoted  at 
70  J.  P.  N.  460. 

It  is  always  advisable  to  read  over  the  deposition  to  the  witness, 
and  get  him  to  sign  it  as  soon  as  it  has  been  taken.  At  some  courts 
it  is  the  practice  to  defer  reading  over  the  deposition  until  the 
adjournment  day  or  the  case  has  been  fully  completed,  but  this 
course  is  inexpedient,  for  if  any  witness  whose  evidence  has  been 
taken  were  to  die  in  the  interim  his  evidence  could  not  be  read  at 
the  trial,  as  it  does  not  become  a  complete  deposition  till  the  pro^ 
visions  of  this  section  have  been  complied  with.  Further  than 
this,  it  is  quite  possible  that  a  witness  who  had  been  tampered 
with  during  the  adjournment  might  question  the  accuracy  of  his 
deposition  taken  on  the  previous  hearing. 

In  Ex  parte  Joshva  Fletcher,  8  J.  P.  854  ;  13  L.  J.  M.  C.  70 ; 
1  New  Sess.  Cas.  40  ;  1  D.  &  L.  996,  it  was  held  that  it  is  the  duty 
of  the  magistrate  to  complete  and  sign  the  depositions  as  soon  as 
they  are  taken.  As  to  initialling  iterations  in  depositions,  see 
70  J.  P.  N.  544. 

Oross-ezamination  by  Accused. — And  when  a  magistrate, 
after  a  witness  had  given  evidence  in  chief,  and  had  been  cross- 
examined,  proceeded  to  put  further  questions,  the  answers  to 
which  were  taken  down  upon  the  depositions,  such  portion  of  the 
depositions  as  related  to  the  magistrate's  questions  was  objected 
to  at  the  trial,  as  the  prisoner  had  had  no  opportunity  of  cross-  • 
examining  to  the  facts  they  elicited,  and  was  held  by  Hawkins,  J., 
to  be  inadmissible  {R.  v.  Prestridge,  72  L.  T.  Newsp.  194). 

Opportunity  of  Oross-ezamination  assumed  till  contrary 
Prored. — And  in  R,  v.  Peacock,  12  Cox  C.  C.  12,  evidence  was 
received  showing  that  the  prisoner  had  not  had  full  opportunity  of 
cross-examining,  although,  in  the  absence  of  such  evidence,  the 
law  will  assume  that  he  had  full  opportunity. 
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Sect.  17.        Proceedings  in  Engllfth,  Accused  a  Foreigner.— In  R.  ?. 

JoTies,  49  J.  P.  728,  Manisty,  J.,  admitted  a  deposition  under  this 

NoTB.  section,  although  it  appeared  that  the  proceedings  had  been  con- 
ducted throughout  in  the  English  language,  and  that  both  the 
prisoner  and  the  deceased  spoke  English  imperfectly. 

Beading  Depositions  before  Grand  Jnry.— The  word ''  trial,'| 
as  used  in  the  sentence,  '^  if  upon  the  trial  of  the  person  so  accused," 
coupled  with  the  word  **  prosecution  "  in  the  latter  part  of  the 
sentence,  shows  that  it  was  intended  that  the  depositions  might  be 
read  as  evidence  before  the  grand  jury  ;  and,  therefore,  the  deposi- 
tions of  a  witness  who  is  too  ill  to  travel  to  attend  at  the  trial  of  a 
prisoner  may  be  read  as  evidence  before  the  grand  jury,  as  well  as 
before  the  petit  jury,  by  virtue  of  this  section  (Reg.  v.  Clement*, 
15  J.  P.  338  ;  20  L.  J.  M.  C.  193  ;  2  Den.  C.  C.  251  ;  5  Cox  C.  C. 
591  ;  15  Jur.  407). 

In  R.  V.  Gerrans,  34  L.  T.  145  ;  13  Cox  C.  C.  138,  a  witness  was 
unable  to  attend  the  trial  through  illness,  and  Den  man,  J.,  allowed 
his  deposition  to  be  preferred  before  the  grand  jury  wiiiiont  any 
preliminary  proof  of  such  illness,  and  that  the  deposition  was 
regularly  taken. 

To  the  same  effect  is  R,  v.  Ballard,  12  Cox  C.  C.  353.  But  in 
R,  V.  Wihon,  12  Cox  C.  C.  622,  Lush,  J.,  allowed  the  grand  juiy 
to  see  the  deposition  after  he  was  satisfied  by  evidence  as  to  illness 
of  witness  and  regularity  of  deposition.  And  to  the  same  effect  i» 
R.  V.  Beaver,  10  Cox  C.  C.  274,  where  it  was  held  that,  before  the 
depositions  of  a  witness  who  is  too  ill  to  travel  can  be  given  in 
evidence  before  the  grand  jury,  the  judge  who  presides  must,  by 
evidence  in  the  presence  of  the  accused,  satisfy  himself  of  the 
existence  of  the  facts  which,  under  s.  17of  11  &  12  Vict.  c.  42, 
make  such  depositions  evidence. 

Beading  Depositions  before  Petty  Jnry.— -If  the  deposition  of 
a  witness  on  a  charge  for  an  indictable  offence  has  been  regularly 
taken  before  a  magistrate,  and  at  the  time  of  trial  the  witness  is 
dead,  or  so  ill  as  not  to  be  able  to  travel,  the  deposition  may  be 
read  as  evidence  against  the  prisoner.  So,  also,  if  it  be  pro?ed 
that  the  witness  is  kept  away  by  the  prisoner's  procurement.  Such 
deposition,  however,  is  not  admissible  on  the  ground  merely  that 
the  prosecutor,  after  using  every  possible  endeavour,  cannot  find 
the  witness.  Again,  if  procurement  of  the  absence  be  shown,  and 
there  are  several  prisoners,  the  deposition  is  evidence  against  those 
only  who  are  proved  to  have  procured  the  absence  {lUg.  v.  Scaif, 
Smith,  and  Rooke,  17  Q.  B.  238  ;  15  J.  P.  581  ;  20  L.  J.  M.  C. 
229  ;  2  Den.  C.  C.  281  ;  5  Cox  C.  C.  243  ;  R,  v.  Gnttridge, 
C.  &  P.  471). 

The  unsworn  statement  of  a  child  taken  under  s.  4  of  the 
Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict.  c.  69),  is  not 
a  *'  deposition  ''  within  the  meaning  of  this  section,  and  cannot  be 
read  at  the  trial  in  the  event  of  such  child  being  too  ill  to  trarel 
{R,  V.  Pruntey,  16  Cox  C.  C.  344). 
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Admissibility  of  Depositions  in  Evidence. — This   section    Sect.  17. 

merely  specifies  two  cases    in    which  the  depositions  may  be         

admitted  in  evidence  without  the  attendance  of  the  witnesses ;  Note. 
and  the  case  of  a  witness  abroad  is  not  one  of  those  cases.  There- 
fore, a  deposition  taken  before  a  magistrate  on  a  charge  of  felony 
against  a  prisoner  cannot  be  read  in  evidence  against  him  on 
his  trial  merely  because  the  witness  is  absent  and  resident  in  a 
foreign  country  (Reg.  v.  Austin,  20  J.  P.  64  ;  25  L.  J.  M.  C.  48  ; 
1  Dears.  &  Bell  C.  C.  612  ;  7  Cox  C.  C.  35  ;  2  Jur.  95).  Bui,  per 
Coleridge,  J.,  the  statute  is  not  to  be  taken  as  limiting  the 
admissibility  of  depositions  to  the  cases  mentioned  in  it,  for  it 
merely  specifies  two  cases.  There  may  be  many  other  cases,  e.g,, 
as  in  the  case  of  S,  v.  Scaif,  supra,  or  insanity  of  witness,  not 
occasioned  by  injuries  from  which  he  will  recover  (i?.  v.  Marshall, 
C.  &  M.  147).  See  also  the  remarks  of  the  same  learned  judge  in 
that  case  at  p.  230  of  20  L.  J.  M.  C. 

Hay  be  Bead  on  Subsequent  Charge.— The  deposition  of 
a  witness  taken  on  one  charge  may  be  used  in  an  indictment  for 
another,  provided  that  the  issue  is  substantially  the  same,  so 
that  the  defendant's  cross-examination  before  the  magistrate  is 
equally  directed  to  meet  either  charge.  Thus  in  Beg.  v.  Beeston, 
24  L.  J.  M.  C.  5  ;  18  Jur.  1058,  where  the  prisoner  was  charged 
before  a  magistrate  with  wounding  A.  with  intent,  etc.,  and  A.*s 
deposition  was  taken  ;  A.  afterwards  died  of  the  wound,  and 
the  prisoner  was  indicted  for  his  murder,  when  it  was  held  that 
on  the  trial  for  the  murder,  the  deposition  of  A.  might  be 
read  in  evidence,  as,  although  it  was  not  on  the  same  technical 
charge,  it  was  taken  in  the  same  case,  and  the  prisoner  had 
had  a  full  opportunity  of  cross-examination.  See  R,  v.  CooUy 
post,  p.  346. 

The  Bankruptcy  Act,  1883.— By  s.  136  of  the  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  the  depositions  of  the  debtor  and 
his  wife  or  any  witness  taken  in  proceedings  under  that  Act,  are, 
in  case  of  death,  to  be  admitted  as  evidence  of  the  matters  therein 
deposed  to. 

Where  a  prisoner  is  charged  before  a  magistrate  with  obtaining 
money  by  false  pretences,  and  is  afterwards  indicted  for  uttering 
a  forged  pronusBory  not«,  the  charges  arising  out  of  one  and  the 
same  transaction,  and  being,  in  fact,  identical,  and  the  prisoner 
having  had  the  opportunity  of  cross-examination  before  the  magis- 
trate, the  deposition  of  a  witness,  taken  at  such  a  hearing,  and 
who  was  afterwards  unfit  to  travel  to  give  evidence,  was  held 
admissible,  and  might  be  read  at  the  trial  for  uttering  the  forged 
promissory  note  {Reg,  v.  Jenhin  Williams,  12  Cox  C.  C.  101). 

And  in  Leach  v.  Simpson,  5  M.  &  W.  309  ;  7  Dow.  P.  C.  513  ; 
3  Jur.  654,  it  was  held  that  the  rule  that  the  written  deposition 
taken  under  the  Criminal  Law  Act,  1826  (7  Greo.  4,  c.  64),  s.  3, 
which  section  is  repealed,  was  the  evidence  of  what  was  stated  by 
a  witness  before  a  magistrate  on  a  charge  of  misdemeanor,  was  not 
limited  to  the   particular  charge  with  the  view  to  which  such 
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Sect.  17.     deposition  was  taken,  but  extended  to  all  snbseqnent  proceedings, 

civil  as  well  as  criminal.     The  judicial  discretion  which  a  magistrate 

Note,  jj^g  ^  exercise  on  cases  brought  before  him  must  be  based  on  the 
evidence  taken  before  him,  and  it  is  not  competent  for  him  to  act 
upon  evidence  taken  before  another  magistrate  (In  re  Guerin, 
53  J.  P.  408  ;  37  W.  B.  269  ;  16  Cox  C.  C.  596  ;  68  L.  J.  M.  C.  42). 

Absence  from  Illnees  when  Deposition  Bead. — As  to  the 

deposition  of  an  absent  witness  who  is  ill,  see  Reg.  v.  Mark 
Cockbum,  21  J.  P.  358  ;  3  Jur.  447  ;  26  L.  J.  M.  C.  136  ;  1  Dears.  & 
Bell  C.  C.  203  ;  7  Cox  C.  C.  265.  In  that  case  it  was  held  that 
the  deposition  of  a  witness  who  has  an  attack  of  paralysis,  and 
is  unable  to  hear  or  speak,  or  give  evidence,  might  be  received, 
though  it  would  not  endanger  his  life  to  travel  or  to  be  brought  into 
the  court. 

But  in  a  case  reserved  it  was  held  that  the  deposition  of  a 
witness  ought  not  to  have  been  received  under  1 1  &  1 2  Vict.  c.  42, 
s.  17,  under  the  following  state  of  circumstances  : — The  deposition, 
properly  taken  before  the  committing  magistrate,  with  full 
opportunity  of  cross-examination  by  the  accused,  was  not  allowed 
to  be  read  at  the  trial  under  the  following  circumstances  in  the 
absence  of  the  witness,  who  was  alive.  It  was  proved  by  a  medical 
man  that  the  witness  was  seventy-four  years  of  age,  and  that  he 
thought  that  she  would  faint  at  the  idea  of  coming  into  court, 
and  that  seeing  so  many  faces  would  be  dangerous  to  her,  and  that 
she  was  so  nervous  that  it  might  be  dangerous  to  her  to  be 
examined  at  all,  but  that  he  thought  she  could  go  to  London  to  see 
a  doctor  without  difficulty  or  danger  (Reg,  v.  Farrdl^  L.  B.  2  C.  C.  B. 
116  ;  38  J.  P.  390  ;  30  L.  T.  404 ;  12  Cox  C.  C.  605  ;  43  L.  J. 
M.  C.  94).     But  see  R.  v.  Thompson,  13  Cox  C.  C.  181. 

A  witness,  who  had  been  examined  before  the  justices,  came  up 
five  miles  from  the  country  and  gave  her  evidence  before  the 
grand  jury.  She  went  back  at  night  and  returned  in  the  morning 
for  two  days,  during  which  she  was  waiting  for  the  trial  to  come 
on.  At  the  trial,  on  the  third  day,  it  was  proved  that  she  had 
been  attacked  that  morning  with  a  bowel  complaint,  and  that 
when  the  police  left  her  residence  on  that  day  she  was  unable  to 
travel : — Held^  that  her  deposition  was  not  admissible  (Reg.  v. 
Hanis,  4  Cox  C.  C.  440). 

A  witness,  who  had  been  examined  before  the  justices,  was 
proved  at  the  trial  to  have  been  in  bed  the  night  before  with  a 
cold  and  inflammation,  and  that  on  a  person  calling  at  his  house 
that  morning  he  had  been  told  that  he  was  very  bad  : — Held,  that 
the  deposition  could  not  be  received  (Reg.  v.  Ulmer  and  Hooper, 
4  Cox  C.  C.  442). 

A  witness,  who  had  been  examined  before  the  justices,  was 
proved  at  the  trial  to  have  been  delivered  of  a  child  a  week 
before  that  day,  and  that  she  was  unable  to  travel  .—Held,  that 
under  s.  17,  her  depositions  might  be  received  (Reg,  v.  Harvey, 
4  Cox  C.  C.  441).  V     y  ^» 

Where  it  was  proved,  but  not  by  a  medical  man,  that  a  witness 
was  daily  expecting  her  confinement,  that  she  was  poorly  otherwise, 
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and  that  she  was,  therefore,  too  ill  to  travel  from  her  residence  to     Sect.  17. 

the  place  of  trial,  a  distance  of  twenty-five  miles,  and  her  deposi-         

tion  was  admitted  in  evidence  under  11  &  12  Vict.  c.  42,  s.  17,  it        Now. 

was  held  that  it  was  for  the  presiding  judge,  in  his  discretion, 

to  determine  whether  the  evidence  waa  sufficient  to  admit  the 

deposition  in  evidence  under  the  statute,  and  that  in  this  case 

he  had  properlv  exercised  such  discretion  {Reg.  v.  Stevenson^  8  Jur. 

522). 

A  police  constable,  whose  deposition  was  tendered,  was  proved 
to  have  been  seen  by  another  constable  ill  in  bed  on  the  morning 
before,  and  on  the  morning  of  the  trial.  The  witness  did  not 
know  how  long  he  had  been  confined  to  his  bed,  or  how  long  he 
had  been  off  duty,  but  a  medical  man,  not  present,  had  given  a 
certificate  as  to  his  state  of  health  ;  in  the  absence  of  the  medical 
man,  it  was  held  that  there  was  not  sufficient  proof,  on  oath,  of 
the  witness  being  ^^  so  ill  as  not  to  be  able  to  travel,*'  to  let  in  the 
deposition  of  the  constable  under  11  &  12  Vict.  c.  42,  s.  17  {Reg.  v. 
Welton,  27  J.  P.  24). 

Pregnancy  may  create  an  ^'  illness "  within  the  meaning  of 
11  &  12  Vict.  c.  42,  s.  17,  so  as  to  give  the  presiding  judge  discre- 
tionary power  to  admit  in  evidence,  upon  a  criminal  trial,  the 
deposition  of  a  witness  duly  taken,  who,  owing  to  pregnancy,  is 
proved  to  be  unable  to  travel  {Reg.  v.  Wellings,  L.  B.  3  Q.  B.  D. 
426  ;  26  W.  B.  592  ;  38  L.  T.  652  ;  47  L.  J.  M.  C.  100  ;  Reg.  v. 
GoodfelUno,  14  C.  C.  C.  326  ;  R.  v.  Wilton,  1  F.  &  F.  309  ;  and 
R,  V.  HeesoHj  14  Cox  C.  C.  40).  A  recent  confinement  of  a  woman 
which  renders  her  unable  to  travel  is  an  illness  within  this  section 
80  as  to  empower  the  judge  at  the  trial  to  allow  her  deposi- 
tion taken  at  the  police  court  to  be  read  {Reg.  v.  Marsella, 
17  T.  L.  R.  164). 

It  is  not  necessary  that  the  witness  should  be  absolutely  unable 
to  travel,  it  is  sufficient  if  his  attendance  would  jeopardise  his  life 
{R.  V.  Day,  6  CJox  C.  C.  55). 

Depositions  nnder  the  Merchant  Shipping  Act,  1894. — By 
8.  691  (1)  of  57  &  58  Vict.  c.  60  (which  Act  consolidates  the 
repealed  Merchant  Shipping  Act,  1854),  it  is  enacted  that  whenever 
in  the  course  of  any  leg^  proceedings  instituted  in  any  part  of  her 
Majesty's  dominions  before  any  judge  or  magistrate,  or  before 
any  person  authorised  by  law  or  by  consent  of  parties  to  receive 
evidence,  the  testimony  of  any  witness  is  required  in  relation  to 
the  subject-matter  of  the  proceeding,  then,  upon  due  proof,  if  the 
proceeding  is  instituted  in  the  United  Kingdom,  that  the  witness 
cannot  be  found  in  that  Kingdom  ...  any  deposition  that  the 
witness  may  have  previously  made  on  oath  in  relation  to  the  same 
subject-matter  before  any  justice  or  magistrate  in  her  Majesty's 
dominions,  or  any  British  consular  officer  elsewhere,  shall  be 
admissible  in  evidence,  provided  that : 

(a)  If  the  deposition  was  made  in   the   United  Kingdom,   it 

shall  not  be  admissible  in  any  proceeding  instituted  in 

the  United  Kingdom. 
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Sect.  17.         (c)  If  the  proceeding  is  criminal^  it  shall  not  be  admissible 

unless  it  was    made  in    the  presence  of    the    person 

NoTB.  accused. 

(2)  A  deposition  so  made  shall  be  authenticated  by  the  signa- 
ture of  the  judge,  magistrate,  or  consular  officer  before  whom  it 
is  made  ;  and  the  judge,  magistrate,  or  consular  officer  shall  certify, 
if  the  fact  is  so,  that  the  accused  was  present  at  the  taking  thereof ; 

(3)  it  shall  not  be  necessary  in  any  case  to  prove  the  signature  or 
official  character  of  the  person  appearing  to  have  signed  any  such 
deposition  ;  and  in  any  criminal  proceeding  a  certificate  under  this 
section  shall,  unless  the  contrary  is  proved,  be  sufficient  evidence  of 
the  accused  having  been  present  in  the  manner  thereby  certified  ; 

(4)  nothing  herein  contained  shall  affect  any  case  in  which  deposi- 
tions taken  in  any  proceeding  are  rendered  admissible  in  evidence 
by  any  Act  of  Parliament,  or  by  any  Act  or  ordinance  of  the 
legislature  of  any  colony,  so  far  as  regards  that  colony,  or  interfere 
with  the  power  of  any  colonial  legislature  to  make  those  depositions 
admissible  in  evidence,  or  to  interfere  with  the  practice  of  any 
court  in  which  depositions  not  authenticated  as  hereinbefore  men- 
tioned are  admissible.  On  this  section  (which  is  a  re-enactment  of 
s.  270  in  the  repealed  Merchant  Shipping  Act,  1854)  see  B.  v. 
Anderson,  11  CJox  C.  C.  154  ;  R.  v.  Conning.  11  Cox  C.  C.  134, 
and  /?.  V.  Stewart,  13  Cox  C.  C.  296,  as  to  sufficiency  of  proof  that 
the  witness  whose  deposition  was  tendered  was  not  in  the  United 
Kingdom. 

Taking  Depositions  of  Person  Dangeronsly  111. — This  is  pro- 
vided for  by  the  Criminal  Law  Amendment  Act,  1867  (30  A 
31  Vict.  c.  35),  8.  6  (set  out  in  full  in  the  Appendix,  post).  The 
following  are  the  principal  cases  on  the  subject.  See  also  under 
"  Dying  Declarations,"  post,  p.  340. 

In  R.  V.  Shurmer,  17  Q.  B.  D.  323  ;  50  J.  P.  743  ;  55  L.  T.  126 ; 
55  L.  J.  M.  C.  153  ;  16  Cox  C.  C.  94,  a  prisoner  was  tried  and 
convicted  of  rape  upon  his  daughter  Annie,  who  subsequently  to 
the  commission  of  the  offence  and  before  the  depositions  were 
completed,  died.  At  the  trial,  before  Hawkins,  J.,  the  prosecution 
tendered  as  evidence  against  the  prisoner  a  statement  on  oath  of 
the  girl  purporting  to  be  taken  in  accordance  with  the  provisions 
of  this  statute.     Objection  to  it  was  made  on   two  grounds — 

(1)  That  there  was  no  evidence  that  there  was  reasonable  notice 
of  the  intention  to  take  such  statement  served  upon  the  prisoner ; 

(2)  That  there  was  no  proof  that  prisoner  had  full  opportunity 
of  cross-examination.  Hawkins,  J.,  admitted  the  evidence,  and 
reserved  the  point  for  the  Court  of  Crown  Cases  Beserved.  The 
evidence  of  the  requirements  of  the  statute  having  been  complied 
with  was  that  of  a  police  constable,  who  stated  that  he  arrested  the 
prisoner  on  February  18th,  and  on  the  20th  (the  girl  Annie  being 
very  ill  in  her  father's  (the  prisoner's)  house)  took  the  prisoner 
from  the  police  station  to  the  house,  and  told  him  that  he  was 
brought  there  for  the  purpose  of  taking  Annie's  statement  under 
the  statute,  to  which  the  prisoner  made  no  answer.  He  was  then 
taken  into  the  room,  where  were  the  magistrate,  his  clerk,  and 
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Annie.    The  girl  was  then  duly  sworn,  and  her  statement  taken     Sect.  17. 

dbwHf  read  over,  and  signed.    Nothing  was  said  to  the  prisoner,  

although  he  was  present  and  heard  all  that  passed.  At  the  trial  Note. 
the  prisoner  elected  to  give  evidence  on  oath,  and  swore  that  he 
was  not  allowed  by  the  magistrate  to  ask  the  girl  any  questions, 
but  this  part  of  his  evidence  was  disbelieved.  The  answer  on  the 
part  of  the  Crown  to  the  first  objection  was  that,  as  the  prisoner 
was  in  custody,  no  notice  was  necessary,  as  the  object  of  the  Act 
was  to  provide  for  notice  to  a  person  not  in  custody  ;  but  if  such 
notice  were  necessary,  the  prisoner  had  it  from  the  police  constable. 
The  Court  of  Crown  Cases  Reserved  was  of  opinion  that  full 
opportunity  of  cross-examination  was  given  to  the  prisoner  on  the 
authority  of  R,  v.  Peacock,  ante,  p.  333  ;  but  as  to  whether  there 
was  a  compliance  with  the  statute  in  respect  of  notice  the  court 
differed.  Lord  Coleridge,  in  giving  the  judgment  of  the  majority, 
said :  '^  In  the  ordinary  sense  of  the  words  such  a  notice  as  the 
constable  gave  could  not  be  served.  In  our  judgment  the  statute 
requires  written  notice,  and  though  the  point  is  technical,  yet  it  is 
important."  Day,  J.,  however,  was  of  opinion  that  as  the  statute 
did  not  in  terms  require  written  notice,  such  a  notice  was  not 
required,  and  "a  notice  might  be  served  orally,  by  word  of  mouth." 
The  conviction  was  therefore  set  aside. 

In  R.  V.  Rees  and  Wilson,  reported  in  the  Times  newspaper, 
December  20th,  1888,  it  was  decided  by  Charles,  J.,  that  a 
deposition  of  a  dying  person,  taken  not  in  accordance  with  30  & 
31  Vict.  c.  35,  though  in  accordance  with  11  &  12  Vict.  c.  42,  s.  17, 
but  not  by  the  committing  magistrate,  was  not  admissible. 

Upon  a  charge  of  murder,  the  deposition  of  the  person  who  was 
killed  was  taken  before  her  death  by  a  magistrate  at  the  hospital 
where  she  was  lying,  under  s.  17  of  11  &  12  Vict.  c.  42,  and  all  the 
requirements  of  that  section  were  complied  with.  The  deposition 
was  not  taken  under  30  &  31  Vict.  c.  35,  s.  6  ; — Held,  that  as  the 
magistrate  in  taking  the  deposition  was  not  acting  under  the  S.  J. 
Acts,  the  deposition  was  admissible  in  evidence,  though  not  taken 
in  open  court  (Reg,  v.  Katz,  64  J.  P.  807  ;  17  T.  L.  B.  67).  In 
this  case  a  previous  decision  of  Wills,  J.,  in  R.  v.  Simpson,  62  J.  P. 
825,  was  not  followed. 

A  deposition  under  s.  6  of  30  &  31  Vict.  c.  35,  is  not  admissible 
unless  it  states  the  place  where  it  is  taken  (R.  v.  Curtis,  21  T.  L.  B. 
87.  See  also  this  case  as  to  the  opinion  of  the  medical 
practitioner). 

In  Rex  V.  Holloway,  65  J.  P.  712,  it  was  intended  that  the 
dying  deposition  should  be  taken  in  accordance  with  the  provisions 
of  s.  6  of  30  &  31  Vict.  c.  35,  and  the  accused  was  present  and  had 
full  opportunity  of  cross-examining  the  witness.  The  deposition 
was  reaid  to  the  witness,  and  she  assented  to  it  as  correct,  but  owing 
to  the  condition  of  her  hands  she  was  unable  to  sign  or  make  a 
mark  on  it.  The  magistrate  who  took  the  deposition  signed  it, 
and  was  one  of  the  magistrates  who  ultimately  committed  the 
accused  for  trial : — Held,  the  deposition  had  been  taken  in  accord- 
ance with  s.  17  of  11  &  12  Vict.  c.  42,  and  was  admissible. 
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Sect  17.        Provision  for  the  Prisoner  being  Present  at  taking  of 

Statement. — By  s.  7  of  the  same  Act,  whenever  a  prisoner  in 

Note.  actual  custody  shall  have  served  or  shall  have  received  notice  of  an 
intention  to  take  such  statement  as  hereinbefore  mentioned,  the 
judge  or  justice  of  the  peace  by  whom  the  prisoner  was  committed, 
or  the  visiting  justices  of  the  prison  in  which  he  is  confined,  may, 
by  an  order  in  writing,  direct  the  gaoler  having  the  custody  of  the 
prisoner  to  convey  him  to  the  place  mentioned  in  the  said  notice 
for  the  purpose  of  being  present  at  the  taking  of  the  statement ; 
and  such  gaoler  shall  convey  the  prisoner  accordingly,  and  the 
expenses  of  such  conveyance  shall  be  paid  out  of  the  funds  applic- 
able to  the  other  expenses  of  the  prison  from  which  the  prisoner 
shall  have  been  conveyed. 

Proviso. — The  proviso  to  the  Criminal  Law  Amendment  Act, 
1867  (30  &  31  Vict.  c.  35),  s.  6,  overrides  the  whole  section,  and  the 
statement  cannot  be  read  in  evidence  without  proof  of  notice  having 
been  given  to  the  accused  before  it  is  taken  ;  and  the  statute  has 
no  operation  in  the  case  of  a  deposition  taken  while  the  accused 
person  is  keeping  out  of  the  way,  as  the  notice  is  required  to  be 
given  to  the  accused  before  the  taking  of  the  statement  and  not 
simply  before  reading  it  (Reg.  v.  Thomas  Quigley^  18  L.  T.  218). 
Although  a  statement  under  the  provisions  of  this  statute  is  not 
admissible  for  want  of  a  compliance  with  its  requirements,  yet  the 
circumstances  under  which  it  was  taken  may  render  it  admissible 
as  a  dying  declaration. 

Dying  Declarations. — The  deceased  at  the  time  of  making  the 
declaration  must  have  no  hope  of  recovery,  and  the  declaration  will 
be  inadmissible  at  the  trial  if  the  words *^at  present"  be  introduced, 
as  they  would  be  a  qualification  of  the  previous  statement  that  the 
deceased  had  no  hope  of  recovery  {Reg.  v.  Jenkins^  20  L.  T.  372 ; 
38  L.  J.  M.  C.  82). 

The  declaration  must  be  made,  and  it  is  a  preliminary  part  to 
be  proved  by  the  party  tendering  it  in  evidence  that  it  was  made, 
under  a  sense  of  impending  death  (R.  v.  Forrester,  10  Cox  C.  C.  368 ; 
4  F.  &  F.  857). 

The  declarant  must  have  an  unqualified  belief  in  the  neamea 
of  death  to  make  the  statement  admissible  (Reg.  v.  Gloster, 
16  Cox  C.  C.  471). 

A  dying  declaration  made  in  answer  to  questions  put  to  the 
declarant,  the  answers  only  being  taken  down  in  writing,  is  not 
admissible  in  evidence  (R.  v.  Smith,  65  J.  P.  426  ;  17  T.  L.  B.  522 ; 
R.  V.  Mitchell  56  J.  P.  218  ;  17  Cox  C.  C.  503). 

There  are  numerous  cases  reported  on  this  subject,  but  as  each 
case  must  depend  on  its  own  peculiar  circumstances,  it  will  be 
unnecessary  to  refer  to  them  at  length.  They  are  collected  in 
3  Russ.  on  Crime,  354.  See  also  Reg.  v.  Whitmarsh,  62  J.  P.  711  ; 
see  also  Stephen's  Dig.,  "  Law  of  Evidence,"  7th  ed. 

Under  the  Prevention  of  Cruelty  to  Children  Act,  1904  (4  Edw.  7, 
c.  15),  power  is  given  to  take  the  deposition  of  a  child  where  t 
justice  is  satisfied  by  the  evidence  of  a  registered  medical  practi- 
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tioner  that  the  attendance  before  a  court  of  any  child  in  respect  of  Sect.  17. 

whom  an  offence  of  cruelty  as  therein  defined  is  alleged  to  have         

been  committed  would  involve  serious  danger  to  its  life  or  health.  Note. 
See  88.  13  and  14. 

Competence  of  WitnesseB. — With  regard  to  the  examination  of 
parties  to  any  proceeding  before  the  justices,  it  is  enacted  by  the 
Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  s.  2,  that,  "  On  the  trial 
of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  court  of 
justice,  or  before  any  person  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence,  the  parties 
thereto,  and  the  persons  in  whose  behalf  any  such  suit,  action,  or 
other  proceeding  may  be  brought  or  defended,  shall,  except  as 
hereinafter  excepted,  be  competent  and  compellable  to  give  evidence, 
either  vivA  voce  or  by  deposition,  according  to  the  practice  of  the 
court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding."  But  by  s.  3  ^*  nothing  herein  contained 
shaU  render  any  person  who  in  any  criminal  proceeding  is  charged 
with  the  commission  of  any  indictable  offence,  or  any  offence 
punishable  on  summary  conviction,  competent  or  compellable  to 
give  evidence  for  or  against  himself  or  herself,  or  shall  render  any 
person  compellable  to  answer  any  question  tending  to  criminate 
himself  or  herself,  or  shall  in  any  criminal  proceeding  render  any 
husband  competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give  evidence  for 
or  against  her  husband.*' 

As  to  admissibility  of  a  husband's  or  wife's  evidence  against  a 
wife  or  husband,  see  the  Criminal  Evidence  Act,  1898  (61  &  62  Vict, 
c.  36),  post. 

When  Affinnation  may  be  made  instead  of  Oath. — The  Oaths 
Act,  1888  (51  &  52  Vict.  c.  46),  enacts  as  follows  : 

1.  Every  person  upon  objecting  to  being  sworn,  and  stating,  as 
the  ground  of  such  objection,  either  that  he  has  no  religious  belief, 
or  that  the  taking  of  an  oath  is  contrary  to  his  religious  belief, 
shall  be  permitted  to  make  his  solemn  affirmation  instead  of  taking 
an  oath  in  all  places  and  for  all  purposes  where  an  oath  is  or  shall 
be  required  by  law,  which  affirmation  shall  be  of  the  same  force 
and  effect  as  if  he  had  taken  the  oath  ;  and  if  any  person  making 
such  affirmation  shall  wilfully,  falsely,  and  corruptly  affirm  any 
matter  or  thing  which,  if  deposed  on  oath,  would  have  amounted 
to  wilful  and  corrupt  perjury,  he  shall  be  liable  to  prosecution, 
indictment,  sentence,  and  punishment  in  all  respects  as  if  he  had 
committed  wilful  and  corrupt  perjury. 

2.  Form  of  affirmation.']  Every  such  affirmation  shall  be  as 
follows  :  •*  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare  and 
affirm,"  and  then  proceed  with  the  words  of  the  oath  prescribed  by 
law,  omitting  any  words  of  imprecation  or  caUing  to  witness. 

3.  Validity  of  oath  not  affected  by  absence  of  religious  belief] 
Where  an  oath  has  been  duly  administered  and  taken,  the  fact  that 
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Sect.  17.     the  person  to  whom  the  same  was  administered  had,  at  the  time 

of  taking  such  oath,  no  religions  belief,  shall  not  for  any  purpose 

Note.        affect  the  validity  of  such  oath. 

4.  Form  of  affirmation  in  writing, 1  Every  afi&rmation  in  writing 
shall  commence  ^*  I,  ,  of  ,  do  solemnly  and  sincerely 
affirm,"  and  the  form  in  lieu  of  jurat  shall  be  ^^  Affirmed  at  , 
this            day  of            ,  18     .     Before  me.** 

5.  Stcearing  with  uplifted  hand,'\  If  any  person  to  whom  an 
oath  is  administered  desires  to  swear  with  uplifted  hand,  in  the 
form  and  manner  in  which  an  oath  is  usually  administered  in 
Scotland,  he  shall  be  permitted  so  to  do,  and  the  oath  shall  be 
administered  to  him  in  such  form  and  manner  without  further 
question. 

The  form  and  manner  of  a  Scotch  oath  is  that  the  witness  with 
uplifted  hand  should  say,  ^*  I  swear  by  Almighty  God,  and  as  I 
shall  answer  to  God  at  the  great  day  of  judgmenl^  that  I  will  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth.** 

It  is  for  the  judge  to  satisfy  himself  when  a  witness  asks  to 
make  an  affirmation  that  he  comes  within  the  conditions  stated  in 
this  Act  as  to  religious  belief  (R  v.  Moore,  56  J.  P.  345  ;  61  L.J. 
M.  C.  80). 

See  also  the  note  to  s.  15  of  11  &  12  Vict.  c.  43,  antCy  as  to  oath 
and  affirmation  of  witnesses,  and  note  tos.  16ofll&12  Vict 
c.  42,  anU,  p.  329. 

Under  s.  4  of  the  Criminal  Law  Amendment  Act,  1885  (48  & 
49  Vict.  c.  69),  if  the  girl  in  respect  of  whom  the  felony  first 
therein  mentioned  is  alleged  to  have  been  committed,  or  any  other 
child  of  tender  years  who  is  tendered  as  a  witness  on  a  charge  under 
that  section,  does  not  in  the  opinion  of  the  court  or  justices  under- 
stand the  nature  of  an  oath,  the  evidence  of  such  girl  or  other  child 
of  tender  years  may  be  received  though  not  given  upon  oath,  if  she 
is,  in  the  opinion  of  the  court  or  justices,  possessed  of  sufficient 
intelligence  to  justify  the  reception  of  the  evidence,  and  understands 
the  duty  of  speaking  the  truth.  Corroboration,  implicating  the 
accused,  of  such  testimony  thereunder  admitted  without  oath  is 
required  ;  and  such  witness  is  to  be  liable  to  punishment  for  perjury, 
as  if  sworn  in  the  ordinary  way. 

The  questions  to  be  decided  before  admitting  this  evidence 
are  : — 

1.  Is  the  child  of  tender  years  ? 

2.  If  so,  does  he  understand  the  nature  of  an  oath  ? 

3.  If  not,  is  he  possessed  of  sufficient  intelligence  to  justify  the 
reception  of  the  evidence  under  this  section  ? 

4.  If  so,  does  he  understand  the  duty  of  speaking  the  truth  ? 
The  Prosecution  of  Offences  Act,  1879  (42  &  43  Vict.  c.  22), 

s.  b^posty  provides  for  the  delivery  of  depositions,  etc..  to  Uie 
director  of  public  prosecutions  in  cases  in  which  he  has  undertaken 
or  is  carrying  on  any  criminal  prosecution.  As  to  the  evidence  of 
a  child  of  tender  years  not  on  oath,  see  the  Prevention  of  Onelty 
to  Children  Act,  1904  (4  Edw.  7,  c.  15),  s.  15. 
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Bight   of  Attorney   for  Accused   to    Gross-examine.— In    Sect.  17. 

R.  V.  Griffiths,  54  L.  T.  280,  a  case  tried  at  the  Beaumaris  Winter         

Assize,  1886,  Pollock,  B.,  said:  "I  am  cleariy  of  opinion  that  Note. 
not  only  under  the  Snmmary  Jurisdiction  Act,  but  also  by  the 
common  law,  prisoners  at  the  preliminary  inquiry  have  a 
right  to  be  represented  by  counsel  or  solicitor,  and  that  such 
counsel  or  solicitor  have  an  absolute  right  to  cross-examine 
the  witnesses  for  the  prosecution.  It  would  be  most  unfor- 
tunate if  magistrates  possessed  a  discretion  to  prohibit 
cross-examination,  since  the  exercise  of  that  discretion  would 
prevent  the  depositions  of  a  witness  from  being  used  at  the  trial 
under  any  circumstances,  and  would  tend  to  impair  that  appearance 
of  perfect  fairness  which  is  the  first  essential  of  proceedings  in  a 
criminal  court." 

In  the  case  referred  to  justices  had  refused  to  allow  cross- 
examination  by  the  solicitor  for  the  defendant  of  the  prosecutor's 
witnesses,  believing  that  they  possessed  a  discretionary  power  in  the 
matter. 

As  to  the  expression  "  court  of  summary  jurisdiction, "  see 
note  to  s.  19,  post,  and  s.  11  of  the  Interpretation  Act,  1889  (62  & 
53  Vict.  c.  63),  post 

18«  Statement  of  accused — Caviion — Admissions j  etc,^  of 
accused  made  at  other  tim^."]  After  the  examinations  of  all 
the  witnesses  on  the  part  of  the  prosecution  as  aforesaid 
shall  have  been  completed,  the  justice  of  the  peace  or  one 
of  the  justices  by  or  before  whom  such  examination  shall 
have  been  so  completed  as  aforesaid  shall,  without  requiring 
the  attendance  of  the  witnesses,  read  or  cause  to  be  read 
to  the  accused  the  depositions  taken  against  him,  and  shall 
say  to  him  these  words,  or  words  to  the  Tike  effect :  '•  Having 
heard  the  evidence,  do  you  wish  to  say  anything  in  answer 
to  the  charge  ?  you  are  not  obliged  to  say  anytning  unless 
you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down 
in  writing,  and  may  be  given  in  evidence  against  you  upon 
your  trial "  ;  and  whatever  the  prisoner  shall  then  say  in 
answer  thereto  shall  be  taken  down  in  writing  (N.),  and 
read  over  to  him,  and  shall  be  signed  by  the  said  justice 
or  justices,  and  kept  with  the  depositions  of  the  witnesses, 
and  shall  be  transmitted  with  them  as  hereinafter  men- 
tioned ;  and  afterwards  upon  the  trial  of  the  said  accused 
person  the  same  may,  if  necessary,  be  given  in  evidence 
against  him  without  further  proof  thereof,  unless  it  shall 
be  proved  that  the  justice  or  justices  purporting  to  sign 
the  same  did  not  in  fact  sign  the  same  :  Provided  always, 
that  the  said  justice  or  justices  before  such  accused  person 
shall  make  any  statement  shall  state  to  him,  and  give  him 
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S«ct.  18.  clearly  to  anderstand,  that  be  has  nothing  to  hope  from 
any  promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  may  have  been  holden  out  to  him  to  induce 
him  to  make  any  admission  or  confession  of  his  guilt,  but 
whatever  he  shall  then  say  may  be  given  in  evidence  against 
him  upon  his  trial,  notwithstanding  such  promise  or  threat: 
Provided  nevertheless,  that  nothing  herein  enacted  or 
contained  shall  prevent  the  prosecutor  in  any  case  from 
giving  in  evidence  any  admission  or  confession  or  other 
statement  of  the  person  accused  or  charged,  made  at  any 
time,  which  by  law  would  be  admissible  as  evidence  against 
such  person. 

Prisoner's  Statement. — ^It  was  always  previous  to  this  statute 
the  custom  to  make  a  statement  to  the  prisoner  to  the  effect  of  the 
first  clause  of  this  section  before  asking  him  if  he  wished  to  say 
anything  in  answer  to  the  charge  against  him ;  but  it  was  never 
before  made  the  subject  of  legislative  enactment.  The  last  proviso 
to  the  section,  however,  seems  to  override  the  whole  section,  and  to 
render  admissible  in  evidence  against  a  prisoner  any  statement  made 
by  him  either  before  a  magistrate  or  on  any  other  occasion,  which, 
independently  of  the  statute,  would  by  law  be  admissible  as  evidence 
against  him  (R  v.  Sansome,  14  J.  P.  273  ;  19  L.  J.  M.  C.  143; 
1  Den.  C.  C.  645  ;  4  New  Sess.  Cos.  152  ;  T.  &  M.  260  ;  3  C.  &  K. 
332  ;  4  CJox  C.  C.  203  ;  14  Jur.  466).  In  all  cases  where  the 
prisoner's  statement  appears  to  have  been  taken  down  by  the 
magistrate  after  the  caution  has  been  given,  and  in  the  manner 
directed  by  the  statute,  and  there  is  no  evidence  that  any  threat  or 
promise  has  been  held  out  to  induce  a  confession  from  the  prisoner, 
the  depositions  may  without  further  proof  be  read  in  evidence  against 
the  prisoner,  although  the  magistrate  did  not  comply  with  the 
direction  in  the  first  proviso,  and  give  the  prisoner  to  understand 
before  he  made  his  statement  that  he  had  no  hope  from  any  promise 
of  favour,  etc.     (Ibid.) 

Confession  by  Prisoner. — The  proviso  which  directs  the  justice 
before  whom  a  prisoner  shall  make  any  statement  to  state  to  him 
and  give  him  clearly  to  understand  that  he  has  nothing  to  hope  from 
any  promise  of  favour,  and  nothing  to  fear  from  any  threat,  etc., 
was  introduced  because  any  confession  which  a  prisoner  might  be 
induced  by  any  promise  or  threat  to  make,  could  not  be  given  in 
evidence  against  him  (Reg.  v.  Kingston,  4  Car.  &  P.  387  ;  Reg.  v. 
Dunn,  4  Car.  &  P.  543  ;  Reg.  v.  Parratt,  4  Car.  &  P.  570 ;  Reg  v. 
Mills,  6  Car.  &  P.  146).  It  has  been  held  in  Reg.  v.  Sansome.  supra, 
that  a  statement  made  by  the  prisoner,  amounting  to  a  confession, 
after  the  ordinary  caution  mentioned  in  the  first  part  of  this  section 
had  been  given  to  him,  could  be  received  in  evidence  against  him 
because  the  latter  caution  was  not  a  condition  precedent  to  the 
admissibility  of  a  confession  before  the  committing  magistrate,  and 
was  necessary  only  where  there    had  been  a  previous  threat  or 
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promise.    If  given  it  has  the  effect  of  rendering  the  confession     Sect.  18. 

admissible  in  evidence,  notwithstanding  such  previous  threat  or         ; 

promise  ;  and  if  not  given  the  case  remains  as  at  common  law,  and  Note 
the  confession  is  admissible  in  evidence  unless  the  person  were 
influenced  by  some  previous  threat  or  promise.  So  also  in  Reg.  v. 
Bofid,  19  L.  J.  M.  C.  138  ;  1  Den.  517  ;  3  C.  &  K.  337  ;  4  Cox  231  ; 
14  Jur.  399,  where,  after  taking  the  examinations  of  the  witnesses 
on  a  charge  of  felony,  the  magistrate  cautioned  the  prisoner  in  the 
language  prescribed  by  this  section,  but  did  not,  as  the  proviso 
requires,  tell  him  that  he  had  nothing  to  hope  from  any  promise  of 
favour  or  to  fear  from  any  threat.  The  prisoner  then  made  a  state- 
ment, which  was  taken  down,  but  was  not  signed  by  him  or  by  the 
magistrate.  On  his  being  again  brought  before  the  magistrate 
after  a  remand  some  questions  were  put  to  the  witnesses  by  his 
attorney,  who  then  objected  to  the  statement  being  treiated  as  the 
prisoner's  statement,  as  an  addition  had  been  made  to  the  evidence, 
and  the  prisoner  being  then  asked  if  he  wished  to  make  any  state- 
ment, declined  doing  so  :  it  was  held  that  the  prisoner's  statement 
was  admissible  in  evidence  against  him  at  the  trial.  A  confession 
made  by  a  prisoner  immediately  after  the  prosecutor  had,  in  a  police 
inspector's  presence,  said  to  him  :  "  The  inspector  tells  me  you  are 
making  housebreaking  implements  ;  if  that  is  so,  you  had  better 
tell  the  truth — it  may  be  better  for  you,"  was  held  to  be  inadmissible 
{R.  V.  Fennell,  7  Q.B.D.  147  ;  45  J.  P.  666  :  50  L.  J.M.  C.  126  ; 
44  L.  T.  687  ;  29  W.  R.  742  ;  14  Cox  C.  C.  407).  In  R.  v.  Jmies, 
49  J.  P.  728,  it  washeldbyMANiSTY,  J.,  that  a  confession  made  by 
the  prisoner  at  his  uncle's  request  in  the  hearing  and  by  the  advice  of 
a  police  sergeant  is  not  admissible.  The  two  prisoners  H.  and  C. 
were  taken  into  the  prosecutor's  (their  master's)  room,  and  in  the 
presence  of  two  policemen  the  prosecutor  said  :  **  I  presume  you 
know  who  these  two  gentlemen  are  ? "  H.  said  "  Yes."  The 
prosecutor  then  said  :  **  I  know  what  has  been  going  on  between  you 
and  C.  for  some  time  ;  you  had  better  speak  the  truth."  H.  then 
made  a  confession  : — Held,  inadmissible  (i?.  v.  Hafts,  48  J.  P.  248  ; 
49  L.  T.  780).  So  also  in  Reg,  v.  Baldry,  16  J.  P.  276  ;  21  L.  J. 
M.  C.  130  ;  16  Jur.  599  ;  19  L.  T.  (o.s.)  146  ;  2  Den.  C.  C.  430, 
in  which  a  policemen  who  had  a  prisoner  in  custody  said  to  him  : 
"  You  need  not  say  anything  to  criminate  yourself  ;  what  you  do 
say  will  be  taken  down,  and  used  as  evidence  against  you."  This 
was  held  not  to  amount  to  a  promise  or  threat  so  as  to  render  a 
subsequent  confession  inadmissible.  See  also  Reg,  v.  Hannah  Moore, 
16  J.  P.  744  ;  21  L.  J.  M.  C.  199,  in  which  a  maid  servant  made  a 
confession  on  the  inducement  of  her  mistress,  and  it  was  received 
in  evidence  against  her,  because  the  offence  charged  (child  murder) 
was  not  in  any  way  connected  with  the  management  of  the  house, 
and  the  mistress  could  not  be  considered  as  a  person  having  authority 
over  the  prosecution.  In  Reg,  v.  Jane  Sleeman,  17  J.  P.  776 ;  23  L.  J. 
M.  C.  19  ;  6  Cox  C.  C.  245,  the  same  principle  was  upheld. 
Whether  an  exhortation  to  tell  the  truth  is  a  mere  exhortation  to 
confess,  is  a  question  for  the  judge  at  the  trial  :  per  Erle,  J.,  in 
Reg,  V.  Gamer,  12  J.  P.  758  ;  18  L.  J.  M.  C.  1  ;  1  Den.  329  ;  12  Jur. 
944  ;  3  Cox  C.  C.  175. 
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Sect.  18.         The    prosecution    most   prove  affirmatively   that  a  prisoner's 

- —         confession    was    free    and    voluntary,  and   was  preceded  hy  no 

Note.        inducement  to  make  a  statement  held  out  by  a  person  in  authority 

{Reg.  V.  Thompson,  [1893]  2  Q.  B.  12 ;  57  J.  P.  313  ;  62  L.  J. 

M.  a93;  17  Cox  C.  C.  641). 

This  section  does  not  render  inadmissible  in  evidence  on  the 
trial  a  statement  voluntarily  made  by  the  prisoner  before  a  magis- 
trate when  brought  up  on  application  for  a  remand  {Reg.  v.  Stripp, 
20  J.  P.  279  ;  25  L.  J.  M.  C.  109  ;  1  Dear.  C.  C.  648 ;  2  Jur. 
452).  The  caution  and  warning  prescribed  by  the  statute  are 
intended  to  apply  to  the  final  proceeding  only,  when,  after  all  the 
witnesses  have  been  examined,  the  prisoner  is  asked  whether  he  has 
anything  to  say  in  answer  to  the  charge,  and  the  statute  does  not 
exclude  any  declaration  or  voluntary  statement  made  by  the 
person  accused  before,  during,  or  after  the  inquiry. 

Caution  to  Prisoner. — ^With  reference  to  the  caution  to  be 
given  to  the  accused,  the  following  may  be  noticed :  C.  was 
examined  on  oath  as  a  witness  before  commissioners  having  juris- 
diction to  inquire  into  the  origin  of  fires,  there  being  no  charge 
against  any  individual,  and  no  caution  was  given  to  the  witness. 
C.  signed  his  depositions,  and  he  was  afterwards  charged  with 
arson.  On  appeal  to  the  Judicial  Committee  of  the  Privy  Council 
from  a  judgment  of  the  Queen's  Bench  of  Quebec,  Canada,  it  was 
held  that  the  depositions  of  C.  were  admissible  in  evidence  ag^nst 
C.  on  the  trial,  and  that  the  caution  required  to  be  given  to  accused 
persons  by  11  &  12  Vict.  c.  42,  s.  18,  does  not  apply  to  witnesses 
who  are  asked  questions  tending  to  criminate  them  {Reg,  v.  Coote, 
37  J.  P.  708  ;  42  L.  J.  M.  C.  45  ;  21  W.  R.  553  ;  29  L.  T.  Ill ; 
4  L.  R.  C.  P.  599).  And  the  reason  for  so  ruling  is  thus  given : 
*'  The  depositions  on  oath  of  a  witness  legally  taken  are  evidence 
against  him  should  he  be  subsequently  tried  on  a  criminal  charge, 
except  so  much  of  them  as  consists  of  answers  tending  to  criminate 
him,  and  to  which  he  has  objected  as  tending  to  criminate  him,  but 
which  he  has  been  improperly  compelled  to  answer.  The  exception 
depends  on  the  maxim,  Nemo  tenetur  seipsum  ctccvsare,  but  does 
not  apply  to  answers  given  without  objection,  which  are  to  be 
deemed  voluntary." 

Procedure  nnder  this  Section. — With  reference  to  s.  18  and 
the  preceding  section,  the  following  opinion,  which  is  understood 
to  have  been  given  on  a  case  submitted  by  the  Leeds  justices  to 
the  then  Attorney-General,  Sir  A.  E.  Cockbum,  and  cited  in 
15  J.  P.  463,  may  be  referred  to  : 

^*  1.  The  language  of  s.  17  admits  of  the  construction,  and  the 
interests  of  justice  require,  that  magistrates  should  hear  and 
examine  such  of  the  witnesses  offered  by  a  prisoner  as  appear  (in 
the  language  of  the  statute)  to  know  the  facts  and  circumstances 
of  the  case. 

^*  The  time  for  calling  on  the  prisoner  to  make  his  statement  is 
when  the  examination  of  the  witnesses  for  the  prosecution  is  com- 
pleted, and  this  will  in  general  be  the  most  rational  and  convenient 
time  for  taking   the    examinations    of  the   prisoner's  witnesses. 
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which  ought  to  be  taken  vivd  voce  and  reduced  to  writing,  and     Sect.  18. 

signed  and  certified  in  the  same  way  as  examinations  taken  on  the         

part  of  the  prosecution .  Nora. 

'*  3.  The  examination  of  the  prisoner's  witnesses  should  be 
transmitted  to  the  sessions  or  assizes,  with  the  examinations  of 
witnesses  for  the  prosecution. 

"4.  It  is  not  the  duty  of  the  magistrates  to  bind  over  the 
prisoner's  witnesses,  with  the  exception  of  any  who,  though 
adduced  for  the  prisoner,  appear  to  be  material  for  the  prose- 
cution. 

^*  5.  It  is  incumbent  on  the  prosecutor  to  have  in  readiness  at  the 
trial  all  who  have  been  bound  over  as  witnesses  for  the  prosecution. 

*^  6.  The  costs  of  the  prisoner's  witnesses  (i.e.,  those  of  them 
not  bound  over  for  the  prosecution)  cannot  be  included  in  the 
examining  magistrate's  certificate  of  expenses." 

AccuBed  Person  to  be  asked  by  Justice  if  he  Desire  to  Call 
Witnesses,  and  their  Depositions  to  be  Taken  and  Betamed 
to  Oonrt  of  Trial  if  Accused  Person  call  any.— -Now,  by  the 
Criminal  Law  Amendment  Act,  1867  (30  &  31  Vict.  c.  35),  s.  3, 
the  justice  or  justices,  before  he  or  they  shall  conmiit  the  accused 
person  for  trial  or  admit  him  to  bail,  shall,  immediately  after 
obeying  the  directions  of  s.  18  of  the  Indictable  Offences  Act, 
1848  (11  &  12  Vict.  c.  42),  demand  and  require  of  the  accused 
person  whether  he  desires  to  call  any  witness ;  and  if  the 
accused  person  shall  in  answer  to  such  demand,  call  or  desire 
to  call  any  witness  or  witnesses,  such  justice  or  justices  shall,  in 
the  presence  of  such  accused  person,  take  the  statement  on  oath, 
both  examination  and  cross-examination,  of  those  who  shall  be  so 
called  as  witnesses  by  such  accused  person,  and  who  shall  know 
anything  relating  to  the  facts  and  circumstances  of  the  case  or 
anything  tending  to  prove  the  innocence  of  such  accused  person, 
and  shall  put  the  same  into  writing  ;  and  such  depositions  of  such 
witnesses  shall  be  read  over  to  and  signed  respectively  by  the 
witnesses  who  shall  have  been  so  examined,  and  shall  be  signed 
also  by  the  justice  or  justices  taking  the  same,  and  transmitted  in 
due  course  of  law  with  the  depositions,  and  such  witnesses  not 
being  witnesses  merely  to  the  character  of  the  accused,  as  shall  in 
the  opinion  of  the  justice  or  justices  give  evidence  in  any  way 
material  to  the  case,  or  tending  to  prove  the  innocence  of  the 
accused  person,  shall  be  bound  by  recognizance  to  appear  and  give 
evidence  at  the  said  trial  ;  and  afterwards,  upon  the  trial  of  such 
accused  person,  aU  the  laws  now  in  force  relating  to  the  deposi- 
tions of  witnesses  for  the  prosecution  shall  extend  and  be 
applicable  to  the  depositions  of  witnesses  hereby  directed  to  be 
taken. 

The  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  s.  1  (h), 
provides  that  "  nothing  in  this  Act  shall  affect  the  provisions  of 
section  18  of  the  Indictable  Offences  Act,  1848,  or  any  right 
of  the  person  charged  to  make  a  statement  without  being  sworn.*' 
If  the  accused  person  applies  to  be  called  as  a  witness,  his 
evidence  should  be  taken  (like  that  of  an  ordinary  witness  for 
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Sect.  18.     the  defence)  after  he  has  been  asked  if  he  desires  to  call  any 

witnesses. 

NoTB,  A  prisoner,  who  is  defended  by  counsel,  can  make  a  statement 

to  the  jnry  without  being  sworn  before  his  counsel  addresses  the 
jury  instead  of  giving  evidence  under  the  Criminal  Evidence  Act, 
1898  {Rex  v.  Pope,  18  T.  L.  R.  717).  On  prisoner's  statements 
and  evidence,  see  an  article  at  64  J.  P.  321. 

Oonrt  will  not  Interfere  with  the  Oonduct  of  Case  before 
JnsticeB— Questions  for  Justices  in  OommittlDg  for  Tiial— 
What  Evidence  for  Defendant  to  be  Taken,  and  Sffoct  and 
Object  of  Provisions  of  30  &  31  Vict.  c.  35,  s.  3.— In  R,  v. 
Ckirden,  5  Q.  B.  D.  1  ;  44  J.  P.  119  ;  49  L.  J.  M.  C.  1  ;  41  L.  T. 
504  ;  28  W.  R.  133  ;  14  Cox  C.  C.  359,  an  application  for  a 
mandamus  to  a  justice  to  hear  certain  evidence  upon  an  informa- 
tion for  libel  laid  before  him  under  s.  5  of  6  &  7  Vict.  c.  96.  The 
reference  to  the  statute  passed  in  consequence  of  the  decision 
therein,  will  be  found  post,  p.  350.  In  his  judgment  in  the  case, 
CocKBURN,  L.C.J.,  commented  upon  the  duties  of  justices  in  hear- 
ing cases  under  11  &  12  Vict.  c.  42.  He  said,  at  p.  5  of  5  Q.  B.  D. : 
*'  In  the  present  case  we  are  applied  to,  while  the  case  is  under 
consideration,  to  interfere  and  direct  the  magistrate  as  to  the 
course  he  shall  pursue.  While  we  have  authority  to  issue  a 
mandamus  to  hear  and  determine,  we  have  no  authority  to  control 
the  magistrate  in  the  conduct  of  the  case,  or  to  prescribe  to  him 
the  evidence  which  he  shall  receive  or  reject,  as  the  case  may  be. 
It  is  said  that  in  this  case  the  magistrate  has  declined  jurisdiction. 
That  involves  the  question  whether  he  had  jurisdiction  to  hear 
this  evidence.  The  duty  and  province  of  the  magistrate  before 
whom  a  person  is  brought  with  a  view  to  his  being  committed  for 
trial  or  held  to  bail  is  to  determine,  on  hearing  the  evidence  for 
the  prosecution  and  that  for  the  defence,  if  there  be  any,  whether 
the  case  is  one  in  which  the  accused  ought  to  be  put  on  his  trial. 
It  is  no  part  of  his  province  to  try  the  case,  and  unless  there 
is  some  further  statutory  duty  imposed  on  the  magistrate  the 
evidence  before  him  must  be  confined  to  the  question  whether  the 
case  is  such  as  ought  to  be  sent  for  trial,  and  if  he  exceeds 
the  limits  of  such  inquiry  he  transcends  the  bounds  of  his  jurisdic- 
tion." And  Lush,  J.,  said  :  "  The  first  contention  is,  that  the 
accused  person  has  a  right  to  require  the  magistrate  to  receive  any 
evidence  which  might  be  serviceable  to  him  if  put  upon  his  trial, 
though  it  may  have  no  tendency  to  prove  or  disprove  the  charge." 
(The  argument  was  based  upon  particular  phrases  in  the  Acts  2  k 
3  Ph.  &  M.  c.  13  {repealed),  and  the  Criminal  Law  Act,  1826 
(7  Geo.  4,  c.  64),  and  1 1  &  12  Vict.  c.  42.)  "  Then  again,  in 
Jervis'  Act,  s.  1 7,  it  is  provided  '  that  the  justice  shall  take  the 
statement  upon  oath  or  affirmation  of  those  who  shall  know  the 
facts  and  circum^nces  of  the  case,*  and  shall  put  the  same  into 
writing.  Up  to  this  period,  then,  it  is  clear  that  all  that  was  to  be 
put  into  writing  was  the  evidence  that  was  material  to  the  charge 
against  the  accused,  and  so  matters  long  continued.  Then  came 
Russell  Gurne/s  Act  (30  &  31  Vict.  c.  35).     By  s.  3  of  that  Act 
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proTision  is  made  for  the  first  time  for  taking  the  evidence  of  the     Sect.  18. 

prisoner's  witnesses.'*      The   learned  judge   then   says  that   the         

object  of  s.  3  was  not  to  perpetuate  testimony  for  the  defendant,  Note. 
but  to  enable  poor  people  accused  of  crime  to  have  their  witnesses 
bound  over  instead  of  subpoenaing  them.  ^^The  alternative 
words  in  s.  3,  ^  anything  relating  to  the  facts  and  circumstances  of 
the  case  or  tending  to  prove  the  innocence  of  the  accused/  have, 
in  my  opinion,  this  meaning :  evidence  may  be  material  to  the 
defence  and  yet  not  tend  to  prove  the  innocence  of  the  prisoner. 
There  are  many  charges  which  include  a  minor  offence,  as,  for 
instance,  the  charge  of  murder,  which  includes  that  of  man- 
slaughter. The  words  would  include  evidence  tending  to  reduce 
the  crime  from  murder  to  manslaughter,  though  not  tending  t6 
prove  the  prisoner  entirely  innocent.  There  are  many  other 
charges  to  which  the  same  observation  applies,  as  that  of  robbery, 
which  may  be  charged  to  have  been  committed  with  violence,  and 
charges  of  assaults,  which  may  be  of  different  sorts  and  degrees. 
So  a  charge  of  libel  may  be  of  simple  libel  or  libel  aggravated  by 
the  knowledge  that  the  libel  was  false.  In  all  these  cases  the 
accused  would  be  entitled  to  call  evidence  to  reduce  the  offence 
charged  to  the  minor  offence  ;  and  it  is,  in  my  opinion,  this  kind 
of  case  which  the  alternative  words  of  s.  3,  to  which  1  have 
referred,  are  intended  to  cover.  The  general  result  of  the  Acts 
seems  to  me  to  be  to  confine  the  evidence  before  the  magistrate  to 
evidence  tending  to  prove  the  guilt  or  innocence  of  the  accused,  or 
to  rebut  the  charge  that  is  made."  See  also  R.  v.  Yorkshire  JJ,^ 
Ex  parte  Gill,  49  J.  P.  729. 

In  Cox  V.  Coleridge,  1  B.  &  C.  50  ;  2  D.  &  R.  86,  Bayley,  J., 
said  :  "  I  think  that  a  magistrate  is  clearly  bound,  in  the  exercise 
of  a  sound  discretion,  not  to  commit  any  oue  unless  &  primd  facie 
case  is  made  out  against  him  by  witnesses  entitled  to  a  reasonable 
degree  of  credit."  Justices  ought  not,  therefore,  to  balance  the 
evidence  and  decide  according  as  it  preponderates,  for  this  would 
in  fact  be  taking  upon  themselves  the  functions  of  the  petty  jury, 
and  be  trying  the  case  ;  but  they  should  consider  whether  or  not 
the  evidence  makes  out  a  strong,  or  probable,  or  even  a  conflicting 
case  of  guilt,  in  any  one  of  which  cases  they  should  commit  the 
accused  to  trial.  If,  however,  from  the  slender  nature  of  the 
evidence,  the  un  worthiness  of  the  witnesses,  or  the  conclusive 
proof  of  innocence  produced  on  the  part  of  the  accused,  they  feel 
that  the  case  is  not  sustained,  and  that  if  they  sent  it  for  trial  he 
must  be  acquitted,  they  should  discharge  the  accused.  See  also 
48  J.  P.  573. 

CalUng  Witnesses  for  Defendant  before  Justices.  —  The 
following  as  to  the  propriety  of  calling  witnesses  for  the  defence 
before  the  magistrate  may  be  usually  referred  to  :  In  a  case  tried 
before  Hannen,  J.,  at  the  Hampshire  Assizes,  it  was  sought  to 
prove  an  alibi,  and  it  appearing  that  the  witnesses  called  for  the 
purpose  had  not  been  examined  before  the  magistrate,  the  learned 
judge  remarked  :  In  such  cases  it  was  a  grievous  mistake  that 
these  witnesses  were  not  called  before  the  magistrates  ;  and  the 
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Sect.  18.     attorney  engaged  in  the  defence  acted  very  wrongly  in  not  calling 

them,  a8  it  left  the  evidence  open  to  grave  suspicion  {Vide  Law 

Note.        Times,  March  12th,  1870,  p.  367). 

Newspaper  Libel  Act,  1881.— Under  44  &  45  Yict.  c.  60,  s.  4, 
in  a  prosecution  for  libel  in  a  newspaper  against  the  proprietor, 
publisher,  etc.,  a  court  of  summary  jurisdiction  has  power  to 
receive  evidence  as  to  the  truth  of  the  matter  charged  in  the  libel, 
as  to  the  report  being  fair  and  accurate,  and  published  without 
malice,  and  as  to  any  matter  which  under  that  Act  or  any  other 
Act  or  otherwise  might  be  given  in  evidence  by  way  of  defence  by 
the  person  charged  on  his  trial  on  indictment,  and  the  court  if  of 
opinion  that  there  is  a  strong  or  probable  presumpticm  that  the 
jury  on  the  trial  would  acquit  the  person  charged,  may  dismiss  the 
case.  This  section  reverses  the  decision  in  R,  v.  Garden,  6  Q.  B.  D. 
1  ;  44  J.  P.  119  ;  49  L.  J.  M.  C.  1  ;  41  L.T.504  ;  28 W.  R.  133; 
14  Cox  C.  C.  359  ;  and  R.  v.  Floxcers,  44  J.  P.  377.  But  in  a 
prosecution  against  the  proprietor  of  a  newspaper  for  a  seditious 
libel,  evidence  of  the  truth  of  the  matters  therein  alleged  and  that 
such  publication  was  for  the  public  benefit,  was  held  to  have  been 
rightly  rejected  by  the  magistrates  {Ex  parte  O'Brien,  15  Cox  C.  C, 
180;  12  L.  R.  Jr.  29). 

Section  5  of  the  above  Act  provides  for  a  summary  conviction 
for  libel  published  in  a  newspaper  if  the  court  of  smnmary  juris- 
diction deems  the  libel  to  be  trivial  in  character,  giving  the 
accused,  however,  the  option  of  being  tried  by  a  jury  under  s.  27 
of  the  S.  J.  Act,  1879,  anU,  p.  163. 

Debtors  Act,  1869.— By  32  &  33  Vict.  c.  62,  s.  18,  it  is 
provided  that  the  justices  before  whom  a  person  is  charged  with  a 
misdemeanor  under  the  second  part  of  that  Act  shall  take  into 
consideration  any  evidence  adduced  before  them  tending  to  show 
that  the  act  charged  was  not  committed  with  a  guilty  intent. 

19.  Place  of  examination  not  to  be  deemed  an  open 
court-l  That  the  room  or  building  in  which  snch  justice 
or  justices  shall  take  such  examinations  and  statement  as 
aforesaid  shall  not  be  deemed  an  open  court  for  that  pur- 

Eose  ;  and  it  shall  be  lawful  for  such  justice  or  justices,  in 
is  or  their  discretion,  to  order  that  no  person  shall  have 
access  to  or  be  or  remain  in  such  room  or  building  without 
the  consent  or  permission  of  such  justice  or  justices,  if  it  ♦ 
appear  to  him  or  them  that  the  ends  of  justice  will  be 
best  answered  by  so  doing. 

Open  Oourt. — The  law  officers  of  the  Crown  on  December  Ist, 
1884,  advised  that  justices  acting  in  relation  to  indictable  offences 
are  a  court  of  summary  jurisdiction  within  the  repealed  s.  7  of  the 
S.  J.  Act,  1884,  ante  (in  place  of  which  section  now  see  s.  13  (11) 
of  the  Interpretation  Act,  1889,  post),  and  therefore  must  sit  in 
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open  court,  as  defined  by  s.  12  of  the  S.  J.  Act,  1848,  ante^  p.  60,     Sect.  19. 

and  s.  20  of  42  &  43  Vict.  c.  49,  awte,  p.  151,     See  the  notes  to         

those  sections  and  Home  Secretary's  letter  referred  to  at  p.  154,        Notk. 
ante,  and  an  article  at  60  J.  P.  131. 

A  justice  of  the  peace  acting  tinder  this  statute  ^oes  not  act  as 
a  court  of  justice  to  determine  the  guilt  or  innocence  of  a 
defendant,  but  as  an  officer  deputed  by  the  law  to  enter  upon  a 
preliminary  inquiry  whether  the  defendant  ought  to  be  committed 
for  trial  or  not.  Therefore  a  prisoner  when  examined  before  a 
magistrate  on  a  charge  of  felony  was  not  entitled  as  of  right  to 
have  a  person  skilled  in  the  law  present  as  an  advocate.  It  was  in  the 
discretion  of  the  magistrates  in  each  particular  case  whether  they 
would  admit  or  exclude  an  advocate  for  the  accused  (Cox  v. 
Cohridge,  2  D.  &  R.  86  ;  1  B,  &  C.  37  ;  Rex  v.  Borrow,  3  B.  &  A. 
432  ;  Rex  v.  Staffordshire  JJ.,  1  Chit.  218  ;  Collier  v.  Hicks,  2  B.  & 
Ad.  663).  But  see  now  the  case  of  R,  v.  Griffiths,  54  L.  T.  280, 
and  Pollock,  B.'s,  opinion  therein  as  to  this,  referred  to  at  p.  343, 
ante. 

20.  Binding  over  prosecutors  and  witnesses  to  appear  at 
trial,']  It  shall  be  lawful  for  the  justice  or  justices  before 
whom  any  such  witness  shall  be  examined  as  aforesaid  to 
bind  by  recognizance  (0.  1)  the  prosecutor  and  every 
such  witness  to  appear  at  the  next  court  of  oyer  and 
terminer  or  gaol  delivery,  or  superior  court  of  a  county 
palatine,  or  court  of  general  or  quarter  sessions  of  the 
peace,  at  which  the  accused  is  to  be  tried,  then  and  there 
to  prosecute,  or  to  prosecute  and  give  evidence,  or  to  give 
evidence,  as  the  case  may  be,  against  the  party  accused, 
which  said  recognizance  shall  particularly  specify  the 
profession,  art,  mystery,  or  trade,  of  every  such  person 
entering  into  or  acknowledging  the  same,  together  with 
his  Christian  and  surname,  and  the  parish,  township,  or 
place  of  his  residence,  and  if  his  residence  be  in  a  city, 
town,  or  borough,  the  recognizance  shall  also  particularly 
specify  the  name  of  the  street,  and  the  number  (if  any) 
of  the  house  in  which  he  resides,  and  whether  he  is  owner 
or  tenant  thereof  or  a  lodger  therein  ;  and  the  said  recog- 
nizance, being  duly  acknowledged  by  the  person  so  entering 
into  the  same,  shall  be  subscribed  by  the  justice  or  justices 
before  whom  the  same  shall  be  acknowledged,  and  a  notice 
(0.  2)  thereof,  signed  by  the  said  justice  or  justices,  shall 
at  the  same  time  be  given  to  the  person  bound  thereby  ; 
and  the  several  recognizances  so  talcen,  together  with  the 
written  information  (if  any),  the  depositions,  the  statement 
of  the  accused,  and  the  recognizance  of  bail  (if  any)  in 
every  such  case,  shall  be  delivered  by  the  said  justice  or 
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Sect.  20.  justices,  or  he  or  they  shall  cause  the  same  to  be  delivered, 
to  the  proper  officer  of  the  c^urt  in  which  the  trial  is  to 
be  had,  before  or  at  the  opening  of  the  said  court  on  the 
first  day  of  the  sitting  thereof,  or  at  such  other  time  as 
the  judge,  recorder,  or  justice  who  is  to  preside  in  such 
court  at  the  said  trial  shall  order  and  appoint :  Provided 
always,  that  if  any  such  witness  shall  refuse  to  enter  into 
or  acknowledge  such  recognizance  as  aforesaid  it  shall  be 
lawful  for  such  justice  or  justices  of  the  peace,  by  his  or 
their  warrant  (P.  1)  to  commit  him  to  the  common  gaol 
or  house  of  correction  for  the  county,  riding,  division, 
liberty,  city,  borough,  or  place,  in  which  the  accused  party 
is  to  be  tried,  there  to  be  imprisoned  and  safely  kept  until 
after  the  trial  of  such  accused  party,  unless  in  the  mean- 
time such  witness  shall  duly  enter  into  such  recognizance 
as  aforesaid  before  some  one  justice  of  the  peace  for  the 
county,  riding,  division,  liberty,  city,  borough,  or  place, 
in  which  such  gaol  or  house  of  correction  shall  be  situate : 
Provided  nevertheless,  that  if  afterwards,  from  want  of 
sufficient  evidence  in  that  behalf  or  other  cause,  the  justice 
or  justices  before  whom  such  accused  party  shall  have 
been  brought  shall  not  commit  him  or  hold  him  to  bail 
for  the  offence  with  which  he  is  charged,  it  shall  be  lawful 
for  such  justice  or  justices,  or  any  other  justice  or  justices 
of  the  same  county,  riding,  division,  liberty,  city,  borough, 
or  place,  by  his  or  their  order  (P.  2)  in  that  behalf  to 
order  and  direct  the  keeper  of  such  common  gaol  or  house 
of  correction  where  such  witness  shall  be  so  in  custody  to 
discharge  him  from  the  same,  and  such  keeper  sliall 
thereupon  forthwith  discharge  him  accordingly. 

Petty  Sessional  Division. — The  jurisdiction  of  justices  to  bind 
prosecutors  by  recognizance  and  commit  prisoners  for  trial,  is  not 
affected  by  the  fact  that  the  crime  charged  was  perpetrated  in  a 
petty  sessional  district  of  the  county  different  from  the  district 
for  which  the  committing  justices  act  (R.  v.  Beckley,  16  Cox  C.  C. 
331). 

Becognizance. — The  prosecutor  and  witnesses  are  to  be  bound 
by  recognizance  which  may  be  taken  out  of  court  (see  s.  42  of  the 
S.  J.  Act,  1879,  ante^  p.  196),  to  appear  at  the  next  court  of  oyer 
and  terminer  or  gaol  delivery,  or  superior  court  of  a  county 
palatine,  or  court  or  general  or  quarter  sessions  of  the  peace  at 
which  the  accused  is  to  be  tried,  then  and  there  to  prosecute,  etc. 
In  preparing  the  recognizance,  the  court  at  which  the  prisoner  is 
to  be  tried  must  therefore  be  borne  in  mind,  and  the  recognizance 
filled  up  in  accordance  therewith. 
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Tlie  ABSizes  Belief  Act,  1889.— Where  a  person  is  committed     Sect.  20. 

to  gaol  or  bailed  under  ss.  22  or  25  of  this  Act  charged  with  an         

indictable  offence  triable  at  quarter  sessions,  the  persons  bound        Notk. 
over  to  prosecute  and  give  evidence  shall  be  bound  over  to  appear 
at  quarter  sessions,   unless  the  committing  justices  for  special 
reasons  think  fit  otherwise  to  direct.     See  52  &  53  Vict.  c.  12,  in 
Appendix,  post, 

Jmisdiction  of  Seesions  as  to  trials  for  Offences.— By  the 
Quarter  Sessions  Act,  1842  (5  &  6  Vict.  c.  38),  s.  1,  the  sessions 
have  no  jurisdiction  to  try  for  any  of  the  offences  undermentioned, 
namely :  Abduction  of  women  or  girls ;  bigamy,  and  offences 
against  the  law  relating  to  marriage  ;  blasphemy,  and  offences 
against  religion  ;  bribery  ;  concealing  or  endeavouring  to  conceal 
the  birth  of  a  child ;  conspiracy  or  combination— except  con- 
spiracies or  combinations  to  commit  an  offence  of  which  the 
sessions  have  jurisdiction,  when  conmiitted  by  one  person  ;  deeds, 
etc.,  stealing  or  fraudulently  taking  or  injuring  or  destroying  any 
document  or  written  instrument,  being  or  containing  evidence  of 
the  title  to  any  real  estate,  or  any  interest  in  lards,  tenements,  or 
hereditaments ;  felony,  punishable  with  death  ;  felony,  which 
(when  committed  by  a  person  not  previously  convicted  of  felony) 
is  punishable  with  transportation  for  life  ;  fire,  setting,  to  crops 
of  com,  grain  or  pulse,  or  to  any  part  of  a  wood,  coppice  or  planta- 
tion of  trees,  or  to  any  heath,  gorse,  furze,  or  fern  ;  composing, 
printing,  or  publishing  libel,  blasphemous,  seditious,  or  defamatory  ; 
misprision  of  treason  ;  murder  ;  oaths,  unlawful,  administering  or 
takmg  ;  parliament,  offences  against  either  house  of  ;  perjury  and 
subornation  of  perjury  ;  also  making  or  suborning  any  other 
penson  to  make  a  false  oath,  affirmation  or  declaration,  punishable 
as  perjury  or  a  misdemeanor  ;  praemunire,  offences  subject  to  the 
penalty  of ;  Queen's  title,  prerogative,  person  or  government, 
offences  against ;  stealing  or  fraudulently  taking  or  injuring  or 
destroying  records  or  documents  belonging  to  any  court  of  law 
or  equity  or  relating  to  any  proceeding  therein  ;  treason  ;  wills 
or  teistamentary  papers,  stealing,  or  fraudulently  destroying  or 
concealing. 

With  regard  to  the  right  of  the  person  appearing  on  the  recog- 
nizance to  prosecute,  Coleridge,  C.J.,  said  in  B.  v.  Bmhell^ 
52  J.  P.  136  ;  16  Cox  C.  C.  367,  where  there  is  a  private  prosecutor 
instructing  a  solicitor  to  conduct  his  case,  the  magistrate's  clerk 
has  no  right  to  take  upon  himself  to  bind* over  another  person  to 
prosecute  and  then  himself  give  the  brief  for  the  prosecution. 
The  prosecution  must  be  conducted  by  counsel  instructed  on  behalf 
of  the  private  prosecutor. 

Indictments  found  at  Sessions  Triable  at  Assizes.— -It  may 
be  mentioned  that  although  the  sessions  have  no  power  to  try  the 
above-mentioned  offences,  yet  if  a  person  be  committed  to  and  a 
bill  be  found  by  mistake  at  the  sessions,  it  may  be  transmitted  by 
the  justices  to  the  assizes  and  there  tried  ;  and  in  the  case  of  R.  v. 
Wrigley,  cited  arguendo  in  R,  v.  Dean,  2  Q.  B.  732  ;  6  Jur.  149, 
CoLTMAN,  J.,  held  on  motion  to  arrest  judgment  on  ground  of 
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Sect.  20.     mistake  that  prisoner  might  be  so  tried  on  a  bill  f  omid  at  sessions 

for  an  offence  mentioned  in  the  above  section  of  the  Quarter 

N«TE.  Sessions  Act,  1842  (5  &  6  Vict.  c.  38).  But  exceptions  to  this 
are  the  crimes  of  forgery,  perjury,  and  the  misdemeanors  under 
the  Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69,  s.  9),  which  were 
never  triable  at  quarter  sessions,  and  when  true  bills  for  forgery 
were  found  at  sessions  and  transmitted  to  assizes,  the  judge 
ordered  them  to  be  quashed  and  fresh  bUls  prepared  and  presented 
to  the  grand  jury  at  the  assizes  (R.  v.  Rigl^,  8  C.  &  P.  770 ; 
R,  V.  Ramsden,  8  J.  P.  46  ;  R.  v.  Haynes,  R.  &  M.  298). 

Additions  to  Statute. — To  the  above  statute  several  additions 
have  been  made — 

1.  The  offence  of  three  or  more  entering  land  armed  for  taking 
game  is  excluded  from  trial  at  sessions  by  the  Night  Poaching  Act, 
1828  (9  Geo.  4,  c.  69,  s.  9). 

2.  By  s.  87  of  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  no 
misdemeanor  against  any  of  the  last  preceding  sections  shall  be 
tried  at  quarter  sessions.  The  offences  dealt  with  in  those  sections 
are:  (1)  Agents,  bankers,  etc.,  embezzling  money  or  selling 
securities  intrusted  to  them  with  written  directions,  or  chattels  or 
valuable  securities  intrusted  to  them  for  safe  keeping  or  a  special 
purpose.  (2)  Bankers,  etc.,  fraudulently  selling,  etc.,  property 
intrusted  to  them  for  safe  custody.  (3)  Persons  under  powers  of 
attorney  fraudulently  selling  property.  (4)  Factors  or  agents 
obtaining  advances  on  their  principal's  property.  (5)  Trustees 
fraudulently  disposing  of  property.  (6)  Directors  of  any  body 
corporate  or  public  company  fraudulently  appropriating  property. 
(7)  Directors,  etc.,  keeping  fraudulent  accounts.  (8)  Fraudu- 
lently destroying  books.     (9)  Publishing  fraudulent  statements. 

3.  The  False  Personation  Act,  1874  (37  &  38  Vict.  c.  36), 
excludes  offences  against  it  from  trial  at  quarter  sessions. 

4.  The  Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  61),  s.  53,  provides  that  no  indictment  for 
bribery  or  undue  influence  shidl  be  triable  at  quarter  sessions. 

5.  So  also  the  Municipal  Elections  Act,  1884  (47  &  48  Vici 
c.  70,  ss.  30,  35  and  36). 

6.  The  Criminal  Law  Amendment  Act,  1885  (48  &  49  Tict 
c.  69),  8.  17,  provides  that  no  indictment  under  the  provisions  of 
that  Act  shall  in  England  be  tried  by  any  court  of  quarter  sessions  ^ 
but  see  s.  16. 

7.  The  Official  Secrets  Act,  1889  (52  &  53  Vict.  c.  52),  s.  6, 
provides  that  no  offence  under  that  Act  shall  be  triable  at  quarter 
sessions. 

8.  By  the  Prevention  of  Corruption  Act,  1906  (6  Edw.7,c.34), 
s.  2,  a  court  of  quarter  sessions  has  no  jurisdiction  to  determioe 
prosecutions  on  indictments  for  offences  under  that  Act. 

The  Debtors  Act.-— By  the  Debtors  Act,  1869  (32  &  33  Vici 
c.  62),  s.  20,  any  offence  under  that  Act  shall  be  deemed  to  be 
within  the  jurisdiction  of  justices  and  recorders  in  general  and 
quarter  sessions  of  the  peace. 
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Suicide. — As  suicide  is  not  treated  as  murder,  an  attempt  to     Sect.  20. 

commit  suicide  is  not  an  attempt  to  commit  murder  within  the         

meaning  of   the  Offences  against    the  Person  Act,  1861  (24  &        None 
25  Vict.  c.  100),  ss.  11  and  15,  and  is  triable  at  quarter  sessions  (R,  v. 
Burgess.  27  J.  P.  55  ;  32  L.  J.  M.  C.  55  ;  7  L.  T.  472  ;  9  Cox  C.  C. 
247  ;  11  W.  R.  96  ;  9  Jur.  28  ;  L.  &  C.  258). 

Distinction  between  ss.  16  and  20  as  to  Befasal  of  Witness. 
— Section  16  of  11  &  12  Vict.c.  42,  relates  to  a  witness  refusing  to 
be  sworn  or  to  give  evidence  before  the  justices  ;  s.  20,  to  his 
refusal  to  be  bound  over  to  give  evidence  at  the  trial  ;  and  the 
distinction  in  the  two  sections  should  be  carefully  borne  in  mind. 

As  regards  the  expenses  on  charges  of  f elonj  and  misdemeanor 
before  examining  magistrates,  see  29  &  30  Vict.  c.  52,  post. 

Taking  and  Transmission  of  Depositions  and  Recognizances. 

— With  regard  to  the  taking  of  depositions  and  forwarding  them 
to  the  clerk  of  the  peace,  see  the  following  extracts  from  two 
letters  from  the  Home  Office,  dated  December  29th,  1886,  and 
May  12th,  1891,  respectively,  addressed  to  the  clerks  to  the 
justices  of  the  various  petty  sessional  divisions  : 

**  I  am  to.reqaest  that  you  will  in  future  be  careful,  in  cases  dealt  with  by 
jouT  bAnch  of  magistrates,  to  see  that  the  depositions  are  forwarded  to  the 
clerk  of  assize,  or  the  clerk  of  the  peace,  as  soon  as  practicable  after  the 
prisoner  has  been  committed  for  trial.'* 

**  Complaiots  have  been  made  by  her  Majesty's  jndges  that  the  depositions 
which  are  delivered  to  the  clerks  of  assize  in  connection  with  indictable 
cases  are  too  often  taken  down  in  writing  which  cannot  be  read  without 
constant  effort  and  annoyance  and  great  loss  of  valoable  time. 

Another  matter  which  has  excited  comment  on  the  part  of  the  judges,  is 
the  occasional  failnre  to  send  with  the  depositions,  when  lodged  with  the 
clerks  of  assize,  the  original  exhibits  (or  copies  of  them),  withoat  which 
the  depositions  theroselve^  are  frequently  unmtelligible. 

The  Home  Secretary,  therefore,  reqaests  that  in  f atare  special  pains  may 
be  taken  : 

(1)  To  record  the  statements  of  witnesses  in  all  cases  in  plain  and  easily 

legible  writing ;  and 

(2)  To  deliver  snch  depositions  in  indictable  cases  together  with  the 

respective  exhibits  (if  any)  to  the  clerk  of  assize,  clerk  of  the 
peace,  or  proper  officer  of  the  coart  before  which  the  trial  of  the 
person  to  whose  case  the  depositions  refer  is  to  be  had,  in  as 
complete  a  form  as  possible,  and  in  such  time  as  to  enal^le  the 
jadge,  recorder,  chairman  of  quarter  sessions,  or  other  presiding 
justice  to  read  and  master  their  contents,  if  he  wishes  to  do  so, 
before  he  charges  the  grand  jury." 

See  the  Prosecution  of  Offences  Act,  1879  (42  &  43  Vict.  c.  22), 
ss.  5  and  7,  posU  fts  to  recognizances,  depositions,  etc.,  in  cases  in 
which  the  director  of  public  prosecutions  has  instituted,  etc.,  any 
criminal  prosecution. 

Jurisdiction  of  Gentral  Criminal  Oonrt. — Section  17  of  the 
Central  Criminal  Court  Act,  1834  (4  &  5  Will.  4,  c.  36),  is  repealed 
by  8.  13  of  the  Criminal  Justice  Administration  Act,  1851  (14  & 
15  Vict.  c.  55),  with  a  proviso,  for  which  see  s.  13  of  that  Act, 
post^  in  the  Appendix. 
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Sect.  21.  21.  Remand  and  baiLI  I£,  from  the  absence  of  witnesses, 
or  from  any  other  reasonable  canse,  it  shall  become  neces- 
sary or  advisable  to  defer  the  examination  or  further 
examination  of  the  witnesses  for  any  time,  it  shall  be  law- 
ful to  and  for  the  justice  or  justices  before  whom  the 
accused  shall  appear  or  be  brought,  by  his  or  their 
warrant  (Q.  1),  from  time  to  time  to  remand  the  party 
accused  for  such  time  as  by  such  justice  or  justices  in  their 
discretion  shall  be  deemed  reasonable,  not  exceeding  eight 
clear  days,  to  the  common  gaol  or  house  of  correction,  or 
other  prison,  lock-up  house,  or  place  of  security,  in  the 
county,  riding,  division,  liberty,  city,  borough,  or  place,  for 
which  such  justice  or  justices  shall  then  be  acting  ;  or  if 
the  remand  be  for  a  time  not  exceeding  three  clear  days,  it 
shall  be  lawful  for  such  justice  or  justices  verbally  to  order 
the  constable  or  other  person  in  whose  custody  such  party 
accused  may  then  be,  or  'any  other  constable  or  person  to 
be  named  by  the  said  justice  or  justices  in  that  behalf,  to 
continue  or  keep  such  party  accused  in  his  custody,  and 
to  bring  him  before  the  same  or  such  other  justice  or 
justices  as  shall  be  there  acting,  at  the  time  appointed  for 
continuing  such  examination  :  Provided  always,  that  any 
such  justice  or  justices  may  order  such  accused  party  to  be 
brought  before  him  or  them,  or  before  any  other  justice  or 
justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  at  any  time  before  the 
expiration  of  the  time  for  which  such  accused  party  shall 
be  so  remanded,  and  the  gaoler  or  officer  in  whose  custody 
he  shall  then  be  shall  duly  obey  such  order  :  Provided 
also,  that,  instead  of  detaining  the  accused  party  in  custody 

*  during  the  period  for  which  ne  shall  be  so  remanded,  any 

one  justice  of  the  peace  before  whom  such  accused  party 
shall  so  appear  or  be  brought  as  aforesaid  may  discharge 
him,  upon  his  entering  into  a  recognizance  (Q.  2,  3),  with 
or  without  a  .surety  or  sureties,  at  the  discretion  of  such 
justice,  conditioned  for  his  appearance  at  the  time  and 
place  appointed  for  the  continuance  of  such  examination  ;. 
and  if  such  accused  party  shall  not  afterwards  appear  at  the 
time  and  place  mentioned  in  such  recognizance,  then  the 
said  justice  or  any  other  justice  of  the  peace  who  may  then 
and  there  be  present,  upon  certifying  (Q.  4)  on  the  back 
of  the  recognizance  the  nonappearance  of  such  accused 
party,  may  transmit  such  recognizance  to  the  clerk  of  the 
peace  of  the  county,  riding,  division,  liberty ,  city,  borough^ 
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or  place,  within  which  such  recognizance  shall  have  been    Sect.  21. 
taken,  to  be  proceeded  upon  in  like   manner   as   other 
recognizances,    and    such    certificate    shall     be    deemed 
sufficient  prim^  facie  evidence  of  such  nonappearance  of 
the  said  accused  party. 

Bemand  of  Accnsed. — Under  this  section  the  justices  may,  in 
their  discretion,  remand  the  accused  for  any  period  not  exceeding 
eight  days,  and  at  the  expiration  of  that  time  may  again  remand 
him,  and  so  on  from  time  to  time  as  long  as  a  remand  may  he  con- 
sidered necessary.  Or,  instead  of  detaining  the  accused  in  custody, 
the  justice  may  discharge  him  upon  a  recognizance,  with  or  without 
sureties,  conditioned  to  appear  at  an  appointed  time  and  place  for 
the  continuance  of  the  examination. 

The  accused,  on  heing  remanded,  may  be  taken  to  the  common 
gaol  or  house  of  correction,  or  other  prison,  lock-up  house,  or  place 
of  security  in  the  county,  etc.,  for  which  the  justice  shaU  be  acting, 
as  may  be  thought  convenient ;  or,  if  the  remand  be  for  a  period 
not  exceeding  three  days,  the  accused  may  be  directed  to  be 
detained  in  the  custody  of  a  constable  to  be  named  by  the  justice 
or  justices  in  that  behalf.  The  Home  Secretary's  opinion  as  to 
further  remanding  a  prisoner  too  ill  to  attend  before  justices  is  set 
out  at  59  J.  P.  682. 

Bemand  on  BaiL — There  is  some  difference  of  opinion  as  to 
whether  if  the  defendant  is  admitted  to  bail  and  finds  bail,  he 
cannot  be  remanded  for  more  than  eight  days.  In  the  police 
courts  of    the  metropolis  and    the  city  of    London  cases  are  . 

frequently  adjourned  for  a  longer  period  than  eight  days  if  the     ^ 
defendant  be  on  bail  (see  correspondence  on  this  subject  in  53  J.  P. 
830,  and  54  J.  P.  29). 

Befonnatory  Schools  Act. — For  powers  to  remand  for  more 
than  seven  days  under  the  Reformatory  Schools  Act,  1893  (56  & 
57  Vict.  c.  48),  see  note  to  s.  11  of  the  S.  J.  Act,  1879,  ante. 

Surrender  of  Principal — With  regard  to  the  power  of  the 
sureties  to  surrender  their  principal,  see  note  to  s.  9  of  the  S.  J. 
Act,  1879,  ante,  p.  132. 

Director  of  Public  Prosecutions. — The  Prosecution  of  Offences 
Act,  1879  (42  &  43  Vict.  c.  22),  s.  5,  j>o««,  provides  for  the 
delivery  of  certificates,  etc.,  to  the  director  of  public  prosecutions 
in  cases  in  which  he  has  undertaken,  or  is  carrying  on,  any  criminal 
prosecution. 

It  seems  from  44  J.  P.  801,  that  the  Home  Office  authorities 
have  expressed  an  opinion  that  the  power  of  a  justice  of  the  peace 
to  remand  without  evidence  given  by  s.  21  of  11  &  12  Vict.  c.  42, 
is  not  affected  by  the  S.  J.  Act,  1879. 

Becognizance. — Since  the  passing  of  the  S.  J.  Act,  1884,  s.  7, 
now  repealed^  but  practically  re-enacted  by  the  Interpretation  Act, 
1889,  s.  13  (11),  po%i^  recognizances  under  this  section  may  be 
taken  in  accordance  with  s.  42  of  the  S.  J.  Act,  1879,  anit^  p.  196. 
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Sect.  21.        Bail  Before  or  After  OommittaL — ^A  distinction  appears  to  be 

drawn  as  to  the  rights  of  an  accused  person  to  bail  in  cases  of 

Note.  misdemeanor  before  and  after  committal  for  trial.  The  generally 
received  impression  appears  to  be  that  the  right  of  bail  in  mis- 
demeanor does  not  arise  until  committal  for  trial.  The  law  upon 
this  subject  requires  elucidation,  see  note  to  s.  23,  infra. 

Married  Women.  —  There  seems  no  reason  why  the  recog- 
nizance of  a  married  woman  should  not  be  taken  since  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  where  she  has 
separate  property. 

22«  Examination  in  one  county  where  offence  committed 
in  another.']  Whenever  a  person  shall  appear  or  shall  be 
brought  before  a  justice  or  justices  of  the  peace  in  the 
county,  riding,  division,  liberty,  city,  borough,  or  place, 
wherein  such  justice  or  justices,  shall  have  jurisdiction, 
charged  with  an  offence  alleged  to  have  been  committed 
by  him  in  any  county  or  place  within  England  or  Wales 
wherein  such  justice  or  justices  shall  not  have  jurisdiction, 
it  shall  be  lawful  for  such  justice  or  justices  and  he  and 
tjiey  are  hereby  required,  to  examine  such  witnesses,  and 
receive  such  evidence  in  proof  of  such  charge  as  shall  be 
produced  before  him  or  them,  within  his  or  their  jurisdic- 
tion ;  and  if  in  his  or  their  opinion  such  testimony  and 
evidence  shall  be  sufficient  proof  of  the  charge  made 
against  such  accused  party,  such  justice  or  justices  shall 
thereupon  commit  him  to  the  comnion  gaol  or  house  of 
correction  for  the  county,  riding,  division,  liberty,  citj", 
borough,  or  place,  where  the  offence  is  alleged  to  have 
been  committed,  or  shall  admit  him  to  bail,  as  hereinafter 
mentioned,  and  shall  bind  over  the  prosecutor  (if  he  have 
appeared  before  him  or  them)  and  the  witnesses  by  recog- 
nizance accordingly,  as  is  hereinbefore  mentioned  ;  but 
if  such  testimony  and  evidence  shall  not,  in  the  opinion  of 
such  justice  or  justices  be  sufficient  \o  put  the  accused 
party  upon  his  trial  for  the  offence  with  which  he  is  so 
charged,  then  such  justice  or  justices  shall  bind  over  such 
witnesses  as  he  shall  have  examined,  by  recognizance,  to 
give  evidence,  as  hereinbefore  is  mentioned,  and  such 
justice  or  justices  shall,  by  warrant  (R.  1)  under  his  or 
their  hand  and  seal  or  hands  and  seals,  order  such  accused 
party  to  be  taken  before  some  justice  or  justices  of  the 
peace  in  and  for  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  where  and  near  unto  the  place  where 
the  offence  is  alleged  to  have  been  committed,  and  shall  at 
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the  same  time  deliver  the  information  and  complaint,  and  Sect.  22. 
also  the  depositions  and  recognizances  so  taken  by  him  or 
them,  to  the  constable  who  shall  have  the  execution  of 
such  last-mentioned  warrant,  to  be  by  him  delivered  to  the 
justice  or  justices  before  whom  he  shall  take  the  accused 
in  obedience  to  the  said  warrant,  and  which  said  deposi- 
tions and  recognizances  shall  be  deemed  to  be  taken  in  the 
case,  and  shall  be  treated  to  all  intents  and  purposes  as  if 
they  had  been  taken  by  or  before  the  said  last-mentioned 
justice  or  justices,  and  shall,  together  with  such  depositions 
and  recognizances  as  such  last-mentioned  justice  or  justices 
shall  take  in  the  matter  of  such  charge  against  the  said 
accused  partv,  be  transmitted  to  the  clerk  of  the  court 
where  the  said  accused  party  is  to  be  tried,  in  the  manner 
and  at  the  time  hereinbefore  mentioned,  if  such  accused 
partv  shall  be  committed  for  trial  upon  the  said  charge, 
or  shall  be  admitted  to  bail ;  and  in  case  such  accused 
party  shall  be  taken  before  the  justice  or  justices  last 
aforesaid  by  virtue  of  the  said  last-mentioned  warrant,  the 
constable  or  other  person  or  persons  to  whom  the  said 
warrant  shall  have  been  directed,  and  who  shall  have 
conveyed  such  accused  party  before  such  last-mentioned 
justice  or  justices,  shall  be  entitled  to  be  paid  his  costs  and 
expenses  of  conveying  the  said  accused  party  before  the 
said  justice  or  justices ;  and  upon  the  said  constable  or 
other  person  producing  the  said  accused  partv  before  such 
justice  or  justices,  and  delivering  him  into  the  custody  of 
such  person  as  the  said  justice  or  justices  shall  direct  or 
name  in  that  behalf,  and  upon  the  said  constable  delivering 
to  the  said  justice  or  justices  the  warrant,  information  (if 
any),  depositions,  and  recognizances  aforesaid,  and  proving 
by  oath  the  handwriting  of  the  justice  or  justices  who  shall 
have  subscribed  the  same,  such  justice  or  justices  to  whom 
the  said  accused  party  is  so  produced  shall  thereupon 
forthwith  ascertain  the  sum  which  ought  to  be  paid  to 
such  constable  or  other  person  for  conveying  such  accused 
party  and  taking  him  before  such  justice  or  justices,  as 
also  his  reasonable  costs  and  expenses  of  returning  ;  and 
thereupon  such  justice  or  justices  shall  make  an  order 
(R.  2)  upon  the  treasurer  of  the  county,  riding,  division, 
or  liberty,  city,  borough,  or  place,  or  if  such  city,  borough, 
or  place  shall  be  contributory  to  the  county  rate  of  any 
county,  riding,  division,  or  liberty,  then  upon  the  treasurer 
of  such  county,  riding,  division,  or  liberty  respectively  to 


Digiti 


zed  by  Google 


360  Indictable  Offences  Act,  1848. 

Sect.  22.  which  it  is  contributory,  for  payment  to  such  constable  or 
other  person  of  the  sum  so  ascertained  to  be  payable  to 
him  in  that  behalf  ;  and  the  said  treasurer,  upon  such  order 
being  produced  to  him,  shall  pay  the  amount  to  the  said 
constable  or  other  person  producing  the  same,  or  to  any 

?er8on  who  shall  present  the  same  to  him  for  payment : 
^rovided  always,  that  if  such  last-mentioned  justice  or 
justices  shall  not  think  the  evidence  against  such  accused 
party  sufficient  to  put  him  upon  his  trial,  and  shall  dis- 
charge him  without  holding  him  to  bail,  every  such  recog- 
nizance so  taken  by  the  said  first-mentioned  justice  or 
justices  as  aforesaid  shall  be  null  and  void. 

For  the  statutory  definition  of  **  committed  for  trial "  see  52  & 
53  Vict.  c.  63,8.  27,  post. 

Procedure  on  Apprehension  on  Backed  Warrant.— When  a 

prisoner  is  apprehended  on  a  backed  warrant  (as  to  which  see 
s.  1 1  and  note  thereon),  and  taken  before  a  justice  of  the  county, 
etc.f  within  which  the  warrant  was  backed,  such  justice,  if  the 
evidence  be  sufficient  proof  of  the  charge,  shall  thereupon  commit 
(T.  1)  the  prisoner  to  the  common  gaol,  etc.,  of  the  county,  etc., 
where  the  offence  is  alleged  to  have  been  committed,  or  may  admit 
him  to  bail,  to  await  his  trial.  If,  on  the  other  hand,  the  evidence 
be  not  sufficient  to  prove  the  charge,  the  justice  may  bind  over  the 
witnesses  whom  he  may  have  examined,  and  order  (B.  1)  the 
accused  to  be  taken  before  some  justice  or  justices  of  the  county, 
etc.,  where  the  offence  was  committed, 

Costs. — The  costs  of  the  constable  in  taking  the  prisoner  before 
the  justice  of  the  county  where  the  offence  was  committed  is  pro- 
vided for  by  the  latter  part  of  the  section.  As  to  the  constable^s 
costs  in  ordinary  cases,  see  s.  25,  post. 

The  Prosecution  of  Offences  Act,  1879  (42  &  43  Vict.  c.  22),  s.  6, 
posty  provides  for  the  delivery  of  depositions,  etc.,  to  the  director 
of  public  prosecutions  in  cases  in  which  he  has  undertaken,  or  ia 
carrying  on,  any  criminal  prosecution. 

23.  Powers  of  justices  as  to  bail — No  bail  in  cases  of 
treason  but  by  order  of  Secretary  of  State y  etcJ]  Where  any 
person  shall  appear  or  be  brought  before  a  justice  of  the 
peace  charged  with  any  felony,  or  with  any  assault  with 
intent  to  commit  any  felony,  or  with  any  attempt  to  com- 
mit any  felony,  or  with  obtaining  or  attempting  to  obtain 
property  by  false  pretences,  or  with  a  misdemeanor  in 
receiving  property  stolen  or  obtained  by  false  pretences, 
or  with  perjury  or  subornation  of  perjury,  or  with  conceal- 
ing the  birth  of  a  child  by  secret  burying  or  otherwise,  or 
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with  wilful  or  indecent  exposure  of  the  person,  or  with  Sect.  23. 
riot,  or  with  assault  in  pursuance  of  a  conspiracy  to  raise 
wages,  or  assault  upon  a  peace  officer  in  the  execution  of 
his  duty,  or  upon  any  person  acting  in  his  aid,  or  with 
neglect  or  breach  of  duty  as  a  peace  officer,  or  with  any 
misdemeanor  for  the  prosecution  of  which  the  costs  may 
be  allowed  out  of  the  county  rate,  such  justice  of  the  peace 
may,  in  his  discretion,  admit  such  person  to  bail,  upon  his 
procuring  and  producing  such  surety  or  sureties  as  in  the 
opinion  of  such  justice  will  be"  sufficient  to  ensure  the 
appearance  of  such  accused  person  at  the  time  and  place 
when  and  where  he  is  to  be  tried  for  such  offence  ;  and 
thereupon  such  justice  shall  take  the  recognizance  (S.  1,  2) 
of  the  said  accused  person  and  his  surety  or  sureties,  con- 
ditioned for  the  appearance  of  such  accused  person  at  the 
time  and  place  of  trial,  and  that  he  will  then  surrender 
and  take  his  trial,  and  not  depart  the  court  without  leave  ; 
and  in  all  cases  where  a  person  charged  with  any  indict- 
able offence  shall  be  committed  to  prison  to  take  his  trial 
for  the  same,  it  shall  be  lawful,  at  any  time  afterwards, 
and  before  the  first  day  of  the  sitting  or  session  at  which 
he  is  to  be  tried,  or  before  the  day  to  which  such  sitting 
or  session  may  be  adjourned,  for  the  justice  or  justices  of 
the  peace  who  shall  have  signed  the  warrant  for  his  com- 
mitment, in  his  or  their  discretion,  to  admit  such  accused 
person  to  bail  in  manner  aforesaid  ;  or  if  such  committing 
justice  or  justices  shall  be  of  opinion  that  for  any  of  the 
offences  hereinbefore  mentioned  the  said  accusea  person 
ought  to  be  admitted  to  bail,  he  or  they  shall  in  such 
cases,  and  in  all  other  cases  of  misdemeanors,  certify 
(S.  3)  on  the  back  of  the  warrant  of  commitment  his 
or  their  consent  to  such  accused  party  being  bailed, 
stating  also  the  amount  of  bail  which  ought  to  be 
required,  it  shall  be  lawful  for  any  justice  of  the  peace 
attending  or  being  at  the  gaol  or  prison  where 
such  accused  parh^  shall  be  in  custody,  on  produc- 
tion of  such  certificate,  to  admit  such  accused  person 
to  bail  in  manner  aforesaid  ;  or  if  it  shall  be  inconvenient 
for  the  surety  or  sureties  in  such  a  case  to  attend  at  such 
gaol  or  prison  to  join  with  such  accused  person  in  the 
recognizance  of  bail,  then  such  committing  justice  or 
justices  may  make  a  duplicate  of  such  certificate  (S.  4)  as 
aforesaid,  and  upon  the  same  being  produced  to  any  justice 
of  the  peace  for  the  same  county,  riding,  division,  liberty, 
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Sect.  28.  city,  borough,  or  place,  it  shall  be  lawful  for  such  last- 
""""  mentioned  justice  to  take  the  recogiiizance  of  the  surety  or 
•  sureties  in  conformity  with  such  certificate,  and  upon  such 
recognizance  being  transmitted  to  the  keeper  of  such  gaol 
or  prison,  and  produced,  together  with  the  certificate  on 
the  warrant  of  commitment  as  aforesaid,  to  any  justice  of 
the  peace  attending  or  being  at  such  gaol  or  prison,  it  shall 
be  lawful  for  such  last-mentioned  justice  thereupon  to  take 
the  recognizance  of  such  accused  party,  and  to  order  him 
to  be  discharged  out  of  custody  as  to  that  commitment,  as 
hereinafter  mentioned  ;  and  where  any  person  shall  be 
charged  before  any  justice  of  the  peace  witn  any  indictable 
misdemeanor  other  than  those  hereinbefore  mentioned, 
such  justice,  after  taking  the  examinations  in  writing  as 
aforesaid,  instead  of  committing  him  to  prison  for  such 
offence,  shall  admit  him  to  bail  in  manner  aforesaid,  or  if 
he  have  been  committed  to  prison,  and  shall  apply  to  any 
one  of  the  visiting  justices  of  such  prison,  or  to  any  other 
justice  of  the  peace  for  the  same  counir,  riding,  division, 
liberty,  city,  borough,  or  place,  before  the  first  day  of  the 
sitting  or  session  at  which  he  is  to  be  tried,  or  before  the 
day  to  which  such  sitting  or  session  may  be  adjourned,  to 
be  admitted  to  bail,  such  justice  shall  accordingly  admit 
him  to  bail  in  manner  aforesaid  ;  and  in  all  cases  where 
such  accused  person  in  custody  shall  be  admitted  to  bail 
by  a  justice  of  the  peace  other  than  the  committing  justice 
or  justices  as  aforesaid,  such  justice  of  the  peace  so  admit- 
ting him  to  bail  shall  forthwith  transmit  the  recognizance 
or  recognizances  of  bail  to  the  committing  justice  or 
justices,  or  one  of  them,  to  be  by  him  or  them  transmitted, 
with  the  examinations,  to  the  proper  officer :  Provided 
nevertheless,  that  no  justice  or  justices  of  the  peace  shall 
admit  any  person  to  bail  for  treason,  nor  shall  such  person 
be  admitted  to  bail,  except  by  order  of  one  of  her 
Majesty's  Secretaries  of  State,  or  by  her  Majesty's  f^ourt 
of  Queen's  Bench  at  Westminster,  or  a  judge  thereof  in 
vacation :    .    .    . 

By  the  Bail  Act,  1898  (61  Vict.  c.  7,8.  1),  it  is  enacted  "Where 
a  justice  has  power  under  section  23  of  the  Indictable  Offences 
Act,  1848,  to  admit  to  bail  for  appearance,  he  may  dispense  with 
sureties,  if,  in  his  opinion,  the  so  dispensing  will  not  tend  to  defeat 
the  ends  of  justice." 

More  tree  Admission  to  Bail. — The  following  extracts  from 
a  circular  letter  of  the  Home  Secretary  of  August  6th,  1906, 
should  be  carefully  noted  : 
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The  Secretary  of  State  has  had  under  his  notice  from  time  to     Sect.  23. 
time  the  fact  that  persons  committed  for  trial  at  assizes  or  quarter        ^^- 
sessions  are  frequently  detained  in  prison  for  long  periods  before        Note 
being  brought  to  trial.    After  consultation  with  the  Lord  Chan- 
cellor and  the  Lord  Chief  Justice,  he  thinks  it  right  to  bring  the 
matter  before  the  justices  of  the  peace  throughout  the  country, 
and  to  urge  them  to  use  more  freely  the  discretion  vested  in  them 
as  to  the  admission  of  defendants  to  bail. 

Where  a  person  who  is  charged  with  a  minor  offence  appears  to 
have  little  or  no  means,  and  is  not  believed  to  belong  to  the 
criminal,  vagrant,  or  homeless  classes,  the  justices  should  generally, 
in  the  Secretary  of  State's  view,  grant  the  accused  his  release 
pending  trial,  either  on  his  own  recognizances  or  on  bail  in  such 
small  amount  as  he  may  reasonably  be  expected  to  find.  Such 
persons  as  are  here  contemplated  are  not  of  the  class  who  would 
reaaily  desire  to  evade  justice  by  leaving  their  homes  and  escaping 
elsewhere  ;  their  lack  of  means  would  make  it  difficult  for  them, 
even  if  they  wished  to  do  so  ;  and  if  they  made  the  attempt,  the 
risk  that  they  might  succeed  in  altogether  evading  the  vigilance  of 
the  police  is  probably  not  very  great.  If  there  is  in  some  cases  a 
risk  that  the  interests  of  justice  might  possibly  suffer  by  reason  of 
an  increased  readiness  to  grant  bail,  the  object  of  diminishing  the 
number  of  cases  in  which  innocent  persons  are  imprisoned  is,  in 
the  Secretary  of  State's  opinion,  of  so  great  importance  that  that 
risk  should  be  taken. 

Bailable  Offences. — The  statute  enumerates  the  following 
offences  in  which  justices  may,  in  their  discretion,  take  bail, 
namely  :  all  felonies  ;  assault  with  intent  to  commit  a  felony ; 
attempt  to  commit  a  felony ;  obtaining  or  attempting  to  obtain 
property  by  false  pretences  ;  misdemeanor  in  receiving  property 
stolen  or  obtained  by  false  pretences ;  perjury  or  subornation  of 
perjury ;  concealing  the  birth  of  a  child  by  secret  burying  or 
otherwise ;  wilful  or  indecent  exposure  of  the  person  ;  riot  ; 
assault  in  pursuance  of  a  conspiracy  to  raise  wages  ;  assault  upon  a 
peace  officer  in  the  execution  of  his  duty,  or  upon  any  person  acting 
in  his  aid  ;  neglect  or  breach  of  duty  as  a  peace  officer  ;  any  mis- 
demeanor for  the  prosecution  of  which  the  costs  may  be  allowed 
out  of  the  county  rate.  For  all  other  offences,  except  treason, 
being  indictable  misdemeanors,  the  justices  must  accept  bail,  if 
sufficient  sureties  be  tendered. 

Duty  of  Justices  as  to  Bail. — If  the  justices  refuse  bail  in  any 
case  where  by  law  it  ought  to  be  taken,  they  are  guilty  of  a  mis- 
demeanor (2  Hawk.  c.  15,  s.  13)  ;  and  they  may  also  be  punished 
if  they  admit  to  bail  a  person  who  is  not  bailable  (2  Hawk.  c.  15, 
s.  7),  and  may  be  fined  for  taking  insufficient  bail,  if  the  accused 
do  not  surrender  according  to  the  condition  of  the  recognizance 
(Id.  s.  16).  On  the  other  hand,  excessive  bail  b  against  the 
policy  of  the  law,  and  ought  not  to  be  taken  (1  Will.  &  M. 
sess  2  c  2 1 

In  k  Y.  Scaife,  9  Dowl.  P.  C.  553  ;  10  L.  J.  M.  C  44  ;  5  Jur. 
700,  Coleridge,  J.,  said :  "  I  conceive  the  principle  on  which  parties 
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Sect.  23.     are  committed  to  prison  before  trial  is  to  ensure  the  certainty  of 

their  appearing  to  take  their  trial.    It  seems  to  me  that  the  same 

Note.  principle  is  to  be  adopted  on  an  application  for  bailing  a  person 
committed  to  take  his  trial,  and  it  is  not  a  qaestion  as  to  the  guilt 
or  innocence  of  the  prisoner.  It  is  on  that  account  alone  that  it 
becomes  necessary  to  see  whether  the  offence  is  serious,  whether 
the  evidence  is  strong,  and  whether  the  punishment  for  the  offence 
is  heavy." 

The  principles  of  the  law  upon  the  subject  were  again  very 
clearly  laid  down  by  the  same  learned  judge  in  the  case  of 
Ex  parte  Barronet,  22  L.  J.  M.  C.  26  ;  17  Jur.  184  ;  Dears.  51  ; 
1  E.  &  B.  1. 

According  to  the  last-mentioned  case,  the  court  has  a  discretion 
to  admit  accused  persons  to  bail  in  all  cases ;  but  in  exercising 
that  discretion  the  nature  of  the  charge,  the  evidence  by  whi<}h  it 
is  supported,  and  the  sentence  which  by  law  may  be  passed  in  the 
event  of  a  conviction,  are,  in  general,  the  most  important  ingredients 
for  the  guidance  of  the  court ;  and  where  those  are  weighty,  the 
court  will  not  interfere  (Ex  parte  Barronet,  supra). 

A  similar  case  to  that  last  mentioned  is  R.  v.  Barthelemyy 
reported  in  the  same  volumes  of  reports. 

The  test  to  govern  the  discretion  of  the  court  is  the  probability 
of  the  prisoner's  appearing  to  take  his  trial,  but  in  applying  that 
test  the  court  will  not  look  at  the  character  or  behaviour  of 
the  prisoner  at  any  particular  time  {In  re  Robinson^  27  L.  J. 
Q.  B.  286). 

A  magistrate  has  no  right  to  reject  bail  on  account  of  the 
character  or  political  opinions  of  the  bail,  if  he  b  satisfied  of  their 
pecuniary  sufficiency  (R.  v.  Badger j  4  Q.  B.  468  ;  12  L.  J. 
M.  C.  66  ;  7  Jur.  216).  And  in  the  same  case  it  was  held  to 
be  a  clear  principle  of  law  that  a  person  charged  with  a  mis- 
demeanor is  entitled  to  be  bailed  on  producing  sufficient  securities. 
But  see  Lord  Denma^'s  judgment  in  Linford  v.  Fitzroy,  post^ 
p.  366. 

In  a  case  where  the  solicitor  of  the  accused  had  been  admitted 
as  his  bail,  the  Queen's  Bench  Division,  per  the  Lord  Chief  Justice, 
said  :  "  We  think  it  right  to  express  our  sense,  we  will  not  say  of 
the  impropriety,  but  of  the  inexpediency,  of  such  a  course,  and  our 
opinion  that  it  ought  not  to  be  repeated"  (R.  v.  ScoU  Jervis^ 
reported  in  Times,  November  20th,  1876). 

Bail  by  Jadges. — If  the  justices  refuse  to  take  bail,  the  prisoner 
may  apply  to  the  Court  of  King's  Bench  ;  and  the  judges  there 
may,  on  a  consideration  of  the  case  as  disclosed  by  the  depositions 
taken  before  the  justices,  either  award  a  habeas  corpus  to  bring  him 
into  court  to  be  bailed  (Rex  v.  Grieffenburgh^  4  Burr.  2179  ;  Rex  v. 
Horner^  Cald.  295  ;  Rex  v.  Marks,  5  East,  157),  or  if  the  person 
be  too  poor  to  bear  the  expense  of  being  brought  up,  they  will 
grant  a  rule  to  show  cause  why  he  should  not  be  bailed  by  a  justice 
in  the  county  (Rex  v.  Jones,  1  B.  &  A.  209  ;  Rex  v.  MasseVy 
6  M.  &  S.  108). 
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It  has  been  doubted  whether  this  power  of  the  King's  Bench     Sect.  23. 

Division  applies  to  persons  under  remand  (R.  v.  Bennett,  34  J.  P.         

701  ;  49  L.  T.  Newsp.  387,  per  Lush,  J. ;  and  R.  v.  AtkitiSy  Notk. 
49  L.  T.  Newsp.  421,  per  Brett,  J.).  In  both  the  cases  referred  to 
the  learned  judges  held  that  the  Queen's  Bench  Division  had  such 
a  power.  But  in  a  case  where  Mathew,  J.,  had  refused  to  bail  a 
person  on  remand  for  a  misdemeanor,  on  appeal,  the  court 
(Pollock,  B.,  and  Lopes,  J.)  held  that  such  a  defendant  had  not 
under  11  &  12  Vict.  c.  42,  a  right  to  bail  till  committal  (Ex  parte 
Mullmsj  January  24th,  1884). 

In  the  case  of  R,  v.  Manning,  5  T.  L.  B.  139,  the  prisoner  was 
remanded  by  a  magistrate  without  bail.  Application  was  thereupon 
made  to  the  Queen's  Bench  Division  for  the  prisoner  to  be  admitted 
to  bail.  It  was  contended  that  the  power  of  the  magistrate  was 
discretionary.  The  court  remitted  the  case  to  the  magistrate  with 
direction  to  admit  to  bail. 

By  the  common  law  a  person  is  entitled  to  bail  during  term  time 
if  committed  for  trial  upon  a  charge  of  misdemeanor,  and  by  the 
Habeas  Corpus  Act,  1679  (31  Car.  2,  c.  2),  this  right  is  extended 
to  vacation.  Accordingly,  this  somewhat  anomalous  state  of  things 
results  that  the  judges  of  the  High  Court  have  no  discretion  to 
refuse  bail  in  such  cases,  although  the  committing  justice  acting 
under  11  &  12  Vict.  c.  42,  s.  23,  has  such  discretion.  See  In  the 
matter  of  Annie  Frost,  4  T.  L.  R.  757.  See  also  Short  and  Mellor's 
Practice  of  the  Crown  Office,  pp.  376, 382. 

By  r.  Ill  of  the  Crown  Office  Bules,  1906,  it  is  provided  that 
applications  for  bail  in  felony  or  misdemeanor  where  the  party  is 
in  custody  shall  be  in  the  first  instance  by  summons  before  a  judge 
at  chambers  for  a  writ  of  liabeas  corpus,  or  to  show  cause  why  the 
defendant  should  not  be  admitted  to  bail  either  before  a  judge  at 
chambers  or  before  a  justice  of  the  peace,  in  such  an  amount  as  the 
judge  may  direct. 

By  r.  266,  no  summons  to  show  cause  before  a  judge  at 
chambers  shall  be  issued  without  the  leave  of  the  judge,  upon  an 
ex  parte  application  (e)  for  bail  in  felony. 

Summonses  are  now  to  issue  from  the  Crown  Office  (r.  265). 

JnsticeB  reAising  Bail — Statement  of  Bail — Notice  of  Bail. 
— The  power  of  a  justice  to  accept  or  refuse  bail  in  cases  of  mis- 
demeanor is  a  judicial  duty,  and  an  action  will  not  lie  against  him 
for  refusing  to  take  bail  in  such  cases  without  proof  of  express 
malice,  even  though  the  sureties  tendered  are  found  by  the  jury  to 
have  been  sufficient.  Lord  Denman,  in  delivering  judgment,  said  : 
'*  Assuming  that  the  plaintiff  was  entitled  to  be  admitted  to  bail, 
what  was  the  nature  of  the  magistrate's  duty  who  was  called  upon 
so  to  admit  him  ?  Clearly  that  duty  was  to  a  great  extent  judicial^ 
namely,  in  respect  of  fixing  the  amount  of  bail,  and  of  determining 
as  to  the  ability  of  the  persons  tendered  as  bail,  which  two  requisites- 
make  up  the  sufficiency.  It  is,  however,  contended  that  if  those 
two  requisites  exist  the  act  of  admitting  to  bail  becomes  merely 
ministerial.  But  upon  the  fullest  consideration  we  are  of  opinion 
that  the  duty  of  the  magistrate  in  respect  of  admitting  to  bail 
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Sect.  23.     c&nnot  be  thus  split  and  divided  ;  that  it  is  essentially  a  judicial 

duty  involving  inquiries  on  which  discretion  must  be  exercised, 

Note.  ^nd  in  some  cases  of  misdemeanor,  discretion  under  circumstances 
of  much  nicety  ;  and  that  we  cannot  lay  down  a  rule  which  is  to 
depend  upon  the  peculiar  facts  in  each  case.  The  broad  line  of 
-  distinction  is  this,  that  unless  the  duty  of  the  justice  is  simply  and 
purely  ministerial  he  cannot  be  made  liable  to  an  action  for  a  mis- 
take in  doing  or  omitting  to  do  an3rthing  in  execution  of  that  duty, 
unless  he  can  be  fixed  with  malice,  which  in  the  present  case  has 
been  negatived  by  the  jury "  (Linford  v.  FiUroy,  13  Q.  B.  240  ; 
13  J.  P.  119,  474  ;  18  L.  J.  M.  C.  108  ;  13  Jur.  303 ;  3  New  Sess. 
€as.438). 

Bail  is  taken  by  stating  verbally  to  the  accused  and  his 
sureties  the  substance  of  the  recognizance,  thus  :  You  A,  B.  of 
,  and  you  C.  D.  of  ,  atid  you  E.F.  of  ,  severally 

acknowledge  yourselves  to  owe  to  our  Sovereign  Lord  the  King  the 
several  sums  following,  that  is  t«  say,  you  the  said  A.  B,  the  sun 
of  yetc.;  and  the  recognizance  is  then  stated  in  the  second 

person  also.  In  suspicious  cases  twenty-four  hours',  and  sometimes 
forty -eight  hours'  notice  of  bail  b  usually  required  ;  when  the  bail 
appears,  whether  such  notice  has  been  given  or  not,  the  justice  or 
prosecutor,  or  any  professional  person  on  his  behalf,  may  examine 
them  on  oath  as  to  their  sufficiency. 

It  is  the  duty  of  justices  to  ascertain  the  sufficiency  of  the  bail 
who  tender  themselves  on  behalf  of  the  accused,  but  they  ought  not 
in  any  way  to  interfere  by  dissuading  them  from  becoming  bound 
as  bail  (i2.  v.  Saunders,  2  Cox  C.  C.  249). 

A  contract  to  indemnify  bail  in  a  criminal  case  is  illegal  and 
unenforceable,  and  the  existence  of  such  a  contract,  if  discovered, 
would  certainly  be  an  element  for  a  justice's  consideration  in 
determining  the  probability  of  a  defendant's  appearance  at  the 
trial.  See  Herman  v.  Jeuehner,  16  Q.  B.  D.  661 ;  49  J.  P.  602  ; 
64  L.  J.  Q.  B.  340  ;  63  L.  T.  94  ;  33  W.  R.  606  ;  and  Consolidated 
Exploration  and  Finance  Co,,  Limited  v.  Musgrave,  [1900]  1  Ch.  1 1  ; 
64  J.  P.  89  ;  16  T.  L.  R.  13  ;  69  L.  J.  Ch.  11. 

Accomplices. — With  respect  to  accomplices,  it  is  necessary  to 
observe  that  it  is  the  duty  of  a  magistrate  in  all  cases  to  commit  an 
accomplice,  and  not  to  admit  him  to  bail,  notwithstanding  that  it 
may  be  intended  to  call  him  as  a  witness  on  the  trial.  See  the 
remarks  of  Patteson,  J.,  in  Rex  v.  Beardmore,  7  Car.  &  P.  497. 

Recognizances  under  this  section  may  be  taken  in  accordance 
with  s.  42  of  the  S.  J.  Act,  1879,  anU,  p.  196. 

There  is  an  interesting  article  on  bail  by  justices  at  66  J.  P.  17. 

The  Prosecution  of  Offences  Act,  1879  (42  &  43  Vict.  c.  22), 
s.  6,  post,  provides  for  the  delivery  of  certificates,  etc.,  to  the 
director  of  public  prosecutions  in  cases  in  which  he  has  instituted 
or  undertaken,  or  is  carrying  on  any  criminal  prosecution. 

24.  Warrant  of  deliverance  on  baiL']  In  all  cases  where 
a  justice  or  justices  of  the  peace  shall  admit  to  bail  any 
person  who  shall  then  be  in  any  prison  charged  with  the 
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offence  for  which  he  shall  be  so  admitted  to  bail,  such  Sect.  24. 
justice  or  justices  shall  send  to  or  cause  to  be  lodged  with 
the  keeper  of  such  prison  a  warrant  of  deliverance  (S.  5) 
under  his  or  their  hand  and  seal,  or  hands  and  seals, 
requiring  the  said  keeper  to  discharge  the  person  so 
admitted  to  bail  if  he  be  detained  for  no  other  offence, 
and  upon  .such  warrant  of  deliverance  being  delivered  to 
or  lodged  with  such  keeper  he  shall  forthwith  obey  the  same. 

25.  Discharge  or  commitment  for  trial.']  When  all  the 
evidence  offered  upon  the  part  of  the  prosecution  against 
the  accused  party  shall  have  been  heard,  if  the  justice  or 
justices  of  the  peace  then  present  shall  be  of  opinion  that 
it  is  not  sufficient  to  put  such  accused  party  upon  his  trial 
for  any  indictable  offence,  such  justice  or  justices  shall 
forthwith  order  such  accused  party,  if  in  custody,  to  be 
discharged  as  to  the  information  then  under  inquiry  ;  but 
if  in  the  opinion  of  such  justice  or  justices  such  evidence 
is  sufficient  to  put  the  accused  party  upon  his  trial  for  an 
indictable  offence,  or  if  the  evidence  given  raise  a  strong 
or  probable  presumption  of  the  guilt  of  such  accused  party, 
then  such  justice  or  justices  shall,  by  his  or  their  warrant 
(T.  1),  commit  him  to  the  common  gaol  or  house  of 
correction  for  the  county,  riding,  division,  liberty,  city, 
borough,  or  place,  to  which  l)y  law  he  may  now  be  com- 
mitted, or,  in  the  case  of  an  indictable  offence  committed 
on  the  high  seas,  or  on  land  beyond  the  sea,  to  the  common 
gaol  of  the  county,  riding,  division,  liberty,  city,  borough, 
or  place,  within  which  such  justice  or  justices  shall  have 
jurisdiction,  to  be  there  safely  kept  until  he  shall  be  thence 
delivered  by  due  course  of  law,  or  admit  him  to  bail  as 
hereinbefore  mentioned. 

Oomznittal  or  Discharge  of  Accused. — The  duty  of  a  justice  is 
in  this  respect  similar  to  that  of  a  grand  jury  ;  he  is  not  to  try  the 
prisoner ;  he  is  not  to  judge  whether  the  evidence  given  is  sufficient 
to  convict  him,  but  he  is  simply  to  ascertain  whether  the  evidence 
given  raises  a  strong  or  even  a  probable  presumption  against  the 
prisoner,  and  if  so  he  must  commit  or  baU  him.  If  he  think  that 
the  evidence  given  does  not  raise  that  presumption,  and  there  does 
not  appear  to  be  any  other  material  evidence  to  be  brought  forward 
against  him,  it  will  be  the  justice's  duty  to  discharge  him.  The 
discharge  in  this  case  is  merely  verbal.  As  to  detention  by  a  prison 
warder  after  discharge,  see  Mee  v.  Cruickshank^  66  J.  P.  89. 

As  to  committing  for  trial,  see  the  notes  to  s.  18  of  this  Act, 
ante,  p.  344,  and  Cox  v.  Coleridge,  ante^  p.  349. 
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Sect.  25.         As  to  offence  of  newspaper  libel,  see  oTtte,  p.  350. 

-^—  For  procedure  in  indictable  cases  within  the  Vexatious  Indict- 

NoTE.        ments  Act,  1859  (22  &  23  Vict.  c.  17),  see  that  Act  in  the  Appendix, 
and  cases  there  noted. 

See  COCKBURN,  C.J.'s,  judgment  in  R.  v.  Carden^  ante^  p.  348, 
note  to  s.  18  of  11  &  12  Vict.  c.  42,  as  to  justice's  duty  in  committing 
for  trial. 

As  to  meaning  of  "  committed  for  trial,**  see  52  &  53  Vict.  c.  63, 
s.  27,  pout. 

Discretion  of  JiistieeB. — The  justices  in  a  criminal  charge 
brought  before  them  have  a  discretion  as  to  what  course  they  will 
adopt  under  the  circumstances  ;  therefore,  where  upon  a  charge  of 
perjury  before  two  justices,  it  appeared  that  the  perjury  was 
alleged  to  have  been  committed  in  a  deposition  made  in  a  suit 
then  pending  in  the  Ecclesiastical  Court,  to  which  both  the 
informant  and  the  person  charged  were  parties,  and  the  justices 
declined  further  to  proceed  in  the  matter,  the  court  refused  to 
compel  them  to  proceed,  as  they  had  a  discretion  in  the  matter 
which  they  had  properly  exercised  {Reg.  v.  Ingham,  13  J.  P.  379  ; 
19  L.  J.  M.  C.  69).  See  also  R.  v.  Evans  and  Others,  54  J.  P.  471  ; 
62  L.  T.  570  ;  17  Cox  C.  C.  81. 

Duty  of  Justices  to  Dismiss  or  Commit  Accused. — Where  a 
complaint  of  a  criminal  nature  is  made  before  justices,  which,  upon 
the  evidence,  amounts  to  an  offence  not  within  their  jurisdiction  to 
determine,  it  is  their  duty  either  to  dismiss  the  complaint  or  to 
commit  the  person  charged  for  trial  by  a  jury.  Therefore,  where 
an  information  charged  a  man  with  unlawfully  assaulting  and 
abusing  a  woman,  and  the  only  evidence  was  that  of  the  woman, 
who  swore  to  a  rape,  it  was  held  that  the  justices  ought  either  to 
have  committed  for  trial,  or  if  they  disbelieved  the  woman,  to  have 
dismissed  the  case  ;  and  that  they  were  not  justified  in  convicting 
the  man  under  the  Criminal  Procedure  Act,  1853  (16  &  17  Vict, 
c.  30),  of  an  aggravated  assault.  In  In  re  Thompson,  25  J.  P.  166 ; 
30  L.  J.  M.  C.  19  ;  7  Jur.  48,  the  judges  being  equally  divided,  the 
rule  nisi  which  had  been  granted  in  the  case  for  a  habeas  corpus  ad 
9uhjicieiidum,  dropped,  but  see  the  note  to  s.  14  of  11  &  12  Vict, 
c.  43,  ante,  p.  85. 

Commitment. — If  the  justice  should  consider  that  sufficient 
evidence  has  been  adduced  to  warrant  him  in  committing  the 
accused  for  trial,  he  shall  commit  him  either  under  the  provisions 
of  s.  3  of  the  Prisons  Act,  1833  (5  &  6  Will.  4,  c.  38),  which  pro- 
vides  that  justices  may  commit  offenders  to  any  house  of  correction 
situate  near  to  the  place  where  the  assizes  are  to  be  held  at  which 
they  are  to  be  tried,  or  in  accordance  with  ss.  24,  27,  and  28  of 
40  &  41  Vict.  c.  21  (The  Prisons  Act,  1877). 

See  also  as  to  committal  for  trial  the  Assizes  Belief  Act,  1889 
(52  &  53  Vict.  c.  12),  post,  in  the  Appendix. 

As  to  commitment  of  prisoners  in  certain  counties  of  cities  and 
towns  corporate  to  be  tried  at  assizes  held  for  adjoining  county,  see 
14  &  15  Vict.  c.  55,  s.  l^,post.  Appendix. 
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As  to   the  execution  of  warrants  of  commitment  by  county     Sect.  25. 

constables,  see  the  County  Police  Act,  1840  (3  &  4  Vict.  c.  88),         

8.  33.  Note. 

In  R.  V.  Ward,  15  Cox  C.  C.  321,  it  was  held  that  the  general 
authority  given  by  the  commission  of  general  gaol  delivery  to 
justices  of  assize  to  deliver  the  gaols  of  all  manner  of  prisoners 
found  therein  confers  no  jurisdiction  over  prisoners  directed  by 
statute  to  be  dealt  with  by  the  court  of  general  or  quarter  sessions, 
though  found  within  the  county  prison.  A  commitment,  therefore, 
of  such  a  prisoner  to  the  assizes  will  be  bad,  and  will  entitle  the 
prisoner  to  his  discharge  from  custody. 

As  to  taking  depositions  of  witnesses  for  the  defence,  see  30  & 
31  Yict.  c.  35 J  post,  Appendix,  and  note  to  s.  18  of  this  Act,  ante, 
pp.  346  et  seq. 

26.  Conveyance  to  gaoL^  The  constable  or  any  of  the 
constables  or  other  persons  to  whom  the  said  warrant  of 
commitment  shall  be  directed  shall  convey  such  accused 
person  therein  named  or  described  to  the  gaol  or  other 
prison  mentioned  in  such  warrant,  and  there  deliver  him, 
together  with  such  warrant,  to  the  gaoler,  keeper,  or 
governor  of  such  gaol  or  prison,  who  shall  thereupon  give 
such  constable  or  other  person  so  delivering  such  prisoner 
into  his  custody  a  receipt  (T.  2)  for  such  prisoner,  setting 
forth  the  state  and  condition  in  which  such  prisoner  was 
when  he  was  delivered  into  the  custody  of  such  gaoler, 
keeper,  or  governor  ;  and  in  all  cases  where  such  constable 
or  other  person  shall  be  entitled  to  his  costs  or  expenses 
for  conveying  such  person  to  such  prison  as  aforesaid,  it 
shall  be  lawful  for  the  justice  or  justices  who  shall  have 
committed  the  accused  party  or  for  any  justice  of  the 
peace  in  and  for  the  said  county,  riding,  division,  or  other 
place  of  exclusive  jurisdiction,  wherein  the  offence  is  alleged 
in  the  said  warrant  to  have  been  committed,  to  ascertain 
the  sum  which  ought  to  be  paid  to  such  constable  or  other 
person  for  conveying  such  prisoner  to  such  gaol  or  prison, 
and  also  the  sum  which  should  reasonably  be  allowed  him 
for  his  expenses  in  returning,  and  thereupon  such  justice 
shall  make  an  order  (T.  2)  upon  the  treasurer  of  such 
county,  riding,  division,  liberty,  or  place  of  exclusive 
jurisdiction,  or  if  such  place  of  exclusive  jurisdiction  shall 
be  contributory  to  the  county  rate  of  any  county,  riding, 
or  division,  then  upon  the  treasurer  of  such  county,  riding, 
or  division  respectively,  or,  in  the  county  of  Middlesex, 
upon  the  overseers  of  the  poor  of  the  parish  or  place  within 
which  the  offence  is  alleged  to  have  been  committed,  for 
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Sect.  26.  payment  to  such  constable  or  other  person  of  the  sums  so 
ascertained  to  be  payable  to  him  in  that  behalf ;  and  the 
said  treasurer  or  overseers,  upon  such  order  being  pro- 
duced to  him  or  them  respectively,  shall  pay  the  amount 
thereof  to  such  constable  or  other  person  producing  the 
same,  or  to  any  person  who  shall  present  the  same  to  him 
or  them  for  payment :  Provided  nevertheless,  that  if  it 
shall  appear  to  the  justice  or  justices  by  whom  any  such 
warrant  of  commitment  against  such  prisoner  shall  be 
granted  as  aforesaid  that  such  prisoner  hath  money 
sufficient  to  pay  the  expenses,  or  some  part  thereof,  of 
conveying  him  to  such  gaol  or  prison,  it  shall  be  lawful 
for  such  justice  or  justices,  in  his  or  their  discretion,  to 
order  such  money,  or  a  sufficient  part  thereof,  to  be  applied 
to  such  purpose. 

Expenses  of  Oonyeyiiig  Prisoners  to  Prison.— Under  this 
section  it  has  been  held  that  the  treasurer  of  a  county  partly 
included  within  the  metropolitan  district  is  liable  to  pay  out  of 
the  county  rate  expenses  (which  the  prisoner  has  no  means  of 
defraying)  incurred  by  a  metropolitan  police  constable  in  conveying 
prisoners  to  the  county  gaol  under  warrants  of  commitment  made 
by  justices  of  the  county  within  the  district  directed  to  the  parish 
constable,  and  delivered  for  execution  to  the  police  constable  under 
the  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  47),  s.  12  ;  and 
also  the  like  expenses  incurred  by  a  metropolitan  police  constable 
under  warrants  of  committal  made  by  metropolitan  police  magis- 
trates sitting  at  police  courts. 

But  the  county  treasurer  is  not  liable  to  pay  to  a  police  constable 
the  expenses  of  re-conveying  to  a  police  court  from  the  county  gaol 
a  prisoner  who  had  been  previously  committed  there  for  re-exami- 
nation, when  the  warrant  to  bring  the  prisoner  up  again  was  made, 
not  on  the  police  constable,  but  upon  the  gaoler  who  had  employed 
the  police  constable  to  re-convey  the  prisoner  (Leverick  v.  Mercer, 
14  Q.  B.  759  ;  17  J.  P.  196  ;  22  L.  J.  M.  C.81  ;  and  see  also  note 
to  s.  26  of  11  &  12  Vict.  c.  43,  anU,  p.  108). 

In  Mulling  v.  Surrey  Treasurer,  7  App.  Cas.  1  ;  46  J.  P.  276  ; 
61  L.  J.  Q.  B.  145  ;  45  L.  T.  625  ;  30  W.  R.  157  ;  16  Cox  C.  C.  9, 
a  metropolitan  police  magistrate  having  summarily  convicted  an 
offender,  and  adjudged  her  to  be  imprisoned,  made  out  a  warrant 
for  her  commitment,  in  obedience  to  which  the  plaintiff,  a  police 
constable,  duly  conveyed  her  to  prison.  By  reason  of  such  convey- 
ance the  plaintiff  incurred  certain  expenses,  which  the  prisoner  had 
no  means  to  defray.  The  magistrate  subsequently  made  an  order 
under  27  Geo.  2,  c.  3,  directed  to  the  defendant,  ordering  him  to 
pay  to  the  plaintiff  the  amount  of  such  expenses.  The  defendant 
refused  to  comply  with  the  order  on  the  ground  that  his  liability  to 
pay  expenses  of  conveyance  of  prisoners  to  prison  had  been  trans- 
ferred from  the  county  to  the  Secretary  of  State  by  s.  4  of  the 
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Prison  Act,  1877  (40  &  41  Vict.  c.  21),  which  provides  that  after     SlBCt.  26. 
the  commencement  of  the  Act  "  all  expenses  incurred  in  respect  of         -^ — 
the  maintenance  of  prisons  to  which  this  Act  applies,  and  of  the        Note. 
prisoners  therein,  shall  he  defrayed  out  of  moneys  provided  hy 
Parliament."     A  similar  question  arose  with  regard  to  expenses  of 
conveying  from  the  police  court  to  the  prison  a  man  committed  to 
take  his  trial  for  felony.     It  was  held  that  the  expenses  of  con- 
veying prisoners  to  prison  were  hy  s.  4  transferred  to  the  Secretary 
of  State,  and  that  the  word  ^*  therein  ''  in  that  section  pointed  to 
the  class  of  prisoners  to  whose  maintenance  the  Act  was  intended 
to  apply,  not  to  the  period  of  time  from  which  the  liability  for 
such  maintenance  was  to  commence. 

The  Home  Secretary,  by  circular  letter  on  April  6th,  1885, 
directed  the  attention  of  justices  to  this  section,  and  requested 
that  these  expenses  should  be  charged  to  the  prisoner,  except  in 
any  case  in  which  they  may  consider  that  the  charge  should  be 
for  special  reasons  remitted.  See  Stone's  Justices'  Manual,  ' 
38th  ed.,  p.  21. 

27.  Copies  of  depositions.']  At  any  time  after  all  the 
examinations  aforesaid  shall  have  been  completed,  and 
before  the  first  day  of  the  assizes  or  sessions  or  other  first 
sitting  of  the  court  at  which  any  person  so  committed  to 
prison  or  admitted  to  bail  as  aforesaid  is  to  be  tried,  such 
person  may  require  and  shall  be  entitled  to  have,  of  and 
from  the  officer  or  person  having  the  custody  of  the  same, 
copies  of  the  depositions  on  which  he  shall  have  been 
committed  or  bailed,  on  payment  of  a  reasonable  sum  for 
the  same,  not  exceeding  at  the  rate  of  three  halfpence  for 
each  folio  of  ninety  words. 

A  person  who  has  been  committed  to  prison  for  default  of 
sureties  to  keep  the  peace,  and  who  has  been  discharged  at  the 
sessions,  is  not  afterwards  entitled  to  demand  a  copy  of  the  exami- 
nation on  which  the  commitment  proceeded. 

This  section  gives  the  right  to  such  a  copy  only  when  the  person 
is  committed  to  prison  for  some  offence  for  which  he  is  to  be  tried, 
and  with  the  view  of  enabling  him  to  prepare  for  trial  (Ex  parte 
W.  Humphreys,  14  J.  P.  286  ;  19  L.  J.  M.  C.  189  ;  4  New  Sess. 
Cas.  179  ;  16  Jur.  608  ;  Coleridge,  J.,  saying,  "A  consideration 
of  the  whole  Act,  and  of  the  language  of  this  particular  section, 
leads  only  to  one  interpretation,  that  it  contemplates  the  case  of  a 
prisoner  who  has  been  committed  for  trial  or  admitted  to  bail  pre- 
paratory to  trial ;  and  the  section  gives  him  in  that  case,  and  in 
that  case  only,  the  right  to  have  a  copy  of  the  depositions  ").  See 
also  {mh  nom.)  R.  v.  Herefordshire  JJ,,  1  L.  M.  &  P.  323. 

By  the  Trials  for  Felony  Act,  1836  (6  &  7  WUl.  4,  c.  114),  s.  4, 
prisoners  are  entitled  to  inspect  the  depositions  on  their  trial  ;  but 
the  judge  shall  have  power  to  postpone  such  trial  in  case  the  copies 
demanded  by  the  accused  have  not  been  sui^lied  to  him. 

2  B  3 
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Sect.  27.         In  Ex  parte  Joshua  Fletcher,  1  New  Seas.  Cas.  40  ;  1  D.  &  L. 

996  ;  13  L.  J.  M.  C.  67  ;  8  Jur.  269  ;  same  case  {sub  nom.)  R,  v. 

Note.  London  (Lord  Mayor  of),  5  Q.  B.  655  ;  8  J.  P.  854  ;  D.  &  M.  486,  it 
was  held  ander  the  third  section  of  the  ahove  statute,  now  r^ealed, 
that  persons  committed  to  prison  for  re-examination  on  charges  of 
felony  are  not  entitled  to  demand  copies  of  the  depositions.  The 
right  to  copies  does  not  attach  mitil  the  prisoner  is  held  to  hail,  or 
committed  to  prison  to  await  trial ;  and  the  defendant  is  not 
entitled  to  copies  of  the  depositions  if  the  charge  has  been  dis- 
missed.   See  per  Coleridge,  J.,  p.  70  of  13  L.  J.  M.  C. 

Poor  Prisoners. — As  to  copies  of  depositions  for  poor  prisoners, 
see  the  Poor  Prisoners  Defence  Act,  1903  (3  Edw.  7,  c.  SS)ypo8t, 
in  Appendix. 

28.  Forms  in  Schedule.']  The  several  forms  in  the 
schedule  to  this  Act  contained,  or  forms  to  the  same  or 
the  like  eflfect,  shall  be  deemed  good,  valid,  and  sufficient 
in  law. 

29.  Metropolitan  police  magistrates  and  stipendiary 
magistrates  may  act  alone,]  Any  one  of  the  magistrates 
appointed  or  hereafter  to  be  appointed  to  act  at  any  of  the 
police  courts  of  the  metropolis,  and  sitting  at  a  police 
court  within  the  metropolitan  police  district,  and  every 
stipendiary  magistrate  appointed  or  to  be  appointed  for 
any  other  city,  town,  liberty,  borough,  or  place,  and  sitting 
at  a  police  court  or  other  place  appointed  in  that  behalf, 
shall  have  full  power  to  do  alone  wnatsoever  is  authorised 
by  this  Act  to  bo  done  by  any  one  or  more  justice  or 
justices  of  the  peace ;  and  the  several  forms  in  the 
schedule  to  this  Act  contained  may  be  varied,  so  far  as  it 
may  be  necessary  to  render  them  applicable  to  the  police 
courts  aforesaid,  or  to  the  court  or  other  place  of  sitting  of 
such  stipendiary  magistrate  ;  and  nothing  in  this  Act 
contained  shall  alter  or  affect  in  any  manner  whatsoever 
any  of  the  powers,  provisions,  or  enactments  contained  in 
the  Metropolitan  Police  Act,  1829  (10  Geo.  4,  c.  44),  or 
in  the  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  47), 
or  in  the  Metropolitan  Police  Courts  Act,  1839  (2  &  3  Vict, 
c.  71),  or  the  Metropolitan  Police  Courts  Act,  1840  (3  & 
4  Vict,  c.  84). 

30.  Lord  Mayor,  or  alderman  of  London,  may  act  alone,] 
It  shall  be  lawful  for  the  Lord  Mayor  of  the  City  ot 
London,  or  for  any  alderman  of  the  said  city,  for  the  time 
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being,  sitting  at  the  Mansion  House  or  Guildhall  Justice  So<5t»  30. 
Rooms  in  the  said  city,  to  do  alone  any  act,  at  either  of 
the  said  justice  rooms,  which  by  any  law  now  in  force,  or 
by  any  law  not  containing  an  express  enactment  to  the 
contrary  hereafter  to  be  made,  is  or  shall  be  directed  to 
be  done  by  more  than  one  justice  ;  and  nothing  in  this 
Act  contained  shall  alter  or  affect  in  any  manner  whatso- 
ever any  of  the  powers,  provisions,  or  enactments  con- 
tained in  an  Act  passed  in  the  third  year  of  the  reign  of 
her  present  Majesty,  intituled  "  An  Act  for  Regulating 
the  Police  in  the  City  of  London  "  (2  &  3  Vict.  c.  xciv.) 

31.  Chief  magistrate  of  Bow  Street  may  he  a  justice  for 
Berks,']  The  chief  magistrate  of  the  metropolitan  police 
court  at  Bow  Street  for  the  time  being  shall  be  a  justice 
of  the  peace  of  and  for  the  county  of  Berks,  if  his  name 
be  inserted  in  the  commission  of  the  peace  for  that  county, 
-without  possessing  the  qualification  by  estate  required  by 
law  in  that  behalf^  and  without  taking  any  oath  of  qualifi- 
cation. 

This  is  to  enable  the  chief  magistrate  to  sit  in  an  occasional 
courthouse  during  Ascot  races. 

32.  Extent  of  Act  and  saving.']  The  town  of  Berwick- 
upon-Tweed  shall  be  deemed  to  be  within  England  for  all 
the  purposes  of  this  Act,  but  nothing  in  this  Act  shall  be 
deemed  or  taken  to  extend  to  Scotland  or  Ireland,  or  the 
Isles  of  Man,  Jersey,  or  Guernsey,  save  and  except  the 
several  provisions  respectively  hereinbefore  contained 
respecting  the  backing  of  warrants,  and  also  nothing  in 
this  Act  shall  be  deemed  to  alter  or  affect  the  jurisdiction 
or  practice  of  her  Majesty's  Court  of  Queen's  Bench, 

See  note  to  s.  37  of  11  &  12  Vict.  c.  43,  ante,  p.  122. 
Sections  33,  34,  35,  repealed  by  the  Statute  Law  Revision  Act, 
1875  (38  &  39  Vict.  c.  66). 
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SchecL 

SCECEDULE. 

(A.)    Sbct.  1. 

Information  and  C(m/plaint  for  an  Indictable  Offence, 

\     The  information  and  complaint  of  G,  />.  of  ,  [yeoman\ 

>  wit       » taken  this  day  of  in  the  year  of  om:  Lord  184  , 

efore  the  undersigned,  [one^  of  her  Majesty's  justices  of  the  peace  in  and 
)r  the  said  {county^  of  ,  who  saith  that  \etc,,  stating  the  offence'^. 

Sworn  before  [me\  the  day  and  year  first  aboTe-mentioned,  at 

J.  S. 

(B.)    Sect.  1. 

Warrant  to  apprehend  a  p&rson  charged  with  an  Indictable  Offence. 

To  the  constable  of  ,  and  to  all  other  peace  officers  in  the  said 

[county]  of 
Whereas  ^.  ^.  of  ,  [labourer\  hath  this  da^  been  charged  upon 

tth  before  the  undersigned,  [one]  of  ner  Majesty's  justices  of  the  peace 
I  and  for  the  said  county  of  ,  for  that  he  on  ,  at  ,  did 

tCy  stating  shortly  the  offence]  :  These  are  therefore  to  command  yon, 
:  her  Majesty's  name,  forthwith  to  apprehend  the  said  A,  B.^  and  to  Ining 
m  before  \me\  or  some  other  of  her  Majesbr's  justices  of  the  peace  in 
id  for  the  said  \couidy\  to  answer  unto  the  said  charge,  and  to  be 
irther  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

ir  I^rd  ,  at  ,  in  the  {county]  aforesaid. 

J.  8.  (LA) 

(C.)    Sect.  l. 

Summons  to  a  person  charged  taUh  an  Indictable  Offence, 

To  A.B.ot  ,  [labourer]. 

Whereas  you  haye  this  day  been  charged  before  the  undersigned,  [one] 

:  her  Majesty's  justices  of  the  peace  in  and  for  the  said  [c^tunty]  of        , 

ir  that  you  on  ,  at  ,  [etc.^  stating  shortly  the  offence]  :  These 

e  therefore  to  command  you,  in  her  Majesty's  name,  to  be  and  appear 

ifore  me  on  ,  at  o'clock  in  the  forenoon,  at  ,  or  before 

ich  other  justice  or  justices  of  the  peace  for  the  same  [county]  aa  may 

len  be  there,  to  answer  the  said  charge,  and  to  be  further  dcsJt  with 

icording  to  law.    Herein  fail  not. 

Given  under  my  hand  and  seal  this  day  of  ,  in  the  year  of 

ir  liord  ,  at  ,  in  the  [county]  aforesaid. 

/.  S,  (LA,) 

(D.)    Sect.  1. 

Warrant  where  the  Summons  is  disobeyed. 

To  the  constable  of  ,  and  to  all  other  peace  officers  in  the  said 

[cou7ity]  of 
Whereas  on  the  last  past  A.  B.oi  ,  [labourer]^  was  charged 

ifore  the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  in  and 
t  the  said  [county]  of  ,  for  that  [etc.^  as  in  the  summcns]  :  And 

hereas  [7]  then  issued  [my]  summons  to  the  said  A,  B.^  commanding 
m,  in  her  Majesty^s  name,  to  be  and  appear  before  [me]  on  ,  at 

o'clock  in  the  forenoon,  at  ,  or  before  such  other  justice  or 

stices  of  the  peace  for  the  same  [county]  as  might  then  be  there,  to 
iswer  to  the  said  charge,  and  to  be  further  dealt  with  according  to  law  : 
nd  whereas  the  paid  A,  B,  hath  neglected  to  be  or  appear  at  the  time  and 
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place  appointed  in  and  by  the  said  summons,  although  it  hath  now  been  Sched* 
proved  to  me  upon  oath  that  the  said  BummopB  was  duly  served  upon  the  -^— 
said  A,  B.  These  are  therefore  to  command  you,  in  her  Majesty  s  name, 
forthwith  to  apprehend  the  said  A,  B.y  and  to  brin^  him  before  me,  or 
some  other  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
[eounty\  to  answer  to  the  said  charge,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  in  the  year  of 

our  Lord  ,  at  ,  in  the  [eounty^  aforesaid. 

/.  8,  (L.8.) 

(E.)    Sbot.  2. 

Warrant  to  apprehend  a  Permm  charged  unth  an  Indictable  Offence 
committed  on  the  High  Seas  or  Abroad, 

For  offences  committed  on  the  high  seas  the  warrant  may  be  the  same 
as  in  ordinary  cases,  btU  describing  the  offence  to  have  been  committed 
^  on  the  high  seas,  out  of  the  body  of  any  county  of  this  realm,  and  within 
the  juris4iction  of  the  Admiralty  of  England." 

For  offences  committed  abroad  for  which  the  parties  may  be  indicted 
in  this  country  the  warrant  also  may  be  the  same  as  in  ordinary  cases, 
but  descHbing  the  offence  to  hate  been  committed  **  on  land  out  of  the 
United  Kingdom,  to  wit,  at  ,  in  the  kina^dom  of  ,"  or  **  at  , 

in  the  East  Indies,"  or**9.t  ,  in  the  island  of  ,  in  the  West 

Indies,"  or  as  the  case  may  be, 

(F.)    Sect.  3. 

Certificate  of  Indictment  being  found, 

I  hereby  certify,  that  at  [a  court  of  oyer  and  terminer  and  general  gaol 
delivery,  or  a  court  of  general  quarter  sessions  of  the  peace],  holden  in  and 
for  the  [county^  of  ,  at  ,  in  the  said  [county],  on  ,a  bill 

of  indictment  was  found  by  the  grand  jury  against  A.  B.,  therein  described 
as  A.  B,,  late  of  ,  {labourer]^  for  that  he  [etc,  stating  shortly  the 

offence],  and  that  the  said  A.  B,  hath  not  appeared  or  pleaded  to  the  said 
indictment. 

Dated  this  day  of  ,  184  .  J.  D. 

Clerk  of  the  indictments  on 
the  circuit,  or  clerk 

of  the  peace  of  and  for  the 
said  [county], 

(G.)    Sect.  3. 
Warrant  to  apprehend  a  Person  indicted. 

To  the  constable  of  ,  and  to  all  other  peace  officers  in  the  said 

[county]  of 

Whereas  it  hath  been  duly  certified  by  J,  D,,  clerk  of  the  indictments  on 
the  circuit  [or  clerk  of  the  peace  of  and  for  the  [coujity]  of  ], 

that  [etc.,  stating  the  certificate]  :  These  are  therefore  to  command  you, 
in  her  Majesty'^  name,  forthwith  to  apprehend  the  said  A.  B,,And  to  bring 
him  before  [me],  or  some  other  justice  or  justices  of  the  peace  in  and  for 
the  said  [county],  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county']  aforesaid. 

S.  J.  (L.8.) 
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Sched.  (H.)    Sect.  8. 

Warrant  of  dommitvierU  of  a  Person  indicted. 

To  the  constable  of  ,  and  to  the  keeper  of  the  [common  gaol,  or 

honse  of  correction],  at  ,  in  the  said  [^county]  of 

Whereas  by  [iny']  warrant  ander  [rny]  hand  and  seal,  dated  the  day 
of  ,  after  reciting  that  it  had  been  certified  by  J.  D.  [etc.,  as  in  th-e 

certificate]^  [/^  commanded  the  constable  of  ,  and  all  other  peace 

officers  of  the  said  connty,  in  her  Majesty's  name,  forthwith  to  apprehend 
the  said  A.  B.,  and  to  bring  him  before  [m^],  the  undersigned,  [one'l  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  [amnty'],  or  before 
some  other  justice  or  justices  of  the  peace  in  and  for  the  sa\d\  county]^  to 
be  dealt  with  according  to  law  :  And  whereas  the  said  A.  Ja,  hath  been 
apprehended  under  and  by  virtue  of  the  said  warrant,  and  being  now 
brought  before  [we],  it  is  hereupon  duly  proved  to  [tnp]  upon  oath  that 
the  said  A,  B.  is  the  same  person  who  is  named  and  charged  in  and  by  the 
said  indictment :  These  are  therefore  to  command  you  the  said  constable, 
in  her  Majesty's  name,  forthwith  to  take  and  safely  convey  the  said  A.  B, 
to  the  said  \lw%Lse  of  correction]  at  ,  in  the  said  [c(w*»/y],and  there 

to  deliver  him  to  the  keeper  thereof,  together  with  this  precept :  And  I 
hereby  command  you  the  said  keeper  to  receive  the  said  A.  B.  into  your 
custody  in  the  said  house  of  correction,  and  him  there  safely  to  keep  until 
he  shall  be  thence  delivered  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [covnty]  aforesaid. 

/.  8,  (hS.) 

(L)    Sect.  3. 

Warrant  to  detain  a  Person  indicted  who  is  already  in  Custody  for 
another  Offence, 

To  the  keeper  of  the  [common  gaol  or  house  of  correction],  at  ,  in 

the  said  [cou?Uy]  of 

Whereas  it  hath  been  duly  certified  by  J,  />.,  clerk  of  the  indictments  on 
the  circuit  [or  clerk  of  the  peace  of  and  for  the  county  of  ], 

that  [etc.^  stating  th^  certificate]  :  And  whereas  [lam]  informed  that  the 
said  A.  B.  is  in  your  custody  in  the  said  [commo7i  gaol]  at  aforesaid, 

charged  with  some  offence  or  other  matter  ;  and  it  being  now  duly  proved 
upon  oath  before  [me]  that  the  said  ^.  J9.  so  indicted  as  aforesaid,  and  the 
said  A.  B.  in  your  custody  as  aforesaid,  are  one  and  the  same  person  : 
These  are  therefore  to  command  you,  in  her  Majesty's  name,  to  detain  the 
said  A,  B.  in  your  custody  in  the  [comvion  gaol]  aforesaid,  until  by  her 
Majesty's  writ  of  habeas  corpus  he  shall  be  removed  therefrom  for  the  pur- 
pose of  being  tried  upon  the  said  indictment,  or  until  he  shall  otherwise  be 
removed  or  discharged  out  of  your  custody  by  dae  course  of  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 


J,  S.  (L.8.) 


(K.)    Sect.  12. 
Indorsement  in  hacking  a  Warrant. 


(Whereas  proof  upon  oath  hatb  this  day  been  made  before  me, 
one  of  her  Majesty's  justices  of  the  peace  for  the  said  [county] 
of  ,  that  the  name  of  J.  <§.,  to  the  within  warrant  subscribed,  is  of 

the  handwriting  of  the  justice  of  the  peace  within  mentioned  :  I  do  there- 
fore hereby  authorise  W.  T.,  who  briageth  to  me  this  warrant,  and  all 
other  persons  to  whom  this  warrant  was  originally  directed,  or  by  whom  it 
may  lawfully  be  executed,  and  also  all  constables  and  other  peace  officers 
of  the  said  [county]  of  ,  to  execute  the  same  within  the  said  last- 
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mentioned  [county]*  and  to  bring  the  Raid  A.  B.^  if  apprehended  in  the       SchecL 

same  [county^  before  me,  or  before  some  other  justice  or  jostices  of  the         

peace  of  the  same  county,  to  be  dealt  with  according  to  law. 

Given  under  my  hand,  this  day  of  ,  184  . 

•7.  L. 

•  The  words  following  this  asterisk  are  to  he  usei  ofdy  where  the 
justice  backing  the  warrant  shall  think  Jit,  and  may  he  omitted  in  hack- 
ing  English  warrants  in  Ireland,  Scotland,  eto^  or  in  hacking  Irish  or 
Scotch  warrants,  etc.,  in  England. 

(L.  1.)    Sect.  16. 
Summons  of  a  Witness, 
To  E.  jP.,  of  ,  [lahourer]. 

Whereas  information  hath  been  laid  before  the  undersigned  [one"]  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of  ,  that 

A.  B.  letr,^  as  in  summons  or  warrant  against  the  accused],  and  it  hath 
been  made  to  appear  to  me  upon  [oath]  that  you  are  likely  to  gi?e  material 
evidence  for  the  [prosecution]  :  These  are  therefore  to  require  you  to  be 
and  to  appear  beiore  me  on  next,  at  o*clock  in  the  forenoon,  at 

,  or  before  such  other  justice  or  justices  of  the  peace  for  the  same 
county  as  may  then  be  there,  to  testify  what  you  shall  know  concerning 
the  said  charge  so  made  against  the  said  A.  B,as  aforesaid.  Herein 
&ul  not 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

onr  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.S.  (L.S.) 
(L.  2.)    Sect.  16. 
Warrant  where  a  Witness  has  not  ohcyed  a  Summons, 
To  the  constable  of  ,  and  to  all  other  peace  officers  in  the  said 

[county]  of 
Whereas  information 'having  been  laid  before  the  undersigned,  [ojie] 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  said   [county]  of 
,  that  A.  B,  [etc.,  as  in  the  summons]  :  and  it  having  been  made 
to  appear  to  [me]  upon  oath  that  E.  F.  of  ,  [labourer],  was  likely  to 

^ve  material  evidence  for  the  prosecution,  I  did  duly  issue  my  summons 
to  the  said  E.  F.,  requiring  him  to  be  and  appear  before  me  on  , 

at  ,  or  before  such  other  justice  or  justices  of  the  peace  for  the  same 

county  as  might  then  be  there,  to  testify  what  he  should  know  respecting 
the  said  charge  so  made  against  the  said  ^.  ^.  as  aforesaid  :  And  whereas 
proof  hath  this  day  been  made  before  me  upon  oath  of  such  summons 
naving  been  duly  served  upon  the  said  E.  F. :  And  whereas  the  said  E,  F. 
hath  neglected  to  appear  at  the  lime  and  place  appointed  by  the  said 
summons,  and  no  just  excuse  has  been  offered  for  such  neglect  :  These  are 
therefore  to  command  you  to  bring  and  have  the  said  E.  F.  before  me  on 
,  at  o'clock  in  the  forenoon,  at  ,  or  before  such  other 

justice  or  justices  of  the  peace  for  the  same  [county]  as  may  then  be  there, 
to  testify  what  he  shall  know  concerning  the  said  charge  so  made  against 
the  said  ^.  ^.  as  aforesaid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J,  S,  (L.8.) 

(L.  3.)    Sect.  16. 
Warrant  for  a  Witness  in  the  first  itistance. 
To  the  constable  of  ,  and  to  all  other  peace  officers  in  the  said 

[  county]  of 
Whereas  information  hath  been  laid  before  the  undersigned,  [one]  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of  , 
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.Sched.       that  [et4f^  as  in  summons'] ;    and  it   hayinff  been  made  to  appear  to 

[me]  upon  oath  that  K  F.  or  ,  [labourer]^  is  likely  to  gire  material 

eridence  for  the  prosecution,  and  that  it  is  probable  that  the  Raid  E.  F. 
will  not  attend  to  give  evidence  without  being  compeDed  no  to  do :  These 
are  therefore  to  command  yon  to  bring  and  lutve  the  said  E,  F,  before  me 
on  ,  at  o*clock  in  the  forenoon^,  at  ,  or  before  such  other 

jostice  or  justices  of  the  peace  for  the  same  [county']  as  may  then  be 
there,  to  testify  what  he  shall  know  concerning  the  said  charge  so  made 
against  the  said  A.  B.m  aforesaid. 

Giren  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  8,  (L.B.) 

(L.  4.)    Sect.  16. 

Warrant  of  Cbmmitment  of  a  Witness  for  refusing  to  be  suxfm  or  to 
give  Evidence. 

To  the  constable  of  ,  and  to  the  keeper  of  the  [house  of  oorrection\ 

at  ,  in  the  said  [county]  of 

Whereas  A.  B,  was  lately  charged  before  the  undersigned,  [one]  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  [county]  of  , 

for  that  [etc.f  as  in  the  summ>07is]  ;  and  it  having  been  made  to  appear  to 
[me]  upon  oath  that  E.  F.  of  ,  was  likely  to  give  material  evidence 

for  the  prosecution,  I  dulv  issued  my  summons  to  the  said  E,  F.^  reqniring 
him  to  be  and  appear  before  me  on  ,  at  ,  or  before  such  other 

justice  or  justices  of  the  peace  as  should  then  be  there,  to  testify  what  he 
should  know  concerning  the  said  charge  so  made  against  the  said  A.  B» 
as  aforesaid ;  and  the  said  E.  F,  now  appearing  before  me  [or  being 
brought  before  me  by  virtue  of  a  warrant  in  that  behalf,  to  testify  as 
aforesaid],  and  being  required  to  make  oath  or  affirmation  as  a  witness 
in  that  behalf,  hath  now  refused  so  to  do  [or  being  duly  sworn  as  a  witness 
doth  now  refuse  to  answer  certain  (questions  concerning  the  premises  which 
are  here  put  to  him],  without  offermg  any  just  excuse  for  such  his  refusal : 
These  are  therefore  to  command  you  the  said  constable  to  take  the  said 
E,  F.f  and  him  safely  to  convey  to  the  [house  of  correction]  at  ,  in 

the  county  aforesaid,  and  there  deliver  him  to  the  said  keeper  thereof, 
together  with  this  precept ;  and  I  do  hereby  command  you,  the  said  keeper 
of  the  said  [house  of  correction],  to  receive  the  said  E,  F.  into  your  custody 
in  the  said  [h^mse  of  correction],  and  him  there  safely  keep  for  the  space 
of  days  for  his  said  contempt,  unless  he  shall  in  the  meantime  consent 

to  be  examined  and  to  answer  concerning  the  premises  ;  and  for  your  so 
doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  S,  (L.8.) 

(M.)  Sect.  17. 

Depositions  of  Witnesses, 

I  The  examination   of  C.  D.  of  [farmer]  and  E.  F, 

to  wit.      t      of  ,  [labourer],  taken  on  [oath]  this  day  of  , 

in  the  year  of  our  Lord  ,  at  ,  in  the  [county] 

aforesaid,  before  the  undersigned,  [one]  of  her  Majesty's 

justices  of  the  peace  for  the  said  [county],  in  the  presence 

and  hearing  of  ^.  B.,  who  is  charged  this  day  before  [me], 

for  that  he,  the  said  ^.  ^.  on  ,  at  ,  [etc., 

describing  the  offence  as  in  a  warrant  of  commitment}. 

This  deponent  C.  D,  on  hiH  [oath],  saith  as  follows:  [etc,,  stating  the 

deposition  of  the  witness  as  nearly  as  possible  in  tlie  words  he  uses.     When 

his  deposition  is  complete  let  him  sign  it,] 
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And  this  deponent  JS.  F,,  n^n  his  oath,  saith  as  follows,  [etc]  SchecL 

The  above  depositions  of  C,    D,  and  JS.  F,  were  taken  and  

[■noom']  before  me  at  ,  on  the  day  and  year  first  above 

mentioned.  J.  8. 

(N.)    Sbct.  18. 
Statement  of  the  Acoueed. 

:  A.  B,  stands  charged  before  the  undersigned,  lone"]  of  her 
Majesty's  justices  of  the  peace  in  and  for  Uie  [cmiUy']  aioresaid,  this 
day  of  ,  in  the  year  of  onr  Lord  ,  for  that  he  the  said 

A.  J9.,  on  ,  at  ,  [etc.^  as  in  the  caption  of  the  depontions'] ;  and 

the  said  charge  being  read  to  the  said  A.  3.  and  the  witnesses  for  the 
prosecntion,  a,  2>.  and  E,  F.^  being  severally  examined  in  his  presence, 
the  said  A,  B,  is  now  addressed  by  me  as  follows :  *'  Having  heard  the 
evidence,  do  yon  wish  to  say  anything  in  answer  to  the  charge  7  Ton  are 
not  obliged  to  say  anything  unless  you  desire  to  do  so  ;  but  whatever  von 
say  will  be  taken  down  in  writing,  and  may  be  given  in  evidence  against 
you  upon  your  trial  ;**  whereupon  the  said  A,  B,  saith  as  follows : 

[Uere  state  whatever  the  prisoner  may  say^  and  in  his  very  words ^  as 
nearly  as  possible.    Get  him  to  sign  it  if  he  will,"] 

A.B, 
Taken  before  me,  at  ,  the  day  and  year  first  above-mentioned. 

J,  8. 
(0.1.)    Sect.  20. 
Recognizance  to  Prosecute  or  give  Evidence. 

:  Be  it  remembered,  that  on  the  day  of  ,  in  the 

year  of  our  Lord  ,  G.  2>.,  of  ,  in  the  townslup  of  ,  in  the 

said  county, /arm^r,  [or  C.  2>.,  of  No.  2,  street,  in  the  parish  of  , 
in  the  borough  of  ,  surgeon^  of  which  said  house  he  is  tenant], 

personally  came  before  me,  one  of  her  Majesty's  justices  of  the  peace  for 
the  said  county,  and  acknowledged  himself  to  owe  to  onr  Sovereign  Lady 
the  Queen  the  sum  of  of  good  and  lawful  money  of  Great  Britain, 

to  be  made  and  levied  of  his  goods  and  chatteb?,  lands  and  tenements,  to 
the  use  of  our  said  Lady  the  Queen,  her  heirs  and  successors,  if  he  the 
said  C.  B.  shall  fail  in  tbe  condition  indorsed. 

Taken  and  acknowledged,  the  day  and  year  first  above  mentioned,  at  , 
before  me.  J.  8, 

Condition  to  Prosecute. 

Tbe  condition  of  the  within  written  recognizance  is  such,  that  whereas 
one  A.  B.  was  this  day  charged  before  me,  J.  8.,  justice  of  the  peace 
within  mentioned,  for  that  [^^.,0*  in  the  caption  of  the  depositions]fii  diere- 
fore  he  the  said  C.  D.  shall  appear  at  the  next  court  of  oyer  and  terminer 
or  general  gaol  delivery  [or  at  the  next  court  of  general  or  quarter 
sessions  of  the  peace]  to  be  holden  in  and  for  the  [county]  of  *  and 

there  prefer  or  cause  to  be  preferred  a  bill  of  indictment  for  the  offence 
aforesaid  against  the  said  A.  B.y  and  there  also  duly  prosecute  such 
indictment,  then  the  said  recognizance  to  be  void,  or  else  to  stand  in  full 
force  and  virtue. 

Condition  to  Prosecute  and  give  Evidence. 

Same  as  the  last  form  to  the  asterisk*  and  then  thus :  " and  there 
prefer  or  cause  to  be  preferred  a  bill  of  indictment  against  tbe  said  A.  B. 
for  the  offence  aforesaid,  and  duly  prosecute  such  indictment,  and  g^ve 
evidence  thereon,  as  well  to  the  jurors,  who  shall  then  inquire  of  the  said 
offence  as  also  to  them  who  shall  pass  upon  the  trial  of  the  said  A.  B., 
then  the  said  recognizance  to  be  void,  or  else  to  stand  in  full  force  and 
virtue." 
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Sched.  Condition  to  gwe  Evidence, 

Same  a*  ths  last  for^n  but  one  to  the  asterisk*  and  then  thus  :  "  and 

there  give  such  evidence  as  he  knoweth  upon  a  biJl  of  indictment  to  be 
then  and  there  preferred  against  the  said  A,  B.  for  the  offence  aforesaid, 
as  well  to  the  jurors  who  shall  there  inquire  of  the  said  offence  as  also  to 
the  lurorR  who  shall  pass  upon  the  trial  of  the  said  A,  B,^  if  the  said  bill 
shall  be  found  a  true  bill,  then  the  said  recognizance  to  be  void,  or  else  to 
stand  in  full  force  and  virtue." 

(0.2.)    Sect.  20. 

Notice  of  the  said  Recognizance  to  he  given  to  the  Prosecutor  and  hi* 

Witnesses, 

\ Take  notice,  that  you  C,  2?.,  of  ,  are  bound  in  the  sum 

to  wit.     ]     of  to  appear  at  the  next  court  of  {jgeneral  quarter 

sessions  of  the  peace]  in  and  for  the  county  of  ,  to  be  holden  at 

,  in  the  said  county,  and  then  and  there  [prosecute  and}  give 
evidence  against  A.  B, ;  and  unless  you  then  appear  there,  and  [prosecute 
and]  give  evidence  accordingly,  the  recognizance  entered  into  by  you  will 
be  forthwith  levied  on  you. 
Dated  this  day  of  18    .  J.  S. 

(P.  1.)    Sect.  20. 
CommitTnent  of  Witness  for  refusing  to  enter  into  the  Recognizance. 

To  the  constable  of  ,  and  to  the  keeper  of  the  [house  of  correction] 

at  ,  in  the  said  [county]  of 

Whereas  A.  B,  was  lately  charged  before  the  undersigned,  [one]  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  [covinty]  of  ,  for 

that  [etc.y  as  in  the  summons  to  the  witness]  ;  and  it  having  been  made  to 
appear  to  [me]  upon  oath  that  E.  JP.,  of  ,  was  likely  to  give  material 

evidence  for  the  prosecution,  [1]  duly  issued  [my  summons  to  the  said  E,  F, 
requiring  him  to  be  and  appear]  before  [nie]  on  ,  at  ,  or 

before  such  other  justice  or  justices  of  the  peace  as  should  then  be  there, 
to  testify  what  he  should  know  concerning  the  said  charge  so  made  against 
the  said  ^4.  ^.  as  aforesaid ;  and  the  said  E.  -P.,  now  appearing  before 
[wfce],  [or  being  brought  before  [mc]  by  virtue  of  a  warrant  in  that  behalf, 
to  testify  as  aforesaid,]  hath  been  now  examined  by  [me]  touching  the 
premises,  but  being  by  [me]  required  to  enter  into  a  recognizance  con- 
ditioned to  give  evidence  against  the  said  A.  B.  hath  now  refused  so  to 
do :  These  are  therefore  to  command  you,  the  said  constable,  to  take  the 
said  E.  F,y  and  him  safely  to  convey  to  the  [house  of  correctiim]  at  , 

in  the  [county]  aforesaid,  and  there  deliver  him  to  the  said  keeper  thereof, 
together  with  this  precept ;  and  I  do  hereby  command  yon,  the  said  keeper 
of  the  said  [house  of  correction],  to  receive  the  said  E.  F.  into  your  custody 
in  the  said  [house  of  correction]^  there  to  imprison  and  safely  keep  him 
until  after  the  trial  of  the  said  A.  B,  for  the  offence  aforesaid,  unless  in 
the  meantime  such  E.  F,  shall  duly  enter  into  such  recognizance  as  aforesaid 
in  the  sum  of  pounds,  before  some  one  justice  of  the  peace  for  the 

said  [coujUy]^  conditioned  in  the  usual  form  to  appear  at  the  next  court  of 
[oyer  and  terminer  or  general  gaol  delivery,  or  general  quarter  sessions  of 
the  peace,]  to  be  holden  in  and  for  the  [county]  of  ,  and  there  to  give 

evidence  before  the  grand  jury  upon  any  bill  of  indictment  which  may 
then  and  there  be  preferred  against  the  said  A,  B,  for  the  offence  aforesaid, 
and  also  to  give  evidence  upon  the  trial  of  the  said  A.  B.  for  the  said 
offence,  if  a  true  bill  should  be  found  against  him  for  the  same. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 
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(P.  2.)    Sect.  20.  Sched. 

Subsequent  Order  to  Discharge  the  Witness. 

To  the  keeper  of  the  [house  of  correction]  at  ,  in  the  [oountyl 

of 

Whereas  by  [my]  order  dated  the  day  of  [instant],  reciting 

that  A.  B,  was  lately  before  them,  charged  before  [me]  for  a  certain 
offence  therein  mentioned,  and  that  £J.  F.  having  appeal^  before  [me], 
and  being  examined  as  a  witness  for  the  prosecution  in  that  behalf, 
refused  to  enter  into  a  recognizance  to  gire  evidence  against  the  said 

A,  B.,  and  [/]  therefore  thereby  committed  the  said  E.  F,  to  your  custody, 
and  required  yon  safely  to  keep  him  until  after  the  trial  of  the  said  A,  B. 
for  the  offence  aforesaid,  unless  in  the  meantime  he  should  enter  into 
such  recognizance  as  aforesaid :  And  whereas,  for  want  of  sufficient 
eyidence  against  the  said  A,  B.,  the  Eaid  A,  B.  has  not  been  com- 
mitted or  holden  to  bail  for  the  said  offence,  but  on  the  contrary 
thereof  has  been  since  discharged,  and  it  is  therefore  not  necessary  that 
the  said  E,  F,  should  be  detained  longer  in  your  custody  :  These  are 
therefore  to  order  and  direct  you,  the  said  keeper,  to  discharge  the  said 

B,  F.  out  of  your  custody  as  to  the  said  commitment,  and  suffer  him  to  go 
at  large. 

Given  under  [my]  hand  and  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J,  S,  (L.S.) 

(Q.  1)    Sect.  21. 
Warrant  Remanding  a  Prisoner, 

To  the  constable  of  ,  an^  to  the  [keeper  of  the  home  of  correction], 
at  ,  in  the  said  [county]  of 

Whereas  A.  B.  was  this  day  charged  before  the  undersigned  [one]  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  [^county]  of  , 

for  that  [etc.,  as  in  the  warrant  to  apprehend]  ;  and  it  appears  to  me  to 
be  necessary  to  remand  the  said  A,  B.\  These  are  therefore  to  command 
yon,  the  said  constable  in  her  Majesty's  name,  forthwith  to  convey  the  said 
A.  B.Xxi  the  [house  of  correction]  at  ,  in  the  said  [c&unty],  and 

there  to  deliver  him  to  the  keeper  thereof,  together  with  this  precept ;  and 
[I]  hereby  command  you,  the  said  keeper,  to  receive  the  said  A,  B,  into 
your  custody  in  the  said  house  of  correction,  and  there  safely  keep  him 
nntil  the  day  of  instant,  when  [I  ]  hereby  command  yon  to 

have  him  at      .     ,  at  o'clock  iu  the  forenoon  of  the  same  day, 

before  [me],  or  before  such  other  justice  or  justices  of  the  peace  for  the 
said  [c&unty]  as  may  then  be  there,  to  answer  further  to  the  said  charge, 
and  to  be  further  dealt  with  according  to  law,  unless  yon  shall  be  other- 
wise ordered  in  the  meantime. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J,  S,  (L.8.) 

(Q.2.)    Sect.  21.  ' 

Recognizance  of  Bail  instead  of  Remind,  on  anAdjoummerU  of 
Examination, 

:    Be  it  remembered,  that  on  the  day  of  in  the  year  of  our 

Lord  ,  A,  B,,  of  ,  labourer,  L.  M,,  of  ,  grocer,  and 

N.  O,,  of  ,  butcher,  personally  came  before  me,  one  of  her  Majesty's 

justices  of  the  peace  for  the  said  [county],  and  severally  acknowledged 
themselves  to  owe  to  our  Lady  the  Queen  the  several  sums  following ;  that 
is  to  say,  the  said  A,  B,  the  sum  of  ■ ,  and  the  said  L,  M,  and  iV.  O, 

the  sum  of  each,  of  good  and     wf  ul  money  of  Great  Britain,  to  be 
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Sched^      made  and  levied  of  their  several  goods  and  chattels,  lands  and  tenements 

respectively,  to  the  use  of  our  said  Lady  the  Queen,  her  heirs  and  sncces- 

sors,  if  he  the  said  A.  B.  fail  in  the  condition  indorsed. 

Taken  and  acknowledged,  the  day  and  year  first  above  mentioned, 
at  ,  before  me, 

J.  S. 
Condition, 
The  condition  of  the  within-written  recognizance  is  such,  that  wh^reaii 
the  within  bounden  A,  B,  was  this  day  \pr  on  last  past]  chai^ged 

before  me,  for  that  \etc.^  at  in  tlie  warrant]  :  And  whereas  the  examina- 
tion of  the  witnesses  for  the  prosecution  in  this  behalf  is  adjourned  until 
the  day  of  instant ;  if  therefore  the  said  A,  B,  shall  appear 

before  me  on  the  said  day  of  instant,  at  o*clock  in  the  forenoon, 
or  l)efore  such  other  justice  or  justices  of  the  peace  for  the  said  [county]  as 
may  then  be  there,  to  answer  [further]  to  the  said  charge,  and  to  be  furtner 
dealt  wiUi  according  to  law,  then  the  said  recognizance  to  be  void,  or  else 
to  stand  in  full  force  and  virtue. 

(Q.  3.)    Sect.  2L 
Notice  of  such  Recognizance  to  he  given  to  the  Accused  and  his  Sureties. 
:  Take  notice,  that  you,  A.  J9.,  of  ,  are  bound  in  the  sum  of 

,  and  your  sureties  L.  M,  and  ^V.  0,^  in  the  sum  of  each,  that 

you  A.  B.  appear  before  me  J,  5.,  one  of  her  Majesty*s  justices  of  the 
peace  for  the  [county]  of  ,  on  the  day  of  instant, 

at  o'clock  in  the  forenoon,  at  ,  or  before  such  other  justice  or 

justices  of  the  peace  for  the  same  [coufUy]  as  may  then  be  there,  to 
answer  further  to  the  charge  made  against  yon  by  C.  ^.,  and  to  be  further 
dealt  with  according  to  law ;  and  unless  you  A.  B.  personally  appear 
accordingly,  the  recognizances  entered  into  by  yourself  and  sureties  will  be 
forthwith  levied  on  you  and  them. 
Dated  this  day  of  18    . 

J.8. 
(Q.4.)    Sect.  21. 
Certificate  of  Non-appearance  to  he  endorsed  on  the  Re-cognizance, 
I  hereby  certify  that  the  said  A,  B,  hath  not  appeared  at  the  time  and 
place  in  the  above  condition  mentioned,  but  therein  hath  made  defaolt,  by 
reason  whereof  the  within  written  recognizance  is  forfeited. 

J,S. 

(R.  1.)    Sect.  22. 
Warrant  to  convey  the  Accused  hefore  a  Justice  of  the  Qmnty,  etc,,  in 
which  the  Ojfence  teas  committed. 

To  W,  T.,  constable  of  ,  and  to  all  other  peace  officers  in  the  said 

[county]  of 

Whereas  A,  B,,  of  ,  labourer^  hath  this  day  been  charged  before 

the  undersigned,  [one]  of  her  Majesty's  justices  of  the  peace  m  and  for 
the  said  county  of  ,  for  that  fete,,  as  in  the  warrant  to  apprehend]  : 

And  whereas  [l]  have  taken  the  deposition  of  C,  2>.,  a  witness  examined 
by  [me]  in  this  behalf;  but  inasmuch  as  [/]  am  informed  that  the 
principal  witnesses  to  prove  the  said  offence  against  the  said  A.  B,  reside 
in  the  [county]  of  C,  where  the  said  offence  is  alleged  to  have  been  com- 
mitted :  These  are  therefore  to  command  you,  the  said  constable,  in  her 
Majesty's  name,  forthwith  to  take  and  convey  the  said  A,  B,  to  the  said 
[cownty]  of  C,  and  there  carry  him  before  some  justice  or  justices  of  the 
peace  in  and  for  that  [county],  and  near  unto  the  [parish  of  D,],  where 
the  offence  is  alleged  to  have  been  committed,  to  answer  further  to  the 
said  charge  before  him  or  them,  and  to  be  further  dealt  with  according  to 
law  ;  and  [/]  hereby  farther  command  you,  the  said  constable,  to  dehver 
to  the  said  justice  or  justices  the  information  in  this  behalf,  and  also  the 
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Mid  deposition  of  C,  Z>.,  now  given  into  your  poesession  for  that  purpose,       SchecL 

together  with  this  precept.  

Given  nnd^r  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county^  aforesaid. 

J.  8.  (L.B.) 

(R.  2.)    Sec't.  22. 
Order  for  Payment  of  the  CorutableU  Expenses, 
To  H,  TT.,  Esqnire,  treasurer  of  the  said  county  of  C, 
Whereas  IT.  T.,  constable  of  ,  in  the  county  of  4^  hath  by  virtue 

of  and  in  obedience  to  a  certain  warrant  of  J,  8.j  Esquire,  [on^j  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  k.,  taken  and 
conveyed  one  A,  B,^  charged  before  the  said  J.  S.  with  having  [ete,, 
stating  shortly  the  offence"]^  from  in  the  said  county  of  A,  to 

in  the  said  county  of  C.y  a  distance  of  miles,  and  produced  the  said 

A,  B,  before  me,  8.  P.,  one  of  her  Maiesty^s  justices  of  the  peace  in  and 
for  the  said  county  of  6%  and  delivered  him  into  the  custody  of  ,  by 

[«iy]  direction,  to  answer  to  the  said  charge,  and  further  to  be  dealt  with 
according  to  law  :  And  whereas  the  said  W.  T,  hath  also  delivered  to 
[«»«]  the  said  warrant,  together  with  the  information  in  that  behalf,  and 
also  the  deposition  of  C.  D»  in  the  said  warrant  mentioned,  and  hath 
proved  to  [me]  upon  oath  the  handwriting  of  the  said  J.  8.  subscribed  to 
the  same  :  And  whereas  [/]  have  ascertained  that  the  sum  which  ought  to 
be  paid  to  the  said  W,  T,  for  convejring  the  said  A,  B,  from  the  said 
county  of  A.  to  the  said  county  of  C,  and  taking  him  before  [m^],  is  the 
sum  of  ,  and  that  the  reasonable  expenses  of  the  said   W,  T,  in 

returning  will  amount  to  the  further  sum  of  ,  making  together  the 

sum  of  :  These  are  therefore  to  order  you,  as  such  treasurer  of  the 

said  county  of  (7.,  to  pay  unto  the  said   W.  T.  the  said  sum  of  , 

according  to  the  form  of  the  statute  in  such  case  made  and  provided,  for 
which  payment  this  order  shall  be  your  sufficient  voucher  and  authority. 
Given  under  my  hand,  this  day  of  18    . 

J.  P, 
(S.  1.)    Sect.  23. 
Reeognizanee  of  Bail, 

Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  A.  B,j  of  ,  labourer^  L,  M.,  of  ,  grocer^  and  ^T.  0.. 

of  ,  biUeher^  personally  came  before  [us]  the  undersigned,  two  of  her 

Majesty's  justices  of  the  peace  for  the  said  [oounty]^  and  severally 
aclmowledged  themselves  to  owe  to  our  Lady  the  Queen  die  several  sums 
following  ;  (that  is  to  say,)  the  said  ^1.  ^.  Uie  sum  of  ,  and  the  said 

X.  M,  and  N.  O,  the  sum  of  each,  of  good  and  lawful  money  of 

Great  Britain,  to  be  nuide  and  levied  of  their  several  goods  and  chattels, 
lands  and  tenements  respectively,  to  the  use  of  our  said  Lady  the  Queen, 
her  heirs  and  successors,  if  he  the  said  A,  B.  fail  in  the  condition  indorsed. 

Taken  and  acknowledged,  the  day  and  year  first  above  mentioned, 
at  ,  before  us, 

J,  8, 
J.N, 
Condition  of  Ordinary  Cases. 

The  condition  of  the  within-written  recognizance  is  such,  tliat  whereas 
the  said  A,  B,  was  this  day  charged  before  [v#],  the  justices  within  men- 
tioned, for  that  [etc,^  as  in  the  warrant]  :  if  therefore  the  said  A.  i/.  will 
appear  at  the  next  court  of  oyer  and  terminer  and  general  gaol  delivery 
[or  court  of  general  quarter  sessions  of  the  peace]  to  be  holden  in  and  for 
the  county  of  ,  and  there  surrender  himself  into  the  custody  of  the 

keeper  of  the  [common  gaol]  there,  and  plead  to  such  indictment  as  may  be 
found  against  him  by  the  grand  jury,  for  or  in  respect  of  the  charge 
aforesaid,  and  take  his  trial  upon  the  same,  and  not  depart  the  said  court 
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Sched.       without  leave,  then  the  said  recognizance  to  be  void,  or  else  to  stand  in 
full  force  and  virtue. 

(S.  2.)    Sect.  23. 
Notice  of  the  said  Recognizance  to  he  given  to  the  Accused  and  hit  Bail, 

Take  notice,  that  you  ^.  ^.,  of  ,  are  bound  in  the  sum  of  , 

and  your  [sureties  L.  M.  and  N.  O.]  in  the  sum  of  each,  that  you 

A,  6,  appear  etc.,  [as  in  the  condition  of  the  recognizance]^  and  not 
depart  the  said  court  without  leave  ;  and  unless  you  the  said  A.  B, 
personally  appear  and  plead,  and  take  your  trial  accordingly,  the  recog- 
nizance entered  into  by  you  and  your  sureties  shall  be  forthwith  levied  on 
you  and  them. 

Dated  this  day  of  ,  18    . 

J.S, 
(S.  3.)    Sbct.23. 

Certificate  of  Consent  to  Bail  by  the  committing  Justice  indorsed  on 
the  Commitment, 

I  hereby  certify,  that  I  consent  to  the  within-named  A.  B.  being  bailed 
by  recognizance,  himself  in  ,  and  [two]  sureties  in  each. 

J.S, 
(S.  4.)    Sect.  23. 
The  likcy  on  a  separate  Paper, 

Whereas  A,  B,  was  on  the         committed  by  me  to  the  [house  of  correc- 
tion] at  ,  charged  with  [etc.^  naming  the  offence  shortly]  : 

I  hereby  certify,  that  I  consent  to  the  said   A,  B,  being  bailed  by 
recognizance,  himself  in  ,  and  [two]  sureties  in  each. 

Dated  the  day  of  ,  18    . 

J.S, 
(S.6.)    Sect.  24. 

Warrant  of  Deliverance  on  Bail  being  given  for  a  Prisoner  already 
Committed, 

To  the  keeper  of  the  [house  of  correction]  at  ,  in  the  said  [county] 

of 
Whereas  A,  B,j  late  of  ,  labourer ^  hath  before  [«*,  two]  of  her 

Majesty^s  justices  of  the  peace  in  and  for  the  said  county,  entered  into  bis 
own  recognizance,  and  found  sufficient  sureties,  for  his  appearance  at  the 
next  court  of  oyer  and  terminer  and  general  gaol  delivery  [or  court  of 
general  quarter  sessions  of  the  peace]  to  be  holden  in  and  for  the  county 
of  ,  to  answer  our  Sovereign  Ladv  the  Queen,  for  that  [etc.,  as  in 

the  commitment],  for  which  he  was  taken  and  committed  to  your  said 
[house  of  correction]  :  These  are  therefore  to  command  you,  in  her  said 
Majesty's  name,  that  if  the  said  ^.  ^.  do  remain  in  your  custody  in  the 
said  [house  of  correction]  for  the  said  cause,  and  for  no  other,  you  shall 
forthwith  suffer  him  to  go  at  large. 

Given  under  our  hands  and  seals,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.S.  (L.S.) 
J.  N.  (us.) 
(T.  1.)    Sect.  25. 
Warrafit  of  Commitment, 

To  the  constable  of  ,  and  to  the  keeper  of  the  [house  of  correction] 

at  ,  in  the  said  [county]  of 

Whereas  A.  B,  was  this  day  charged  before  me,  J.  S.,  one  of  h^ 
Majesty's  justices  of  the  peace  in  and  for  the  said  [couTtty]  of  ,  on 
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the  person  when  apprehended  to  any  place  or  places  within  Sect.  4. 
the  limits  of  the  jurisdiction  of  the  magistrate  who  issued 
the  warrant,  and  to  bring  him  before  that  magistrate  or 
before  any  other  magistrate  having  jurisdiction  over  such 
place  or  places  as  aforesaid  ;  and  any  magistrate  before 
whom  the  person  so  apprehended  is  brought  may  proceed 
in  the  same  manner  as  if  such  person  had  been  appre- 
hended within  his  jurisdiction, 

6.  Definition  of  terms.']  For  the  purpose  of  this  Act 
"  competent  magistrate  "  snail  mean — 

In  Scotland, — 

The  Lord  Justice  General,  the  Lord  Justice  Clerk, 
any  of  the  Lords  Commissioners  of  Justiciary,  any 
Sheriff  Depute  or  Substitute,  or  any  Justice  of  the 
Peace : 

In  Ireland, — 

Any  Justice  of  the  Peace  or  any  Judge  of  Her 
Majesty's  Court  of  Queen's  Bench,  or  any  Justice 
of  Oyer  and  Terminer  or  of  Gaol  Delivery  : 

In  the  Channel  Islands, — 

In  Jersey,  the  Bailiff  or  any  Lieutenant  Bailiff  within 

his  Bailiwick  or  Jurisdiction. 
In  Guernsey,  the  Bailiff  or  any  Lieutenant  Bailiff 

within  his  Bailiwick  or  Jurisdiction  : 
In  Alderney,  the  Judge  of  Alderney,  or  in  his  absence 

any  Jurat  of  such  island  : 
In  Sark,  the  Seneschal  of  Sark,  or  in  his  absence  his 

Deputy  within  such  Island  : 
"  Constable  "  shall  include  any  peace  officer  or  person 

authorised  to    apprehend    persons    charged   with 

offences  : 
"  Warrant "  shall  include  any  process  in  the  nature 

of  a  warrant. 
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the  oath  of  C,  2>.,  of  ,  farmer^  and  others  for  that  [^..  stating       Sched. 

shortly  the  off  erne] :  Thene  are  therefore   to  command  you,  the  said  

constable  of  ,  to  take  the  said  A,  B,,  and  him  safely  to  convey  to 

the  [house  of  oorrection]  at  aforesaid,  and  there  to  deliver  him  to 

the  keeper  thereof,  together  with  this  precept ;  and  I  do  hereby  command 
yoa,  the  said  keeper  of  the  said  [house  of  eorreetion\,  to  receive  the  said 
A,  B.  into  yonr  custody  in  the  said  [house  of  correction],  and  there  safely 
to  keep  him  until  be  shall  be  thence  delivered  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [county]  aforesaid. 

J.  8.  (L.S.) 

(T.  2.)    Sect.  26. 

Gaoler's  Receipt  to  the  Constable  fvr  the  Prisoner,  and  Justice's  Order 
thereon  for  Payment  of  the  Constable's  Expenses  in  executing  the 
Commitment. 

I  hereby  certify,  that  I  have  received  from  W.  T,,  constable  of  , 

the  body  of  A.  B,,  together  with  a  warrant  under  the  hand  and  seal  of 
«/.  S,,  EiM^uire,  one  of  her  Majesty's  justices  of  the  peace  for  the  [county] 
of  ;  and  that  the  said  A.  B,  was  [sober,  or  as  the  case  vuiy  be]  at 

the  time  he  was  so  delivered  into  my  custody. 

P.  K. 
Keeper  of  the  house  of  . 
correction  [or  com- 
mon gaol]  at 
Constable's  Expenses  :  £,    s.    d. 

For  conveying  the  above  A,  B,  from           to  \ 

[by  railway],  at           per  mile      -        -        -        -  j 
For  conveying  nim  to  and  from  the  railway  station    - 
For  subsistence  of  prisoner  whilst  in  custody  after) 
commitment,           days,  at           per  day        -        -  j 
For  his  lodging,           nights,  at           per  night 
Constable,            days,  at           per  day       ... 
[Ow]  assistant  [if  necessary],           days,  at           perl 
day I 


Total  £ 


To  R,  IT.,  Esquire,  treasurer  of  the  said  [co^inty]  of 

Whereas   W,   T.,  constable  of  ,  in  the  county  of  ,  hath 

produced  unto  me,  J,  P.,  one  of  her  Majesty's  justices  of  the  peace  in  and 
tor  the  said  county  of  (wherein  the  offence  hereinafter  mentioned 

is  alleged  to  have  been  committed),  the  above  receipt  of  P.  K.,  keeper 
of  the  [house  of  correction]  at  :  And  whereas,  in  pursuance  of  the 

statute  in  such  case  made  and  provided,  I  have  ascertained  that  the  sum 
which  ought  to  be  paid  to  the  said  W,  T,  for  conveying  the  said  A.  B. 
from  in  the  said  county  of  to  the  said  [house  of  correction] 

is  ,  and  that  the  reasonable  expenses  of  the  said  W,  T,  in 

returning  will  amount  to  the  further  sum  of  ,  making  together  the 

«um  of  :  These  are  therefore  to  order  you,  as  such  treasurer  of  the 

said  county  of  ,  to  pay  unto  the  said  W,  T.  the  said  sum  of  , 

according  to  the  form  of  the  statute  in  such  case  made  and  provided,  for 
which  payment  this  order  shall  be  your  sufficient  voucher  and  authority. 

Given  under  my  hand,  this  day  of  ,  18    . 

J.  P. 

Received  the  day  of  ,  18    ,  of  the  treasurer  of  the  [county] 

of  ,  the  sum  of  ,  being  the  amount  of  the  above  order. 

^  .  

S.J.  2  c 
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THE  INDICTABLE  OFFENCES  ACT 
AMENDMENT  ACT,  1868. 

(31  A  32  Vict.  o.  107). 

An  Act  to  amend  the  Law  relating  to  the  indorsing  of 
Warrants  in  Scotland^  Ireland^  and  the  Channel 
Islands.  [31st  July  1868.] 

1.  [^Repealed  by  Statute  Law  Revision  Acty  1893.] 

2.  Short  title,]  This  Act  may  be  cited  for  all  purposes 
as  "  The  Indictable  Oflfences  Act  Amendment  Act,  1868." 

3.  Construction,]  This  Act,  so  far  as  is  consistent  with 
the  tenor  thereof,  shall  be  construed  as  one  with  the 
Indictable  Oflfences  Act,  1848  (11  ife  12  Vict.  c.  42),  and 
any  Act  amending  the  same. 

4.  Warrants  issued  in  Scotland  or  Ireland  may  be  backed 
in  the  Channel  Islands^  and  vice  versd — Effect  of  warrants 
so  backed,]   In  the  following  cases,  that  is  to  say. 

Where  a  warrant  is  issued  against  any  person  by  any 
competent  magistrate  in  Scotland  or  Ireland,  and  such 
person  goes  or  is  supposed  to  have  gone  into  any  of 
the  Channel  Islands  ;  or 
Where  a  warrant  is  issued  against  any  person  by  any 
competent  magistrate  in  any  of  the  Channel  Islands, 
and  such  person  goes  or  is  supposed  to  have  gone 
into  Scotland  or  Ireland  ; 
any  competent  magistrate  having  jurisdiction  over   the 
place  where   such   person  is  or  is  supposed   to  be  may 
indorse  such  warrant  in  manner  provided  by  the  Indictable 
Oflfences  Act,  1848,  or  as  near  thereto  as  circumstances 
admit. 

Any  such  warrant  when  so  indorsed  shall  be  a  sufl&cient 
authority  to  the  person  or  persons  bringing  the  same,  and  to 
all  persons  to  whom  the  same  was  originally  directed,  and 
also  to  all  constables  within  the  limits  of  the  jurisdiction 
of  the  magistrate  who  indorsed  the  same,  to  execute  such 
warrant  within  such  last-mentioned  limits,  and  to  convey 
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APPEIfDIX. 


THE   JUSTICES  PROTECTION  ACT,  1848. 
(11  &  12  Vict.  c.  44.) 

An  Act  to  protect  Justices  of  the  Peace  from  vexatious  Actions  for 
Acts  done  by  them  in  execution  of  their  Office. 

[14th  August  1848.] 

1.  An  action  agamst  a  justice  for  an  act  within  his  juris- 
diction, shall  be  on  the  case  as  for  a  tort.]  Every  action 
hereafter  to  be  brought  against  any  justice  of  the  peace  for  any 
act  done  by  him  in  the  execution  of  his  duty  as  such  justice,  with 
respect  to  any  matter  within  his  jurisdiction  as  such  justice,  shall 
be  an  action  on  the  case  as  for  a  torfc ;  and  in  the  declaration  it  shall 
be  expressly  alleged  that  such  act  was  done  maliciously,  and  with- 
out reasonable  and  probable  cause  ;  and  if  at  the  trial  of  any  such 
action,  upon  the  general  issue  being  pleaded,  the  plaintiff  shall  fail 
to  prove  such  allegation,  he  shall  be  non-suited,  or  a  verdict  shall 
be  given  for  the  defendant. 

By  the  Public  Authorities  Protection  Act,  1893  (56  &  57  Vict  c.  61), 
justices  are  no  longer  entitled  to  plead  the  general  issue.  See  note  to  b.  10, 

JfOSt, 

Before  the  passing  of  this  statute  if  a  conviction  had  actually  been 
quashed,  then  by  the  Justices  Protection  Act,  1803  (43  Geo.  3,  c.  141),  s.  1, 
in  any  action  brought  against  a  justice  on  account  of  any  act,  matter,  or 
thing  done  by  him  in  respect  of  such  conviction,  the  plaintiff  could  only 
recover  nominal  damages  and  the  amount  of  the  penalty  (if  one  had  been 
imposed  and  levied),  and  costs  of  suit  only  when  the  action  ^as  an  action 
on  the  case,  and  the  acts  alleged  to  be  done  by  the  justice  were  expressly 
alleged  in  the  declaration  to  be  done  maliciously  and  without  reasonable 
and  probable  cause.  And  this  Act  was  construed  to  extend  only  to  cases 
in  which  something  had  been  irregularly  done  by  the  justice  in  the  matter 
within  his  jurisdiction.  In  the  present  section,  however,  there  is  no  dis- 
tinction between  cases  in  which  the  conviction  or  proceeding  has  been 
quashed  and  where  it  has  not.  In  both  cases,  if  the  matter  complained  of 
were  done  by  the  justice  in  a  matter  of  which  he  had  jurisdiction,  the 
action  must  be  an  action  on  the  case,  and  the  declaration  mnst  allege  the 
iict  to  have  been  done  maliciously  and  without  reasonable  and  probable 
cause,  and  the  allegation  must  be  proved  as  laid. 

Protection  of  Justices  acting  as  such.— A  judgment  of  Kbllt,  C.B., 
in  Scott  v.  StaTufield,  L.  R.  3  Exch.  220  ;  37  L.  J.  Ex.  155  ;  16  W.  R. 
911  ;  18  L.  T.  572  (which  was  an  action  for  defamation  against  a  county 
court  judge),  may  be  usefully  quoted  in  reference  to  the  protection  given 
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3D2  Justices  Protection  Act,  1848. 

Appendix,    to  justices  by  this  Act : — *'  It  is  essential  in  all  courts  that  the  judges  who 

are  appointed  to  administer  the  law  should  be  permitted  to  administer  it 

Note.  under  the  protection  of  the  law  independently  and  freely,  without  favour 
and  without  fear.  This  provision  of  the  law  is  not  for  the  protection  or 
benefit  of  a  malicious  or  a  corrupt  judge,  but  for  the  benefit  of  the  pnblic, 
whose  interest  it  is  that  the  judges  should  be  at  liberty  to  exercise  their 
functions  with  independence  and  without  fear  of  consequences.  How 
could  a  judge  so  exercise  his  office  if  he  were  in  daily  and  hourly  fear  of 
an  action  being  brought  against  him  1 "  See  also  the  judgments  in 
GameU  v,  Ferrand,  6  B.  &  C.  626,  and  Kendillon  v.  Malthy,  Car.  &  Mar. 
402  ;  2  M.  &  R.  438,  where  it  was  held  that  an  action  will  not  lie  against 
a  justice  for  words  spoken  in  giving  judgment  in  a  case  reflecting  on 
conduct  of  Tfiitnesses  in  such  case.  « 

Whether  Aetion  Lief  against  a  Justice  for  a  Judicial  Act.— It  seems 
that  the  first  section  of  this  Act  is  wide  enough  in  its  language  to  imply 
that  actions  against  justices  acting  judicially  in  a  matter  within  their 
jurisdiction  are  maintainable ;  but  it  may  well  be  doubted  whether  such 
is  the  true  meaning  of  the  section.  And  from  the  principles  in  the  above 
quoted  judgment  of  Kelly,  C.B.,  and  the  decisions  in  bawkins  v.  Lord 
Rokehy,  L.  R.  8  Q.  B.  255  ;  7  H.  L.  744  ;  45  L.  J.  Q.  B.  8  ;  33  L.  T.  196  ; 
23  W.  R.  931 ;  and  Gclan  v.  Hall,  21  J.  P.  710 ;  27  L.  .7.  M.  C.  78 ; 
2  H.  &  N.  379,  it  would  seem  that  no  action  is  maintainable  against  a 
justice  acting  judicially  in  a  matter  within  his  jurisdiction  for  a  malicious 
act  done  by  him  in  that  capacity. 

in  Gclan  v.  UaXl  the  declaration  alleged  that  the  defendant  unlawfully, 
maliciously,  and  without  reasonable  and  probable  cause  convicted  the 
plaintiff.  The  court,  in  a  considered  judgment,  said  :  *'  A  rule  was 
obtained  on  behalf  of  the  defendant  to  set  aside  the  verdict  as  being 
against  the  evidence,  and  also  to  arrest  judgment,  on  the  ground  that  the 
court  above  mentioned  disclosed  no  legal  cause  of  action,  upon  the  latter 
point  we  have  bestowed  nmch  careful  consideration,  and  we  are  not  at 
present  prepared  to  hold  the  count  bad." 

Judicial  and  Ministerial  Acts. — Should  it  be  correct  to  say  that  no 
action  lies  against  a  justice  for  a  judicial  act,  it  will  be  neoessary  to  dis- 
tinguish between  judicial  acts  and  those  merely  ministerial.  In  Paley  on 
Summary  Convictions,  8th  ed.,  p.  21,  a  number  of  ministerial  and  jndiciiU 
acts  are  mentioned,  to  which  it  will  be  useful  to  refer. 

Declaration.— The  term  "declaration"  will  now  apply  to  the  statement 
of  claim  in  proceedings  in  the  High  Court ;  or  by  s.  14  of  this  statute,  j9tf^, 
to  the  summons  in  proceedings  in  a  county  court  as  stating  the  snbstance 
of  the  action. 

A  declaration  a^nst  justices,  where  it  sufficiently  appeared  that  they 
had  acted  without  jurisdiction,  was  held  to  be  good,  although  it  contidned 
no  allegation  that  they  had  acted  maliciously,  and  without  reasonable  and 
probable  cause  ^Pease  v.  Chaytor,  27  J.  P.  309  ;  31  L.  J.  M.  C.  1 ;  8  Jur. 
482  ;  1  B.  &  S.  658  ;  5  L.  T.  280  ;  3  B.  &  S.  620  ;  82  L.  J.  M.  C.  121 ; 
9  Jur.  664  ;  8  L.  T.  613  ;  and  11  W.  R.  663). 

In  an  action  against  a  magistrate  for  a  malicious  conviction  the  question 
is  not  whether  there  is  any  actual  ground  for  imputing  the  crime  to  the 
plaintiff,  but  whether  upon  the  hearing  there  appeared  to  be  none.  The 
plaintiff  must  prove  a  want  of  probable  cause  for  the  conviction,  which  he 
only  can  do  by  proving  what  passed  upon  the  hearing  before  the  magis- 
trate when  the  conviction  took  place.  The  magistrate  has  nothing  to  do 
with  the  guilt  or  innocence  of  the  offender  except  as  they  appear  from 
the  evidence  laid  before  him  (^per  GiBBS,  C.J.:  Burlcy  v.  Bethune^ 
6  Taunt.  583  ;  and  see  Rogers  v.  Jones,  5  D.  &  R.  268  ;  S  B.  &  C.  409; 
R.  &  M.  129). 
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ChatiOHfrlain  v.  Kina,  L.  R.  6  C.  P.  474  ;  40  L.  J.  C.  P.  273  ;  24  L.  T.  786  ;    AppendiZ. 
19  W.  R.  931).  

In  Cave  t.  Mountain,  1  Man.  &  G.  257  ;  1  Scott,  N.  R.  132,  it  was  held  Notb.* 
that  a  magistrate  who  commits  a  person  in  a  case  where  he  has  no  juris- 
diction is  liable  to  an  action  of  trespass;  bat  where  supposing  the  facts 
alleged  to  be  true  the  magistrate  has  jurisdiction,  his  liabilitj  to  be  sued 
or  his  exemption  from  such  liability  on  the  ground  of  jurisdiction,  cannot 
be  affected  by  the  truth  or  falsehood  of  these  facts,  or  by  the  sufficiency 
or  insufficiency  of  the  evidence  adduced  for  the  purpose  of  establishing 
them ;  Tikdal,  C.J.,  saying,  **  That  the  information  does  not  disclose 
any  legal  evidence  of  the  prisoner's  guilt  is  true;  it  states  nothing 
beyond  mere  hearsay,  upon  which  neither  judges  nor  juries  could  act. 
But  at  the  utmost  this  amounts  to  no  more  than  an  error  of  judgment  on 
the  part  of  the  magistrate,  and  no  case  can  be  found  in  which  a  magis- 
trate has  been  made  liable  in  trespass  for  a  mere  error  in  judgment.  See 
1  East,  563,  in  which  Wilson,  J.,  in  the  case  of  J)reto  t.  cSultim.  there 
reported,  said,  "  If  a  justice  of  the  peace  commit  any  error  within  his 
jurisdiction,  I  know  of  no  case  where  such  an  action  will  lie  against  him. 
It  woald  be  a  very  different  case  if  the  defendant  had  acted  from  any 
malicious  or  improper  motive,  or  with  any  want  of  bonajides,  in  which 
case  he  would  be  liable  in  a  different  form  of  action.'* 

In  Hope  V.  Evered,  17  Q.  B.  D.  338  ;  55  L.  J.  M.  C.  146  ;  65  L.  T.  820  ; 
16  Cox  C.  C.  112,  it  was  held  that  where  a  person  bond  Jide  makes  a 
statement  of  facts  to  a  justice  upon  sworn  information,  and  such  justice, 
after  considering  the  sufficiency  of  such  facts,  issues  a  search  warrant  nnder 
section  10  of  the  Criminal  Law  Amendment  Act,  1S85  (48  &  49  Vict.  c. 
69),  an  action  will  not  lie  against  the  informant  for  maliciously  and 
without  reasonable  and  probable  cause  obtaining  a  warrant,  where  up<m 
its  execution  it  is  discovered  that  he  has  been  mistaken ;  Coleridge, 
C.J.,  saying  in  his  judgment : 

**  If  the  person  who  puts  the  justice  in  motion  does  no  more  than  state 
the  grounds  of  suspicion,  and  the  justice  agrees  to  think  that  it  has 
been  made  to  appear  to  him  that  such  person  is  acting  bo7id  Jide,  and 
has  reasonable  cause  to  suspect  that  the  woman  is  unlawfully  detained, 
that  is,  in  my  judgment,  an  answer  to  an  action  of  this  kind.  The 
magistrate  acts  judicially,  and  though  I  do  not  say  that  an  action  will 
not  lie  if  a  person  abuses  the  provisions  of  the  statute  for  the  oppres- 
sion of  an  individual,  and  fraudulently  persuades  the  magistrate  of  that 
which  is  not  the  fact,  yet  I  do  say  that  if  there  are  bona  Jidts  and  the 
matter  is  stated  fairly  and  fully  to  the  magistrate,  and  he  comes  to  the 
conclusion  that  there  is  reasonable  ground  to  suspect  that  the  woman  is 
being  unlawfully  detained,  his  proceeding  is  an  answer  to  an  action.'' 
See  also  I^a  v.  CharHngton,  L.  R.  23  Q.  B.  D.  272. 

And  where  a  'justice  issued  his  warrant  on  a  sworn  information 
charging  a  felony,  and  the  evidence  at  the  hearing  substantiates  the 
charge  and  the  offender  is  committed  to  prison,  the  committing  magis- 
trate is  not  liable  in  trespass  if  the  charge  afterwards  turns  out  to  be 
unfounded  (^MilU  v.  Collett,  3  M.  &  P.  242  ;  6  Bing.  85  ;  and  see  Pike 
y.  Carter,  10  Moore,  376  ;  3  Bing.  78  ;  3  L.  J.  (O.8.),  C.  P.  160 ;  and 
Lowther  v.  Radnor,  8  East,  113.) 

KiBOondnct  of  Jnstioe. — ^The  remedy  proyided  by  this  statute  for  a 
wrong  committed  by  a  justice  upon  an  individual  is  quite  distinct  from 
the  proceedings  against  a  justice  for  impeding  the  course  of  justice.  A 
magistrate  is  properly  answerable  to  a  criminal  charge  for  misconduct 
in  his  office,  though  in  such  misconduct  he  may  not  be  actuated  by  any 
motive  of  pecuniary  interest,  and  though  he  may  not  mean  maliciously 
to  injure  any  individual.  If  he  gives  way  to  passion,  or  if  in  doing 
anything  connected  with  the  administration  of  justice  he  is  guilty  of 
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Appendix,    ftnj  impropriety   of  demeanor  so  as  to  affect  the  dae  discharge  of  his 

duties,  the  Coart  of  King's  Bench  may  direct  that  his  conduct  be  laid 

NoTB.         before  a  jury.    Mere  errors  of  jadgment  will  not,  however,  afford   a 
ground  for  a  criminal  information  against  a  magistrate. 

In  the  following  case  it  was  held,  that  though  the  conduct  of  a  justice 
of  the  peace  had  been  irregular  and  injudicious,  still  there  was  no  snffi- 
cient  evidence  of  corruption  to  induce  the  court  to  grant  a  rule  for  a 
criminal  information  against  him.  Seven  artisans  who  left  their  master*8 
employment  without  notice  one  morning  were  the  same  afternoon  appre- 
bended  under  a  warrant,  handcuffed,  and  imprisoned  till  next  morning 
at  seven  o'clock,  when  they  were  taken  before  the  justice,  who  refus^ed 
their  request  to  pontpone  the  hearing  till  they  procured  legal  assistance, 
and  who  heard  all  the  casen  in  a  lump,  without  taking  each  separately, 
and  awarded  to  each  the  punishment  of  forfeiture  of  one  day's  wages. 
Ex  parte  Higgiiis  ;  Reg,  v.  Liptcomhe,  25  J.  P.  726. 

Aotioiui  against  Conatablefl. — By  the  Constables  Protection  Act, 
1750  (24  Geo.  2,  c.  44),  s.  6,  no  action  shall  be  brought  against  any 
constable,  headborough,  or  other  officer,  or  against  any  person  or  persons 
acting  by  his  oider  and  in  his  aid,  for  anything  done  in  obedience  to  any 
warrant  under  the  hand  or  seal  of  any  justice  of  the  peace,  until  demand 
hath  been  made  or  left  at  the  usual  place  of  his  abode,  by  the  party  or 
parties  intending  to  bring  such  action,  or  by  hiii,  her,  or  their  attorney, 
or  agent  in  writing,  signed  by  the  party  demanding  the  same,  of  toe 
perusal  and  copy  of  such  warrant,  and  the  same  hath  been  reifosed  or 
neglected  for  the  space  of  six  days  after  such  demand  ;  and  in  cAse,  af  t^^ 
such  demand  and  compliance  therewith,  by  showing  the  said  warrant  to, 
and  permitting  a  copy  to  be  taken  thereof  by  the  par^  demanding  the 
same,  any  action  shall  be  brought  against  such  constable,  headborough, 
or  other  officer,  or  against  such  person  or  persons  acting  in  bis  aid  for 
any  such  cause  as  aforesaid  without  making  the  justice  or  justices  who 
signed  or  sealed  the  said  warrant  defendant  or  defendants,  that  on  pro- 
ducing and  proving  such  warrant  at  the  trial  of  such  action,  the  jury  shall 
give  their  verdict  for  the  defendant  or  defendants  notwithstanding  Anj 
defect  of  jurisdiction  in  such  justice  or  justices;  and  if  such  action  be 
brought  jointly  against  such  justice  or  justices,  and  also  againnt  such 
constable,  headborough,  or  other  officer  or  person  or  persons  acting  in  his 
or  their  aid  as  aforesaid,  then  on  proof  of  such  warrant,  the  jury  shall  find 
for  such  constable,  headborough,  or  other  officer,  or  for  such  person  and 
persons  so' acting  as  aforesaid,  notwithstanding  such  defect  of  jurisdicticm 
as  aforesaid ;  and  if  the  verdict  be  given  against  the  justice  or  justices, 
that  in  such  case  the  plaintiff  shall  recover  his,  her,  or  their  co^its 
against  him  or  them,  to  be  taxed  in  such  manner  by  the  proper  officer,  as 
to  include  such  costs  as  such  plaintiff  or  plaintiffs  are  liable  to  pay  to 
such  defendant  or  defendants  for  whom  such  verdict  shall  be  found  as 
aforesaid. 

By  s.  8  (repealed^  but  re-enacted  in  effect  by  56  &  57  Vict  c.  61),  actions 
against  any  constable,  headborough,  etc.,  must  be  commenced  within  six 
calendar  months  after  the  act  committed. 

The  metropolitan  police  by  the  Metropolitan  Police  Act,  1829  (10  Geo.  4, 
c.  44),  s.  4.  the  county  police  by  the  County  Police  Act,  1839  (2  Sl 
3  Vict  c.  93),  8.  8,  the  borough  police  by  the  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  191,  and  parish  constables  by  the 
Parish  Constables  Act,  1842  (5  &  6  Vict.  c.  109),  s.  15,  have  the  same 
privileges  as  constables  under  the  above  section. 

2.  Acts  of  justices  for  which  action  may  be  maintained.] 

For  any  act  done  by  a  justice  of  the  peace  in  a  matter  of  which 
by  law  he  has  not  jarisdiction,  or  in  which  he  shall  have  exceeded 
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Seotioiui  1  and  8  to  be  read  together. — This  section  and  a.  2  are  to  be  App6BdiX 

read  to^tber ;  and  s.  2,  it  will  be  seen,  applies  onljr  to  tbose  cases  where         ^ 

the  act  ID  respect  of  which  the  action  is  broaght  against  the  justice  is  itself        Note. 
an  excess  of  jurisdiction.    See  also  p.  397,  post. 

In  Kirhy  v.  Simpson,  10  Exch.  358  ;  18  J.  P.  696  ;  23  L.  J.  M.  C.  155  ; 
18  Jar.  983.  Platt,  B.,  thns  comments  on  the  two  first  sections  of 
this  Act :  **  The  first  section,  which  applies  to  the  case  of  a  magistrate 
acting  within  his  jurisdiction,  does  not  make  it  necessary  that  the  convic- 
tion ^oald  be  set  aside  before  the  case  be  bronght.  Bnt  by  the  second 
section,  in  which  the  case  is  contemplated  of  a  person  acting  wholly 
withoat  jurisdiction,  the  conviction  must  first  be  set  aside.  One  would 
hare  supposed  the  legislature  intended  to  provide  for  the  opposite  result ; 
namely,  that  when  a  magistrate  acts  maliciously  and  without  reasonable 
and  probable  cause,  bnt  within  his  jurisdiction,  it  should  be  necessary  to 
remove  that  which  prevents  the  action,  namely,  the  conviction  ;  and  that 
in  a  case  where  the  party  acted  wholly  without  jurisdiction  to  leave  it 
where  it  stood."  See  also  the  judgment  of  Coleridge,  J.,  in  Barton,  v. 
Bricknell,  post,  p.  397. 

Where  Section  a  Protection. — This  section  has  been  held  to  protect  a 
justice  under  the  following  circumstances  : 

An  order  of  affiliation  having  been  made  on  the  plaintiff,  he  gave  notice 
of  appeal  and  entered  into  the  recognizance,  etc.  The  quarter  sessions 
confirmed  the  order  subject  to  a  case.  Afterwards,  upon  non-payment  of 
the  sum  ordered,  a  justice  of  the  peace  issued  his  warrant  to  take  the 
plaintiff  before  two  justices.  In  an  action  of  trespass  it  was  held,  that 
neither  the  giving  the  notice  of  appeal  nor  the  statement  of  a  case  was  a 
suspension  of  the  justice's  jurisdiction  to  i>;sue  a  warrant  under  the  Poor 
Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  3  ;  and  that  the  mut- 
ing of  the  warrant  being  for  the  purpose  of  a  judicial  inquiry  whether  or 
not  the  plaintiff  ought  to  pay  the  money  was  within  the  justice's  jurisdic- 
tion, and  therefore  the  action  was  barred,  there  being  no  allegation  that 
the  act  was  done  maliciously  and  without  reasonable  and  pro^ble  cause 
iKendal  v.  Wilkinson,  19  J.  P.  467  ;  4  El.  &  B.  680 ;  24  L.  J.  M.  C.  89  ; 

1  Jut.  538). 

It  has  also  been  held  that  under  this  section  trespass  will  not  lie  against 
a  justice  for  committing  a  person  to  prison  in  default  of  finding  sureties  to 
keep  the  peace  {Hay  lock  v.  Spar  he,  17  J.  P.  272  ;  1  £.  &  B.  471 ;  17  Jur. 
731  ;  22  L  J.  M.  C.  67).  But  if  such  committal  is  for  an  indefinite  time 
in  default  of  finding  sureties,  an  action  will  lie  against  the  committing 
justice,  and  bona  fmes  is  no  defence  (^Prickett  v.  O  rat  rex,  8  Q.  B.  1021 ; 

2  New  Seas.  Cas.  429  ;  15  L.  J.  M.  C.  145  ;  10  Jur.  566).  Neither  will  an 
action  lie  for  refusing  to  take  bail  on  a  charge  of  misdemeanor  witfaoot 
proof  of  malice,  as  a  justice's  duty  in  this  respect  is  not  merely  ministerial 
{Linford  v.  Fitzroy,  13  Q.  B.  240 ;  13  J.  F,  474  ;  18  L.  J.  M.  C.  108  ; 
13  Jur.  303 ;  S  New  Sen.  Oas.  438).  See  the  judgment  in  this  case  quoted 
in  note  to  11  &  12  Vict.  c.  42,  s.  23,  ante,  p.  365. 

In  Bott  V.  Ackroyd,  23  J.  P.  661  ;  5  Jur.  1053  ;  28  L.  J.  M.  C.  207,  the 
defendants,  justices  of  the  peace,  convicted  the  plaintiff  in  a  penalty  and 
costs,  or  two  months*  imprisonment.  Against  this  decision,  which  was 
given  orally,  the  plaintiff  appealed,  and  then  at  once  left  the  court.  A 
conviction  and  warrant  of  commitment  were  afterwards  drawn  up,  in  which 
blanks  were  left  for  the  amount  of  costs  to  be  inserted,  and  so  signed  by  the 
defendants.  The  blanks  were  afterwards  filled  up  by  the  justices'  clerk, 
and  the  plaintiff  was  arrested  on  the  warrant,  when  he  for  the  first  time 
became  aware  of  the  amount  of  costs.  It  was  held  that  the  signing  in 
blank  was  a  mere  irregularity  and  not  an  excess  of  jurisdiction,  and  that 
he  plaintiff  having  brought  an  action  for  false  imprisonment  was  rightly 
non-suited  under  s.  1  of  11  &  12  Vict.  c.  44,  Lord  Campbell  saying :  "  By 
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Appendix*    a.  1«  where  an  action  is  broogbt  against  a  jastice  for  an  act  done  by  bim 

.„_         within  his  jnrifldiction,  malice  mast  be  alleged  and  proTed.    Now  here  the 

Note.        magifltrates  were  clearly  acting  within  their  jurisdiction ;  although  the 

signing  the  warrant  in  blank  was  irregular,  it  was  no  more  tlun  an 

erroneous  exercise  of  jurisdiction,  and  not  an  excess.*^ 

A  distinction  must  be  drawn  between  a  mistake  or  irregularity  in  point 
of  law  and  a  want  or  excess  of  jurisdiction.  "  We  must  take  care  that  we 
do  not  go  too  far  and  say  that  in  every  case  in  which  the  justices  come  to 
a  wrong  conclusion  that  they  act  without  jurisdiction.  Their  jurisdiction 
is  to  decide  the  law  and  the  fact"  (R,  ▼.  Sussex  JJ.^  26  L.  J.  M.  C.  74  ; 
7  E.  &  B.  220  ;   R.  t.  Lundie,  31  L.  J.  M.  C.  167, 160). 

Inforaml  Exercise  of  JurisdiotioiL— And  in  Haylock  t.  Sparhe^ 
17  J.  P.  262  ;  1  E.  &  B.  471  ;  22  L.  J.  M.  C.  67  ;  17  Jur.  731,  where  it 
was  held  that  a  justice  had  jurisdiction  to  require  sureties  for  good 
behaviour  of  a  person  charged  with  having  published  a  libel  calculated  to 
incite  a  breach  of  the  peace,  and  in  default  to  commit  to  prison,  and  there^ 
fore  was  not  liable  to  an  action  of  trespass,  although  the  warrant  had 
required  the  libeller  to  find  sureties  and  to  keep  the  peace,  and  had  been 
quashed  :  the  court  were  of  opinion  that  the  justices  had  intended  to  exer- 
cise the  jurisdiction  which  they  possessed — that  is,  to  reauire  sureties  to  be 
of  good  behaviour — and  that  it  was  a  case  of  jurisaiction  informally 
exercised. 

In  the  following  case  justices  were  held  not  to  be  liable  to  an  action 
for  making  an  order  for  payment  of  church  rates,  which  was  afterwards 

?[uashed,  and  costs  thereby  incurred  by  the  ratepayer.  Upon  a  summons 
or  non-payment  of  church  rates  the  ratepayer  set  up  a  demand  by  the 
collector  for  the  rate,  and  a  refusal  by  himself  to  pay  it  more  than  six 
months  before  the  application  for  the  summons,  in  order  to  oust  the 
jurisdiction  of  the  justices  under  11  &  12  Vict.  c.  43,  s.  11,  on  which  the 
other  side  proved  a  second  demand  and  refusal  within  the  six  months; 
whereupon  the  justices  made  an  order  for  payment  under  the  Kccle- 
siastical  Courts  Act,  1813  (53  Geo.  3,  c.  127).  This  order  having  been 
removed  was  quashed,  on  the  ground  that  the  cause  of  complaint  was 
complete  on  the  first  demand  and  refusal.  In  the  course  of  the  argument. 
Hill,  J.,  said  that  the  justices  merely  gave  a  wrong  decision  in  the 
course  of  exercising  their  jurisdiction  ;  if  the  plaintiff  were  right,  then  an 
action  will  lie  in  every  case  where  a  conviction  is  quashed  for  the  costs 
of  getting  it  quashed.  The  true  rule,  he  added,  was  laid  down  in 
BarUm  v.  Brick?iell,  pott^  p.  397  ;  and  unless  malice  can  be  shown,  the 
action  cannot  be  maintained.  Somerville  v.  Mirckavse,  3  L.  T.  294  ; 
25  J.  P.  21  ;  1  B.  &  S.  652  ;  9  W.  R.  53. 

A  justice  of  the  peace  is  entitled  to  the  protection  of  ss.  7  and  8 
of  12  &  13  Vict.  c.  16  (The  Justices  Protection  (Ireland)  Act,  1849,  similar 
in  terms  to  this  statute),  with  respect  to  any  act  done  by  him  under  the 
hand  ,fide  belief  in  the  existence  of  a  state  of  fact.s,  which  if  existing 
would  have  justified  the  act  as  an  act  done  by  him  in  the  execution  of 
his  office.  The  reasonableness  of  such  a  belief  is  not  essential  to  his 
right  to  claim  the  benefits  of  these  provisions.  And  upon  an  application 
under  that  Act  to  set  aside  proceedings  in  an  action  against  a  justice  for 
an  act  alleged  to  have  been  done  by  him  in  execution  of  his  office,  the 
affidavit  in  support  thereof  must  show  not  only  that  he  honA  fide  believed 
that  he  was  authorised  as  such  justice  to  act  as  he  did,  but  also  must 
allege  facts  showing  that  such  a  belief  might  have  been  entertained. 
An  allegation  that  the  act  complained  of  was  done  bond  fide  without 
malice  and  in  ignorance  of  any  cause  against  the  doing  thereof,  and  was 
done  in  the  execution  of  his  office  as  such  justice,  is  insufficient ;  the 
affidavit  should  state  the  facts  proved  before  the  justice  and  the  belief 
formed  by  him  upon  them  (^Rochfort  v.  Rynd^  8  L.  R.  Ir.  204  ;  and  see 
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went  he  most  go  in  costody.    He  was  detained  in  costody  for  a  day  and   Appendix. 
a  night    A  distress  warrant,  not  returnable  on  a  certain  day,  was  then  — ^ 

issued  by  the  defendants  reciting  a  conviction  adjudging  the  plaintiff  to  Note. 
pay  a  penalty  of  5/.  and  12*.  cost*.  Under  this  warrant  the  plaintifiTs 
goods  were  seized  and  sold.  A  conviction  was  then  drawn  ap  adjudging 
the  plaintiff  to  pav  a  penalty,  but  was  silent  as  to  costs,  and  there  was 
no  evidence  that  the  justices  had  adjudicated  on  costs.  On  appeal  to 
quarter  sessions  the  conviction  was  quashed.  Notice  of  action  was  given 
to  the  defendants  for  **  that  they  at  H.  on  the  1st  day  of  August,'*  etc., 
imprisoned  plaintiff,  and  also  for  that  they,  '*  on  the  said  first  day,"  seized 
hifl  goods.  In  the  interval  between  the  trespass  and  the  commence- 
ment of  the  action  was  passed  11  &  12  Vict.  c.  44.  It  was  held :  (1)  That 
the  notice  of  action  was  sufficiently  certain  as  averment  of  place  ;  and 
(2)  That  11  &  12  Vict.  c.  44,  s.  2,  applied,  the  acts  omplained  of  being 
in  excess  of  the  jurisdiction  of  the  justices,  and  that  trespass  lay  agaiust 
them. 

Jiutioe  Acting  Withoat  Jnxiidiotion. — Where  a  woman  having  been 
taken  iuto  custody  on  a  charge  of  concealing  the  birth  of  her  illegitimate 
child  a  justice  made  an  order  for  the  examination  of  her  person,  under 
which  order  she  was  examined  by  a  medical  man.  In  an  action  against 
him  for  an  assault,  there  being  no  authority  either  at  common  law  or  by 
statute  enabling  a  justice  to  make  such  an  order,  it  was  held  that  the 
justice  was  not  entitled  to  notice  of  action  under   repealed  s.  9,  post^  > 

because,  although  he  might  have  acted  perfectly  bond  Jide,  and  in  the 
belief  that  he  had  authority  to  make  such  an  order,  there  was  nothing  in 
fact  upon  which  he  could  ground  such  belief  (^Agnew  v.  Johsan  and  Others^ 
42  J.  P.  424  ;  13  Cox  C.  C.  626  ;  47  L.  J.  M.  C.  67). 

Where  Section  does  not  give  Protection. — In  the  following  case  a 

J'ustice  of  the  peace  was  held  to  have  acted  without  jurisdiction,  and  to  be 
iable  to  an  action,  and  not  protected  by  11  &  12  Vict,  c  44,  s.  1.  The 
7  &  8  Geo.  4,  c.  cviii.,  s.  13,  empowers  certain  persons  to  make  a  rate 
upon  the  owners  of  Stratford  Abbey  Lands,  and  s.  15  empowers  a  justice, 
on  proof  of  demand  and  refusal  to  pay,  to  enforce  payment  by  distress 
warrant ;  s.  16  requires  the  warrant  to  be  directed  to  the  collector  ;  s.  36 
gives  power  of  appeal  against  the  rate  to  any  person  claiming  exemption 
on  the  grounds  that  the  lands  rated  are  not  Abbey  lands ;  and  by  s.  42 
the  decision  of  quarter  sessions  on  appeal  is  final.  The  plaintiff  having 
been  rated  and  refused  to  pay,  D.,  a  justice,  issued  a  distress  warrant 
directed  to  S.,  the  collector,  who  executed  it.  The  plaintiff  sued  D.  &  S. 
in  trespass,  and  the  jury  found  that  the  laud  in  respect  of  which  the  rate 
was  made  was  not  Abbey  land.  The  court  held,  first,  that  the  plaintiff 
was  not  bound  to  appeal  to  the  sessions,  but  might  try  the  validity  of  the 
rate  by  an  action  uf  trespass  ;  second,  that  D.  had  acted  without  jnrisdic- 
tion,  and  was  liable  to  such  action,  and  not  protected  by  11  &  12  Vict 
c.  44 ;  and  third,  that  S.  being  the  person  to  whom  the  warrant  was 
directed,  and  who  was  required  to  execute  it,  was  an  officer  of  the  law, 
and  protected  by  the  Constables  Protection  Act,  1750  (24  Geo.  2,  c.  44), 
9.  6  (^Pedley  v.  DavU,  26  J.  P.  343  ;  32  L.  J.  C.  P.  374  ;  8  Jur.  263  ; 
10  C.  li.  (N.8.)  492  ;  5  L.  T.  253). 

A  warrant  issued  by  a  justice  founded  upon  an  information  which 
discloses  no  criminal  offence  cannot  be  sustained  by  proof  that  there  was 
in  fact  parol  evidence  on  oath  given  which  conveyed  a  criminal  charge. 
Trespass  is  maintainable  under  the  Justices  Protection  (Ireland)  Act, 
1849  (12  &  13  Vict.  c.  16),  s.  2  (similar  in  terms  to  s.  2  of  this  Act), 
if,  in  the  particular  act  of  issuing  the  warrant,  the  magistrate  acc^ 
without,  or  in  excess  of,  jurisdiction,  although  he  had  a  general  jurisdic- 
tion over  the  subject-matter  of  the  inquiry.  In  such  a  case  the  magistrate 
is  not  protected  bys.2ofl2&13  Vict  c.  16,  although  he  honA  fid 
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^ppa&diz.    believed  that  he  was  acting  within  bis  jarisdiction  (Lawretuon  t.  BUI, 

. 10  It.  C.  L.  R.  177).    And  see  West  v.  Snudlwood,  3  M.  &  W.  418 ; 

NoTl.         6  D.  P.  C.  580  ;  2  Jur.  428. 

In  Besnelly.  Wilson^  17  J.  P.  567  ;  1  E.  &  B.  489  ;  22  L.  J.  M.  C.  94 ; 
17  Jnr.  664,  it  was  held  that  a  summons  to  appear  after  conTiction  to  show 
cause  against  being  committed  in  default  of  paying  a  fine  is  not  the 
summons  mentioned  in  this  section. 

8.  Provision  where  one  Justice  makes  a  conviction  or 
order  and  another  grants  a  warrant.]  Where  a  conviction 
or  order  shall  be  made  by  one  or  more  justice  or  justices  of  the 
peace,  and  a  warrant  of  distress  or  of  commitment  shall  be  granted 
thereon  by  some  other  justice  of  the  peace  bon^  fide  and  without 
collusion,  no  action  shall  be  brought  against  the  justice  who  so 
granted  such  warrant  by  reason  of  any  defect  in  such  conviction 
or  order,  or  for  any  want  of  jurisdiction  in  the  justice  or  justices 
who  made  the  same,  but  the  action  (if  any)  shall  be  brought  against 
the  justice  or  justices  who  made  such  conviction  or  order. 

This  section  prevents  a  justice  from  being  made  liable  for  the  acts  of 
another,  and  confines  his  liability  to  his  own  acts  only. 

4.  Provision  where  distress  warrant  issued  for  poor 
rate — Exercise  of  discretionary  power  by  justice.]  Where 
any  poor  rate  shall  be  made,  allowed,  and  published,  and  a  warrant 
of  distress  shall  issue  against  any  person  named  and  rated  therein, 
no  action  shall  be  brought  against  the  justice  or  justices  who  shall 
have  granted  such  warrant  by  reason  of  any  irregularity  or  defect 
in  the  said  rate,  or  by  reason  of  such  person  not  being  liable  to  be 
rated  therein  ;  and  in  all  cases  where  a  discretionary  power 
shall  be  given  to  a  justice  of  the  peace  by  any  Act  or  Acts  of 
Parliament,  no  action  shall  be  brought  against  such  justice  for  or 
by  reason  of  the  manner  in  which  he  shall  have  exercised  his 
discretion  in  the  execution  of  any  such  power. 

In  a  case  where  the  justices  refused  to  issue  a  distress  warrant  to  enforce 
a  poor-rate,  the  objection  to  the  rate  being  that  the  house  rated  was  not 
within  the  bounds  of  the  particular  parish,  although  they  were  shown  this 
proviso,  which  protected  them  from  any  liability  in  issuing  their  warrant, 
the  court  granted  a  rule  nUi  in  the  alternative  for  a  mandamus  to  issue, 
or  a  rule  under  the  fifth  section  (^Reg,  v.  J  J,  of  Great  YamunUh, 
14  J.  P.  320  ;  4  N.  S.  C.  313),  but  it  was  afterwards  discharged  with  costs 
(14  J.  P.- 820,  769),  Patteson,  J.,  saying  (referring  to  Weaver  v.  Pricr, 
3  B.  &  A.  409)  that  the  section  will  not  protect  the  justice  where  the  land 
is  not  in  the  parish.    See  also  Ihirnley  v.  Worthington^  10  L.  J.  M.  C.  81, 

See  as  to  discretion,  ante,  pp.  19,  77,  124,  310,  312,  313, 

5.  Where  justice  acts  under  Order  of  Queen's  Bench.]  In  all 

cases  where  a  justice  or  justices  of  the  peace  shall  refuse  to  do  any 
act  relating  to  the  duties  of  his  or  their  office  as  such  justice  or 
justices,  it  shall  be  lawful  for  the  party  requiring  such  act  to  be 
done  to  apply  to  her  Majesty's  Court  of  Queen's  Bench,  upon 
an  affidavit  of  the  facts,  for  a  rule  calling  upon  such  justice  or 
justices,  and  also  the  party  to  be  affected  by  such  act,  to  show 
cause  why  such  act  should  not  be  done  ;  and  if  after  due  service 
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his  jurisdiction,  any  person  injured  thereby,  or  by  any  act  done  Appendix^ 

under  any  conviction  or  order  made  or  warrant  issued  by  such         

justice  in  any  such  matter,  may  maintain  an  action  against  such 
justice  in  the  same  form  and  in  the  same  case  as  he  might  have 
done  before  the  passing  of  this  Act,  without  making  auy  allegation 
in  his  declaration  that  the  act  complained  of  was  done  maliciously 
and  without  reasonable  and  probable  cause  :  Provided  nevertheless, 
that  no  such  action  shall  be  brought  for  anything  done  under  such 
conviction  or  order  until  after  such  conviction  shall  have  been 
quashed,  either  upon  appeal,  or  upon  application  to  her  Majesty's 
Court  of  Queen's  Bench  ;  nor  shsdl  any  such  action  be  brought  for 
anything  done  under  any  such  warrant  which  shall  have  been 
issued  by  such  justice  to  procure  the  appearance  of  such  party, 
and  which  shall  have  been  followed  by  a  conviction  or  order  in 
the  same  matter,  until  after  such  conviction  or  order  shall  have 
been  so  quashed  as  aforesaid  ;  or  if  such  last-mentioned  warrant 
shall  not  have  been  followed  by  any  such  conviction  or  order,  or 
if  it  be  a  warrant  upon  an  Information  for  an  alleged  indictable 
offence,  nevertheless  if  a  summons  were  issued  previously  to  such 
warrant,  and  such  summons  were  served  upon  such  person,  either 
personally,  or  by  leaving  the  same  for  him  with  some  person  at  his 
last  or  most  usual  place  of  abode,  and  he  did  not  appear  according 
to  the  exigency  of  such  summons,  in  such  case  no  such  action 
shall  be  maintained  against  such  justice  for  anything  done  under 
such  warrant. 

This  section  makes  a  marked  distinction  between  an  act  done  by  a 
magistrate  in  a  matter  of  which  he  had  no  jarisdiction,  or  in  which  he 
exceeded  hi$t  jurisdiction,  and  an  act  irregnlarly  done  in  a  matter  of  which 
be  has  jurisdiction.  Where  a  magistrate  has  no  jurisdiction  his  act  is  no 
more  than  that  of  any  ordinary  indiridoal  done  withoat  any  authority  or 
pretence  of  ri^ht ;  and  the  party  injared  by  such  act  has  the  same 
remedy  by  action  against  the  one  as  against  the  other.  Bat  the  lefis- 
latnre  have  thought  it  right  that  it  shonld  first  be  ascertained  wheuier 
the  act  of  the  justice  was  really  done  in  a  matter  of  which  he  had  no 
jarisdiction,  or  in  respect  of  which  he  exceeded  his  jurisdiction,  before 
such  an  action  shonld  be  bronght  against  him,  and  not  to  leave  tliat  matter 
to  be  decided  at  niti  prius,  when  possibly  it  might  be  decided  in  the 
jostice's  favour  after  he  has  been  pat  to  all  the  expense  of  making  his 
defence  thereto.  It  is  provided,  therefore,  by  the  present  section  that 
the  action  shall  not  be  brought  for  anything  done  ander  a  conviction 
or  order  until  such  conviction  shall  have  been  qnashed,  nor  for  anything 
done  under  a  warrant  to  compel  appearance,  followed  by  a  conviction  or 
order,  until  the  conviction  or  order  be  quashed  ;  nor  for  anything  done 
under  such  warrant  not  followed  by  a  conviction  or  order,  or  under  a 
warrant  for  an  alleged  indictable  offence  if  a  summons  had  been  previoosly 
served  and  disobey^. 

Justices  Aciing  in  Excess  of  JnTiBdiotion.~This  and  s.  1  most  be  read 
together  ;  and  it  applies  to  only  those  cases  where  the  act  in  respect  of 
which  the  action  is  brought  against  the  justice  is  in  itself  an  excess  of 
jarisdiction.    Seep.  393,  ante. 

In  Barton  v.  Bricknell,  13  Q.  B.  393  ;  16  J.  P.  82  ;  15  Jur.  668 ; 
20  L.  J.  M.  C.  1,  the  defendant,  a  jastice,  convicted  the  plaintiff  ander 
29  Car.  2,  c.  7,  s.  1,  in  5«.  penalty  and  11<.  costs,  to  be  levied  by  distress  ; 
and  the  conviction  directed  that  in  case  of  non-payment  of  the  several 
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Appendix,   snms,  and  if  there  shoald  not  be  safficient  distress,  plaintiff  should  be  set 

publicly  in  the  stocks  for  two  hours,  unless  the  penalty  and  costs  were 

Note.  sooner  paid.  The  plaintiff's  goods  were  distrained,  but  the  conyiction 
was  afterwards  quashed  on  account  of  the  illegal  altematiye  of  confine- 
ment in  the  stocks,  and  an  action  of  trespass  was  brought  for  the  distress. 
It  was  held  that  the  defendant  ^-as  entitled  to  protection  under  s.  1  of 
this  statute,  and  that  s.  2  did  not  apply,  the  act  of  distraining,  for  which 
this  action  was  brought,  being  one  which  the  defendant  had  jurisdiction 
to  order.  Senihle^  if  the  ille^  altematiTe  had  been  acted  upon,  and  the 
plaintiff  put  in  the  stocks,  that  trespass  would  haye  lain  for  that.  Per 
£blb,  J. :  "  The  construction  of  s.  2  must  be  so  controlled  by  s.  I  as  to 
be  consistent  with  it,  and  that  is  done  by  so  construing  s.  2  as  to  confine 
its  application  to  cases  in  which  the  cause  of  action  arises  from  the  excess 
of  jurisdiction,  as  it  would  haye  done  in  this  case  if  the  plaintiff  had  been 
put  in  the  stocks  and  he  had  brought  his  action  for  that.**  And  CoLE> 
BIDGE,  J.,  flaid  :  *^  I  am  not  prepared  to  deny  that  the  present  case  falls 
within  the  literal  meaning  of  these  words  (those  of  the  second  section), 
for  this  is  an  act  done  under  a  conviction  in  a  matter  in  which  the  defen- 
dant his  exceeded  his  jurisdiction.  But  if  we  giye  diese  words  their  full 
literal  meaning  they  contradict  the  first  section.  We  must  then  try  to 
construe  them  so  as  to  g^ve  effect  to  the  whole  Act ;  and  I  think  we  do 
this  if  we  confine  s.  2  to  cases  in  which  tJie  act  by  which  the  plaintiff 
it  injured  is  an  act  in  excess  of  jurisdiction  ;  for  instance,  if  in  the  pre- 
sent case  the  plaintiff  had  been  placed  in  the  stocks  under  the  legal 
alternative,  and  the  action  had  been  brought  for  that,  in  'that  case  pro- 
bably trespass  would  have  lain.**  See^Uoi Newbould  y.  Coltmun,  15  J.  P. 
372  ;  20  L.J.  M.  C.  149;  6  Exch.  189  ;  Bait  y.  Parkinson,  15  J.  P.  356  ; 
20L.  J.  M.C.  208. 

When  means  of  knowledge,  as  distinguished  from  knowledge  actual  or 
implied,  is  relied  upon  to  sustain  an  action  against  a  justice  of  the  peace 
acting  judicially,  for  an  act  done  without  jurisdiction,  the  action  cannot 
be  in  trespass,  but  must  be  for  acting  maliciously  and  without  reasonable 
and  probable  cause  (Johiuton  y.  Afeldan^  L.  R.  Ir.  30  Q.  B.  and  Ex. 
Div.  15). 

Where  an  action  is  brought  against  a  justice  for  illegal  distress  fol- 
lowing a  conviction  which  has  been  qu&shed,  the  act  complained  of  is 
the  levy  of  the  distress  and  not  the  conviction  (^Pulley  y.  Fordkam, 
[1904]  2  K.  B.  .345  ;  68  J.  P.  321 ;  73  L.  J.  K.  B.  687),  and  in  a  case 
between  the  same  parties  where,  upon  the  face  of  a  summons,  it  appears 
that  the  justice  has  no  jurisdiction,  and  he  nevertheless  convicts,  and  the 
conyiction  is  subsequently  set  aside  and  an  action  brought  to  recoyer 
damages,  it  is  not  necessary  for«the  plaintiff  to  allege  and  prove  that  the  act 
was  done  maliciously  and  without  reasonable  and  probable  cause  (^PoUey  v. 
Fordham  (No.  2),  68  J.  P.  504  ;  20  T.  L.  R.  639). 

Meaning  of  Exceeding  Jurisdiction. — The  words  "  exceeding  his  juris- 
diction "  in  s.  2  of  11  &  12  Vict.  c.  44,  mean  assuming  to  do  something 
which  the  Act  under  which  he  is  proceeding  would  by  no  possibility 
justify,  as  in  the  case  of  Leary  y.  Patrick^  pott,  where  there  would  have 
been  no  authority  to  issue  a  distress  for  costs  not  adjudged  payable  by  a 
conviction  ;  or,  as  was  in  the  case  in  Barton  v.  Brickndl^  antt^  in  which 
case  there  was  no  power  to  put  the  plaintiff  in  the  stocks. 

In  Leary  y.  Patrick,  15  Q.  B.  266  ;  14  J.  P.  575  ;  19  L.  J.  M.  C.  211 ; 
4  New  Sess.  Cas.  258 ;  14  Jur.  932,  the  action  was  for  trespa.*^  by  false 
imprisonment  and  seizing  plaintiff *s  goods.  The  facts  were  as  follows  : — 
The  defendants,  as  justices,  convicted  the  plaintiff  (in  his  absence)  under 
the  Theatres  Act,  1843  (6  &  7  Vict.  c.  68),  of  keeping  an  unlicensed  theatre. 
Immediately  after  the  conviction  the  plaintiff,  being  in  the  justices* 
presence,  asked  leave  to  go  to  his  home.    One  of  the  justices  said  if  he 
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of  such  rule  good  cause  shall  not  be  shown  against  it,  the  said  Appendix* 

court   may  make  the  same   absolute,   with  or  without  or  upon         

payment  of  costs,  as  to  them  shall  seem  meet ;  and  the  said  justice 
or  justices,  upon  being  served  with  such  rule  absolute,  shall  obey 
the  same,  and  shall  do  the  act  required  ;  and  no  action  or  pro- 
ceeding whatsoever  shall  be  commenced  or  prosecuted  against  such 
justice  or  justices  for  having  obeyed  such  rule,  and  done  such  act 
so  thereby  required  as  aforesaid. 

Rule  to  JnsticeB. — It  will  not  in  all  cases  be  the  most  expedient  course 
to  proceed  under  s.  5  of  11  &  12  Vict.  c.  44,  when  a  question  arises  as  to 
the  justices'  jarisdiction.  The  20  &  21  Vict.  c.  43,  has  provided  a  new 
means  whereby  the  opinion  of  a  superior  court  can  be  obtained  on  a  point 
of  law  arising  before  the  justices  at  petty  sessions.  Where  a  rule  had  been 
moved  for  under  11  &  12  Vict  c.  44,  ».  5,  calling  upon  the  justices  to 
show  cause  why  they  should  not  issue  their  distress  warrant  for  levying 
a  rate,  or  why  they  should  not  state  a  case  under  20  &  21  Vict.  c.  43, 
Lord  Campbell,  C.J.,  said  that  a  special  case  toill  he  much  mare  eon- 
venient  {Luton  Local  Board  of  Healthy  app.  v.  DavU^resp.^  24  J.  F.  677  ; 
6  Jur.  581  ;  29  L.  J.  M.  C.  173  ;  2  E.  &  E.  678  ;  2  L.  T.  172).  The  court 
will  not  under  this  provision  grant  a  rule  merely  to  put  the  justices  in 
motion.  In  Reg,  v.  Kesteven  JJ.,  3  Q.  B.  810 ;  8  J.  P.  629  ;  13  L.  J. 
M.  C.  78,  Lord  Denhan,  C.J.,  said  that  it  must  be  taken  to  beigenerally 
known  that  the  Court  of  Queen's  Bench  will  not  entertain  a  case  in  such 
a  state  of  it  as  that  their  decision  may  merely  operate  to  put  the  court 
below  in  motion  ;  and  that  the  court  is  first  to  decide  upon  the  case  in 
one  way  or  another;  upon  that  adjudication  the  court  above  is  willing 
to  say  which  way,  upon  the  whole  matter,  the  final  decision  should  be. 
See  also  Bx  parte  Lewii,  52  J.  P.  773  ;  57  L.  J.  M.  C.  108  ;  16  Cox  C.  C. 
419  ;  21  Q.  B.  D.  191. 

The  issue  of  distress  warrants  for  non-payment  of  rates  is  a  ministerial 
and  not  a  judicial  act,  and  if  the  justices  refuse  to  issue  the  warrant, 
application  for  a  rule  is  properly  made  under  11  &  12  Vict.  c.  44,  s.  6 
CBcg.  v.  Marsham,  48  J.  P.  408  ;  50  L.  T.  142  ;  32  W.  R.  157  ;  and  see 
JR.  v.  JeffersoH,  post^  p.  402). 

Where  Juxiidiction  ousted  by  Claim  of  Bight— ^Statute  not  merely 
for  Jnstioei'  Protection. — An  information  was  laid  against  P.  under 
8.  51  of  the  Highway  Act,  1864  (27  &  28  Vict.  c.  101),  for  encroachment 
on  the  highway.  P.  set  up  a  claim  of  right  to  the  land,  and  the  justices 
were  of  opinion  that  such  claim  was  bond  fide^  and  thereupon  refused  to 
hear  the  case  on  the  ground  of  want  of  jurisdiction.  The  informant  applied 
under  this  section  for  a  rule  to  the  justices  to  show  cause  why  they  should 
not  hear  and  determine  the  case.  It  was  held  that  the  application  was 
properly  made  under  this  section,  as  its  application  was  not  limited  to 
cases  in  which  the  justices  need  protection  in  the  performance  of  their 
duties  C-B.  V.  Phillimore,  14  Q.  B.  D.  474  ;  48  J.  P.  774  ;  51  L.  T.  205  ; 
32  W.  R.  593  ;  and  in  R.  v.  Biron,  14  Q.  B.  D.  474  ;  49  J.  P.  68  j 
51  L.  T.  429  ;  64  L.  J.  M.  C.  77,  it  was  held  that  a  rule  under  this  section 
and  for  a  mandamus  calling  upon  justices  why  they  should  not  proceed 
to  hear  and  determine  the  matter  of  an  application  for  a  summons  are 
concurrent  remedies.  A  rule  under  this  section  is  not  confined  to  cases 
in  which  the  justices  need  protection  in  doing  any  act  relating  to  their 
duties. 

And  see  48  J.  P.  164  as  to  the  proper  procedure  when  justices'  jurisdiction 
is  ousted  by  claim  of  right. 

The  case  of  R.  v.  Perry,  L.  R.  9  Q.  B.  64  ;  38  J.  P.  422  ;  43  L.  J.  M.  C. 
46  ;  22  W.  R.  72,  is  now  overruled  by  the  last  two  cases. 

8.J.  2  n 
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Appendix.       Iii  R*  ^«  Biron,  iyprdy  it  was  also  held  that  an  application  under  this 

section  may  be  moved  bj  an  applicant  in  person. 

Note.  In  ft  c^se  where  jastices  had  decided  as  follows  :   *'  Upon  a  carefal 

consideration  of  the  evidence  and  the  wording  of  the  notice  (which  was 
dated  the  10th  Febmary,  1858,  and  bj  an  error  referred  to  *the  23rd  day 
of  February  nejet,*  instead  of  the  23rd  day  of  February  instant%  the 
magistrates  are  of  opinion  that  they  are  not  in  a  position  to  order  an 
assessment/'  in  respect  of  damages  under  an  inclosure  Act,  the  court 
granted  a  rule  commanding  them  to  hear  and  decide  the  case,  Lord 
Campbell,  C.J.,  saying,  **They  have  decided  that  they  are  not  in  a 
position  to  decide.  That  seems  to  be  quite  consistent  with  their  having 
heard  and  not  decided.  Their  duty  is  to  hear  and  decide  "  (^7%omin^  v. 
Benwtt,  22  J.  P.  399.  See  also  R.  v.  Evans,  54  J.  F.  471 ;  62  L.  T.  570). 
Where  justices  have  convicted  in  penalties  for  matters  within  their 
jurisdiction,  and  the  convictions  are  regular  in  form,  and  there  is  no 
legal  reason  shown  why  the  parties  convicted  have  not  paid  the  penalties, 
the  court  will  feel  bound  to  grant  a  rule  under  11  &  12  Vict.  c.  44,  s.  6, 
to  the  justices  to  issue  warrants  to  levy  the  amounts,  and  have  no  juris- 
diction to  refuse  to  do  so  on  the  ground  of  some  supposed  hardship  in  the 
number  of  the  convictions,  or  the  amount  of  the  costs  (In  re  Hartley, 
26  J.  P.  438  ;  31  L.  J.  M.  C.  232). 

Rule  to  enforce  Bate, — Where  a  person  rated  to  a  highway  rate 
neglected  to  appeal  against  it  in  time,  and  upon  being  summoned  to  appear 
before  a  justice  for  not  paying  it,  showed  a  seemingly  good  ground  of 
exemption,  and  the  justice  thereupon  refused  to  issue  a  distress  warrant 
against  him  ;  upon  an  application  for  a  rule  that  the  justice  should  issue 
his  warrant,  the  court  held  that  the  party  was  liable  to  the  rate,  as  he  had 
not  appealed  against  it,  and  they  therefore  made  the  rule  absolute  com- 
manding the  justice  to  issue  a  distress  warrant  for  its  recovery  (^Reg.  v. 
Oxfordshire  JJ,,  13  J.  P.  445  ;  18  L.  J.  M.  C.  222 ;  6  Dowl.  &  L.  288  ; 
14  Jnr.  575).  In  Reg,  v.  Shropshire  J  J,,  13  Q.  B.  654,  cited  in  Reg.  v. 
Oxfordshire,  J.  P.  1849,  p.  315  ;  3  N.  S.  C.  641,  it  was  also  held  that  a 
rule  under  11  &  12  Vict.  c.  44,  is  not  the  proper  remedy  to  try  the  validity 
of  an  exemption  from  the  highway  rate,  but  in  this  case  the  time  for  appeal 
had  not  gone  by.  But  the  court  will  not  in  all  cases  interfere  under  this 
section.  In  cases  of  much  complexity  or  difficulty,  or  where  the  question 
is  of  such  importance  that  the  parties  ought  to  have  their  ri^ht  of  appealing 
to  a  higher  tribunal,  in  case  they  should  be  dissatisfied  with  the  decision 
of  the  Court  of  Queen's  Bench,  that  court  will  not  in  general  interfere,  but 
will  leave  the  party  to  his  remedy  by  numdamus.  The  Court  of  Queen's 
Bench  is  bound  to  interfere  in  cases  where  justices  refuse  to  issue  a 
warrant  which  they  ought  to  issue ;  and  that  court  will  enforce  a  rule 
against  the  justices  in  such  a  case  though  there  may  be  no  information 
before  the  court  as  to  whether  any,  or  wluit  evidence  was  given  before  the 
justices  at  the  hearing,  or  what  the  defence  was.  In  such  a  case  all  that 
the  court  requires  is  that  the  facts  of  the  case  authorised  the  issuing  of  the 
warrant,  ana  that  the  justices  refused  to  issue  it  (Reg.  v.  Deverell,  3  £1.  & 
Bl.  372  ;  13  L.  J.  M.  C.  121). 

A  party  claiming  an  exemption  from  highway  rates  should  appeal 
against  the  rate,  and  if  he  has  allowed  the  time  limited  for  appeal  to 
expire,  he  cannot  set  up  the  claim  to  exemption  as  an  answer  to  a  rule 
under  11  &  12  Vict.  c.  44,  s.  5,  calling  upon  the  justice  to  issue  a  distress 
warrant  (Bletchington  v.  Peyton,  6  Dowl.  &  L.  288). 

In  the  case  of  7?.  v.  Jefferson,  48  J.  P.  393,  where  J.  was  rated  as 
occupier  of  premises  in  D.  parish,  and  also  in  G.  parish,  but  paid  the 
rates  to  D.  and  did  not  appeal  against  the  rate  made  by  G.  parisn,  on  an 
application  by  the  G.  overseers  for  a  distress  warrant,  the  justices  having 
declined  to  issue  it,  a  rule  under  this  section  was  moved  for.  It  was  held 
that  the  rule  must  be  made  absolute,  without  costs,  and  that  J.'s  proper 
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conrae  was  to  appeal  against  the  next  rate  to  the  qoarter  sessions,  when    Appendix. 

the  question  of  boandarr  conld  be  conclasiyely  decided.  

It  was  fonnerly  law  tnat  on  the  hearing  of  a  complaint  for  non-pajrment  Note. 
of  a  rate  the  justices  are  bonnd  to  issne  their  distress  warrant,  and  haye  no 
power  to  state  a  case  under  20  &  21  V^ict  c.  43,  and  that  the  proper  conrse 
was  to  appeal  against  the  rate  if  it  be  objected  to  (,Reg.  v.  Newman  and 
Others,  J  J.  of  OlouceHerahire,  29  L.  J.  M.  C.  117.  See  also  Wheeler  v. 
Brimington  Oversifers^  and  Sparrow  v.  Impington  Overseers^  29  L.  J. 
M.  C.  175  ;  and  6  Jur.  958).  Bnt  since  1884  it  is  otherwise,  and  justices 
hare  power  to  state  a  case  in  such  a  matter  (^JReg.  ▼.  Lord  Mayor  of  London, 
and  Brown,  52  J.  P.  70 ;  57  L.  T.  (N.8.)  491  ;  and  see  also  Fourth 
City  Mutual  Building  Society  t.  Churehwardent,  etc,  of  Bast  Ham, 
[1892]  1  Q.  B.  661  ;  56  J.  P.  440). 

Validity  of  Justices'  Order.— The  Court  uf  Queen's  Bench  will  inquire 
into  the  validity  of  an  order  of  justices  before  compelling  them  under  s.  5 
to  grant  a  warrant  of  distress  to  enforce  such  order,  and  will  refuse  a  rule 
for  that  purpose  when  the  order  appears  to  be  invalid.  A  party  upon 
appearing  before  justices  for  non-payment  of  a  church  rate  under  the 
Ecclesiastical  Courts  Act,  1813  (53  Geo.  3,  c.  127),  s.  7,  stated  to  the 
justices  that  he  disputed  the  validity  of  the  rate,  and  specified  several 
objections  ;  whereupon  the  justices  adjourned  the  hearing  to  admit  of  the 
party  in  the  meantime  taking  steps  to  dispute  the  rate.  Upon  the  day  of 
adjournment  no  such  steps  having  been  taken,  the  justices  made  an  order 
for  the  payment  of  the  amount  claimed,  but  afterwards  declined  to  issue  a 
distress  warrant  to  enforce  such  order  : — Held,  that  the  order  was  made 
without  jurisdiction,  as  a  bona  fide  objection  to  the  rate  had  been  taken  ; 
and,  therefore,  that  a  rule  under  s.  5  would  not  be  granted  to  compel  the 
issuing  of  such  distress  warrant  (22.  v.  Collint,  17  Q.B.  816  ;  16  J.  P.  230  ; 
21  L.  J.  M.  C.  73  ;  16  Jar.  422). 

Though  this  section  prescribes  that  if  a  justice  shall  refuse  to  do  any 
act  relating  to  his  office  he  may  be  directed  by  rule  of  court  to  do  it,  the 
court  is  not  authorised  to  order  justices  to  draw  up  one  joint  conviction 
instead  of  two  separate  convictions  agafnst  each  of  two  persons  against 
whom  a  joint  information  has  been  laid  and  determined  by  the  justices 
<7»  re  Clee  and  OshorTw,  21  L.  J.  M.  C.  112  ;  1  B.  C.  C.  31).  Again,  the 
Court  of  Queen's  Bench  will  not  interfere  under  this  section  in  a  case 
where  the  jcuisdiction  in  the  particular  matter  is  given  to  the  justices,  as 
in  such  a  case  the  justices  are  at  liberty  to  disregard  the  opinion  of  the 
court  if  they  dissent  from  it  (^Exj}arte  Board  of  Works,  Westminster 
District,  21  J.  P.  133,  and  Reg,  v.  Paynter,  21  J.  P.  626  ;  3  Jur.  511  ; 
7  E.  &  B.  328  ;  26  L.  J.  M.  C.  102,  where  a  magistrate  upon  a  complaint 
regularly  heard  before  him  gave  his  opinion  against  the  complainant ;  but, 
at  the  request  of  the  complainant,  he  refused  to  adjudicate  for  the  purpose 
of  enabling  the  complainant  to  take  the  opinion  of  the  Queen's  Bench. 
The  defendant  objected,  and  wished  the  magistrate  to  adjudicate  and 
dismiss  the  complaint  It  was  held  that  there  was  no  such  refusal  to 
adjudicate  as  to  entitle  the  complainant  to  a  rule  under  s.  5). 

Question  of  fact  within  Jurisdiction  of  Justice.— Where  owners  of 
houses  in  a  street  having  been  summoned  under  the  Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  to  show  cause  why  payment  of 
paving  expenses  of  such  street  should  not  be  ordered,  the  police  magistrate 
dismissed  the  complaint  on  the  ground  that  the  street  in  question  was 
not  a  **  new  street  "  within  the  meaning  of  aboye  statute.  On  a  motion 
under  s.  5,  calling  on  the  magistrate  to  show  cause  why  he  should  not  hear 
and  adjudicate,  it  was  held  that  he  had  done  so,  and  that  this  court  would 
not  therefore  interfere. 

"  The  present  mode  of  proceeding  under  the  statute  is  merely  a  substitute 
for  the  old  prerogative  writ  of  vMndamus.  being  a  more  speedy  and 
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Appendix,    economical  remedy  ;  but  this  remedy  will  only  apply  in  cases  where  a 

mandamus  would  lie "  :  Campbell,  C  J.    Eble,  J.,  however,  differed 

Note.  ^™  ^®  ^^^^  o^  ^^^  conrt,  and  held  that  the  decision  by  the  magistrate 
was  of  a  fact  going  to  his  jorisdiction,  and  that  this  conrt  conld  therefore 
review  his  decision  iReg,  t.  Dayman^  21  .1.  P.  340 ;  29  L.  T.  125  ; 
26  L.  J.  M.  C.  128  ;  3  Jur.  744  ;  7  El.  &  Bl.  672 ;  and  see  i?.  v.  Dunn, 
7  E.  &  B.  220  ;  3  Jur.  341  ;  26  L.  J.  M.  C.  74  ;  and  72.  v.  SheU,  46  J.  P. 
68 ;  50  L.  T.  690).  And  the  same  principle  was  upheld  in  Beg.  v.  Brown, 
and  Others,  JJ.  of  Monmovth,  21  J.  P.  357  ;  3  Jur.  745  ;  26  L.  J.  M.  C. 
183  ;  29  L.  T.  160,  where  upon  an  information  against  one  of  several 
owners  of  a  mine  under  the  repealed  statute  (18  &  19  Vict  c.  108,  s.  4), 
after  evidence  had  been  taken  in  support  of  the  complaint,  it  was 
objected  that  the  information  ought  to  have  been  laid  against  all  the 
owners  of  the  mine,  and  the  justices,  holding  the  objection  good,  thereupon 
dismissed  the  complaint;  but  the  court  held  that  the  objection  b^g 
untenable,  and  being  a  preliminary  one  in  the  nature  of  a  plea  in  abate- 
ment, the  justices  had  declined  jurisdiction,  and  therefore  the  court  made 
a  rule  absolute  calling  upon  them  under  this  section  to  hear  and  adjudicate 
upon  the  case. 

In  this  case  Coleridge,  J.,  gives  a  test  by  which  to  determine  whether 
justices  have  exercised  or  declined  jurisdiction  : 

Test  of  Adjudication. — "If  the  objection  be  such  that  whatever  the 
merits  of  the  case,  whether  the  defendant  be  guilty  or  not,  the  justices  hold 
that  they  cannot  decide  on  the  merits  owing  to  the  objection,  for  instance^ 
either  for  want  of  parties,  or  for  want  of  notice,  such  holding  is  a  declining 
of  jurisdiction,  and  not  an  adjudication.** 

Upon  a  summons  under  s.  77  of  the  Metropolis  Management  Amendment 
Act,  1862  (25  &  26  Vict.  c.  102),  to  enforce  the  apportionment  of  "  paving 
expenses/'  a  magistrate  has  power  to  receive  evidence  as  to  whether  the 
actual  expenditure  was  incurred,  and  incurred  solely,  in  paving  works.  If 
the  magistrate  refuses  to  receive  such  evidence,  he  may  be  directed  to  do  so 
by  m^indamus  (Beg.  v.  Marsham,  [1892]  1  Q.  B.  371 ;  56  J.  P.  164  ; 
61  L.  J.  M.  C.  52). 

In  Reg.  v.  Blanshard,  13  J.  P.  104 ;  18  L.  J.  M.  C.  110,  the  court 
refused  a  mandamus  to  the  justices  to  do  an  act,  as  it  appeared  that  they 
had  not  declined  to  exercise  their  jurisdiction,  but  had  entered  upon  the 
inquiry  and  decided,  though  erroneously.  In  Beg.  v.  Bristol  JJ.,  18  Jur. 
426 ;  3  E.  &  B.  479,  it  was  also  held  that  this  section  does  not  give  the 
court  power  to  grant  a  rule  calling  upon  the  justices  to  show  cause,  where 
before  the  statute  they  could  not  issue  a  mandamus  (^Ex  parte  MeLeod, 
25  J.  P.  84  ;  8  L.  T.  700). 

See  also  R.  v.  Byrde  and  Others  (JJ.\  and  the  Pontypool  6 as  Co.^ 
Ex  parte  Williams,  55  J.  P.  310  ;  60  L.  J.  M.  C.  17  ;  63  L.  T.  645.  In 
this  case  a  gas  and  water  company  were  bound  to  complete  a  reservoir  on 
a  certain  day,  otherwise  a  penalty  for  every  week  would  be  incurred.  A 
prosecutor  applied  for  a  summons  to  justices  five  years  after  date,  but  they 
refnsed  it  on  the  ground  that  more  than  six  months  had  elapsed  under 
11  &  12  Vict.  c.  43,  s.  11.  Again  prosecutor  applied  for  a  second  summons 
on  the  ground  of  its  being  a  continuing  offence  : — Held,  the  justices  were 
wrong  in  declining  to  iasue  the  summons  and  to  hear  and  determine  the 
matter. 

It  should  be  borne  in  mind  that  this  enactment  protects  the  justices  only,, 
and  not  the  parties,  if  the  warrant  cannot  be  supported,  and  that  under  this 
section  the  court  may  issue  process  to  the  justices,  even  where  the  law  is 
not  quite  clear ;  and  the  person  to  be  affected  by  the  act  commanded  may 
try  the  question  by  resisting  the  order  of  justices  {per  COLEBIDOE,  J.,  in 
Reg.  V.  Cotton,  15  A.  &  E.  574). 
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Ocwta. — On  motion  against  a  jastice  under  this  enactment,  as  well  as   Appendix. 

on  motion  for  mandamtut^  the  general  rule  is  that  the  court  will  order  the  

nnsnccessf ul  party  to  pa^  costs,  and  will  not  on  the  motion  for  costs  enter        Note. 
into  the  merits  of  the  original  application  {Reg,  t.  Ingham^  17  Q.  B.  884 ; 
21   L.  J.  M.  C.  125).     Further,  with  regard  to  proceedings  under  this 
flection,  see  Sparrow  v.  Impingtottj  29  L.  J.  M.  C.  176  n. ;  6  Jur.  953. 

Where  no  cause  is  shown  against  a  rule  under  11  &  12  Vict.  c.  44,  s.  5, 
the  court  will  not  make  the  rule  absolute  with  costs  unless  asked  for  by 
the  rule  (^Leamington  Priors  v.  Moultrie^  7  Dowl.  &  L.  311). 

The  court  will  not  giye  the  respondent  costs  on  dismissing  an  appeal 
against  a  decision  of  justices  where  the  question  is  a  fairly  arguable  one  ; 
neither  will  they  listen  to  an  application  for  that  purpose  in  the  term  after 
the  decision  QCostoelly  app.  v.  Cook^  resp.^  11  C.  B.  (N.s.)  242). 

Application,  How  Hade. — An  application  for  a  rule  against  justices 
under  this  section  can  only  be  made  by  counsel  (Ex  parte  Wallace,  [1902] 
2  K.  B.  488  ;  71  L.  J.  K.  B.  788 ;  18  T.  L.  R.  740). 

6.  Acts  done  under  warrant  when  conviction  is  confirmed 
on  api)eal.]  In  all  cases  where  a  warrant  of  distress  or  warrant 
of  commitment  shall  be  granted  by  a  justice  of  the  peace  upon  any 
conviction  or  order  which,  either  before  or  after  the  granting  of 
such  warrant,  shall  have  been  or  shall  be  confirmed  upon  appeal, 
no  action  shall  be  brought  against  such  justice  who  so  granted 
such  warrant  for  anything  which  may  have  been  done  under  the 
same  by  reason  of  any  defect  in  such  conviction  or  order. 

7.  Where  action  is  prohibited,  proceedings  may  be  set 
aside.]  In  all  cases  where  by  this  Act  it  is  enacted  that  no  action 
shall  be  brought  under  particular  circumstances,  if  any  such  action 
shall  be  brought  it  shall  be  lawful  for  a  judge  of  the  court  in 
which  the  same  shall  be  brought,  upon  appUcation  of  the  defen- 
dant, and  upon  an  affidavit  of  facts,  to  set  aside  the  proceedings 
in  such  action,  with  or  without  costs,  as  to  him  shall  seem  meet. 

8  A  9.  [Repealed  by  67  c£-  68  Vict,  c.  56.] 

10.  Action  not  to  be  brought  in  county  court  if  defendant 
objects.]  No  action  shall  be  brought  in  any  county  court 
against  a  justice  of  the  peace  for  anything  done  by  him  in  the 
execution  of  his  office  if  such  justice  shall  object  thereto  ;  and  if 
within  six  days  after  being  served  with  a  summons  in  any  such 
action  such  justice,  or  his  attorney  or  agent,  shall  give  a  written 
notice  to  the  plaintiff  in  such  action  that  he  objects  to  being  sued 
in  such  county  court  for  such  cause  of  action,  all  proceedings 
afterwards  had  in  such  county  court  in  any  such  action  shall  be 
null  and  void. 

"Certiorari''— It  has  been  held  that  if  a  justice  of  the  peace  be  sued  in 
the  county  court  for  an  act  done  in  the  execution  of  his  office,  and  gives 
notice  under  this  section  that  he  objects  to  being  sued  there,  the  plaint 
cannot  afterwards  be  removed  by  certiorari  ;  for  the  words  "  all  proceed- 
ings af  terwardH  had  in  such  county  court  in  any  such  action  shall  be  null 
and  void,"  render  cTerything  done  in  the  county  court  entirely  nugatory,  and 
place  the  matter  in  the  same  position  as  if  the  action  had  never  b^n  brought 
(Western  v.  Sneyd,  21  J.  F.  198  ;  26  L.  J.  Exch.  161 ;  1  H.  &  N.  703). 
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Appendix        11  ^  12.  [Repealed  by  56  d:  57  Vici.  c.  61.] 


NOTS. 


These  sectiouH  dealt  with  tender,  payment  into  conrt,  etc. 

Section  14,  infrUy  also  repealed  by  the  same  Act,  dealt  with  costs. 

In  place  of  the  cectioas  of  this  Act,  repealed  by  the  Pablic  Aathorities 
Protection  Act,  1893  (56  &  .57  Vict.  c.  61),  the  following  prorision*,  which 
apply  to  actions  brought  against  justices  for  acts  done  in  the  execntion  of 
their  office,  were  salmtitnt^  by  56  &  57  Vict.  c.  61. 

1.  Protaotion  of  pttMiis  acting  in  ezeoution  of  statatory  or  oihor 
public  dnty.  ]  '*  Where  after  the  commencement  of  this  Act  any  action, 
prosecution,  or  other  proceeding  is  commenced  in  the  United  Kingdom 
against   any  person   for  any  act   done  in   pursuance,  or  execution,  or 
intended  execution  of  any  Act  of  Parliament,  or  of  any  public  duty 
or  authority,  or  in  respect  of  any  alleged  neglect  or  default  in  the  execu- 
tion of  any  such  Act,  duty,  or  authority,  the  following  provisions  shall 
have  effect : 
"  (a)  The  action,  prosecution,  or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next  after  the  act, 
neglect,  or  default  complained  of,  or,  in  case  of  a  continuance 
of  injury  or  damage,  within  six  months  next  after  the  ceasing 
thereof : 
"(b)  Whererer  in  any  such  action  a  judgment   is  obtained   by  the 
defendant,  it  shall  carry  costs  to  he  taxed  as  between  solicitor 
and  client : 
**  (c)  Where  the  proceeding  is  an  action  for  damages,  tender  of  amends 
before  the  action  was  commenced  may,  in  lieu  of  or  in  addition 
to  any  other  plea,  be  pleaded.    If  the  action  was  commenced 
after  the  tender,  or  is  proceeded  with  after  payment  into  court 
of  any  money  in  satisfaction  of  the  plaintiff's  claim,  and  the 

Elaintiff  does  not  recover  more  than  tne  sum  tendered  or  paid, 
e  shall  not  recover  any  costs  incurred  after  the  tender  of  pay- 
ment, and  the  defendant  shall  be  entitled  to  costs,  to  be  tax^ 
as  between  solicitor  and  client,  as  from  the  time  of  the  tender  or 
pa3rment ;  but  this  provision  shall  not  affect  costs  on  any  injunc- 
tion in  the  action : 
**  (d)  If,  in  the  opinion  of  the  conrt,  the  plaiutiff  has  not  given  the 
defendant  a  suflficient  opportunity  of  tendering  amends  before 
the  commencement  of   the  proceedings  the  court  may  award 
to  the  defendant  costs  to  be  taxed  as  between  solicitor  and 
client." 
**  This  section  shall  not  affect  any  proceedings  by  any  department  of  the 
Government  against  any  local  authority  or  officer  of  a  local  authority." 

For  the  rules  regulating  tender  and  payment  into  court  in  ordinary 
actions,  see  the  Yearly  Supreme  Court  Practice. 

With  reference  to  clause  (a)  of  this  section,  see  Markeyand  Another  v. 
Tolworth  Joint  Hospital  DhtriM  Board,  69  L.  J.  Q.  B.  738  ;  and 
Polley  V.  Fordhani,  [1904]  2  K.  B.  345  ;  68  J.  P.  321  ;  73  L.  J.  K.  B. 
687  ;  20  T.  L.  U.  435. 

The  following  cases  under  repealed  sections  of  the  Justices  Protection 
Act,  1848,  as  to  notice  of  action  may  be  useful  for  reference  : 

It  has  been  held  that  a  magistrate  acting  in  the  execntion  of  his  office  is 
by  this  section  entitled  to  notice  of  action,  although  he  may  have  acted 
maliciously,  and  without  reasonable  and  probable  cause.  In  such  case  the 
question  whether  he  acted  bond  Jide^  or  used  his  office  colourably.  does  not 
arise  (^Kirhy  v.  Simpson,  18  J.  P.  696  ;  10  Exch.  358  ;  23  L.  J.  M.  C.  155  ; 
18  Jur.  983). 

The  notice  of  action  must  state  the  substantial  cause  of  action  intended 
to  be  relied  on  clearly  and  explicitly,  and  in  such  a  manner  as  will  not  be 
likely  to  mislead  the  justice  of  the  peace,  and  so  probably  prevent  his 
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tendAriDg  amends  ander  s.  11  (Taylor  v.  Ke$field^  19  J.  P.  663  ;  3  £1.  &   Appendix. 

B.  724  ;  23  L.  J.  M.  C.  169  ;  18  Jur.  747  ;  Mercer  t.  Qoooh,  15  L.  T.  219).  

In  reference  to  that  case,  Erle,  J.,  said,  ^*  A  justice  is  liable  to  be  used  in  Note. 
two  ways  for  acts  done  under  his  warrant :  if  he  has  acted  without  juris- 
diction, he  is  liable  for  an  action  as  for  a  trespass  ;  if  he  has  acted  within 
hi)B  jurisdiction  he  is  also  liable  to  an  action,  but  in  the  latter  instance  it 
most  be  an  action  on  the  case,  and  must  charge  malice,  and  I  think  a  notice 
of  action  in  such  a  case  must  also  charge  malice.  The  notice  of  action 
will  not  be  sufficient  if  it  omit  to  state  the  place  where  the  act  complained 
of  was  done,  and  a  tender  of  amends  will  not  cure  such  a  defect  (^Mart%n$  v. 
Upcher^  6  J.  F.  474  ;  11  L.  J.  Q.  B.  291 ;  which,  however,  had  reference 
to  the  Constables  Protection  Act,  1750  (24  Geo.  2,  c.  44)). 

It  is  doubtful  whether  a  justice  acting  entirely  without  jurisdiction  and 
colour  of  right,  as  in  Agneto  y.  Jobtojt^  ante,  p.  399,  is  entitled  to  notice 
under  this  section. 

With  reference  to  an  action  in  respect  of  a  matter  done  in  pursuance 
of  an  Act  of  Parliament y  it  may  be  useful  to  quote  the  language  of 
BAYLKr,  J.,  in  Smith  v.  Shaw,  10  B.  &  C.  284  ;  5  M.  &  R.  225.  Accord- 
ing to  the  decision  upon  similar  words  a  thing  is  to  be  considered  as  done 
in  pursuance  of  the  Act  when  the  person  who  does  it  is  acting  honestly  and 
hondjide,  either  under  the  powers  which  the  Act  gives,  or  in  discharge  of 
the  duties  which  it  imposes.  Though  he  may  erroneously  exceed  the 
powers  the  Act  gives,  or  inadequately  discharge  the  duties,  yet.  if  he  acts 
oondfide  in  order  to  execute  such  powers  or  to  discharge  sach  duties,  he  is 
to  be  conftidered  as  acting  in  pursuance  of  the  Act  and  is  to  be  entitled  to 
the  protection  conferred  upon  persons  whilst  so  acting.  This  is  established 
hj  Gaby  v.  WilU  and  Berks  Canal  Co.,  3  M.  &  S.  680.  Theobald  v. 
Crickmore,  1  B.  &  Aid.  227  ;  Parton  v.  Willinms,  3  B.  &  Aid.  330  ;  and 
Smith  V.  Wiltshire,  2  Bro.  &  B.  619  ;  and  Cook  v.  Leonard,  6  B.  &  C. 
351,  establish  the  same  point  as  to  constables  and  other  persons  acting  in 
obedience  to  a  justice*s  warrant.  And  see  the  Constables  Protection  Act, 
1750  (24  Geo.  2,  c.  44),  as  to  actions  against  constables. 

In  order  to  entitle  a  party  to  the  benefit  of  this  Act  he  must  be  actually 
a  justice  of  the  peace.  See  per  Parke,  B.,  in  Hughes  v.  Buchland, 
15  M.  &  W.  356  ;  and  Bush  v.  Green,  4  Bing.  N.  C.  41  ;  Udster  v. 
Borrow,  9  A.  &  E.  654.  See  note  to  s.  1  of  11  &  12  Vict.  c.  42,  as  to 
qualification  of  justices,  ante,  p.  289. 

This  section  and  the  next  do  not  apply  to  protect  a  county  councillor 
sued  for  slander  in  respect  of  words  ppoken  at  a  meeting  of  the  county 
council  for  granting  mnsic  and  dancing  licences  under  the  Disorderly 
Houses  Act,  1751  (25  Geo.  2,  c.  36),  s.  2,  notwithstanding  the  Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  ss.  3,  28  and  78  (^Boyal 
Aquarium,  etc.,  v.  Parkinson,  [1892]  1  Q.  B.  431  ;  56  J.  P.  404  ;  61  L.  J. 
Q.  B.  409  ;  66  L.  T.  513  ;  40  W.  R.  450  ;  8  T.  L.  R.  144,  352). 

Scmble,  "  words  spoken,"  are  not  *'  anything  done,"  within  the  meaning 
of  this  section  (^per  Fry,  L..T.,  Boyal  Aquarium,  etc.  v.  Parkinson, 
supra). 

13.  Damages.]  Iq  all  cases  where  the  plaintiff  in  any  such 
action  shall  be  entitled  to  recover,  and  he  shall  prove  the  levying 
or  payment  of  any  penalty  or  sum  of  money  under  any  conviction 
or  order  as  parcel  of  the  damages  he  seeks  to  recover,  or  if  he 
prove  that  he  was  imprisoned  under  such  conviction  or  order,  and 
shall  seek  to  recover  damages  for  any  such  imprisonment,  he  shall 
not  be  entitled  to  recover  the  amount  of  such  penalty  or  sum  so 
levied  or  paid,  or  any  sum  beyond  the  sum  of  twopence  as  damages 
for  such  imprisonment,  or  any  cost  of  suit  whatsoever,  if  it  shall  be 
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Appendix,    proved  that  he  was  actually  guilty  of  the  offence  of  which  he  was 

so  convicted,  or  that  he  was  liable  by  law  to  pay  the  sum  he  was  so 

ordered  to  pay,  and  (with  respect  to  such  imprisonment)  that  he 
had  undergone  no  greater  punishment  than  that  assigned  by  law 
for  the  offence  of  which  he  was  so  convicted,  or  for  non-payment 
of  the  sum  he  was  so  ordered  to  pay. 

14.  [Rt^ealed  by  56  db  67  Vict,  c.  61.] 
See  note  to  ss.  11  and  12  of  this  Act,  ante,  p. 

15.  Extent  of  Act.]  This  Act  shall  extend  only  to  England  and 
Wales  and  the  town  of  Berwick-upon-Tweed. 

16  &  17.  [Sections  16  and  17  {repealing  ho  much  of  7  Jac,  l,c.  5  ; 
21  Jan.  1,  c.  12  ;  14  Geo.  2,  r.  44,  as  relates  to  actions  against  justices 
of  the  peace,  and  also  43  Geo.  3,  c.  141,  and  all  other  Acts  or  parts 
of  Acts  inconsistent  with  the  provisions  of  this  Act),  repealed  by 
the  Statute  Laic  Revision  Act,  1875.] 

18.  Application  of  Act  to  cases  of  protection  onder  repealed 
Acts.]  This  Act  shall  apply  for  the  protection  of  all  persons  for 
anything  done  in  the  execution  of  their  office  in  all  cases  in  which, 
by  the  provisions  of  any  Act  or  Acts  of  Parliament,  the  several 
statutes  or  parts  of  statutes  hereinbefore  mentioned  and  by 
this  Act  repealed  would  have  been  applicable  if  ^his  Act  had  not 


19.  [Repealed  by  the  Statute  Law  Revision  Act,  1875.] 


THE  REVIEW  OF  JUSTICES  DECISIONS  ACT,  1872. 
(35  &  36  Vict.  c.  26.) 

An  Act  to  amend  the  practice  of  the  Courts  of  Law  with  respect  to  the 
Review  of  the  Decisions  of  Justices.  [18th  July  1872.] 

1.  Short  title.]  This  Act  may  be  cited  as  **  The  Review  of 
Justices  Decisions  Act,  1872." 

2.  Affidavit  of  ground  of  justice's  decision.]  Whenever  the 
decision  of  any  justice  or  justices  is  called  in  question  in  any 
superior  court  of  common  law  by  a  rule  to  show  cause  or  other 
process  issued  upon  an  ex  parte  application,  it  shall  be  lawful  for 
any  such  justice  to  make  and  file  in  such  court  an  affidavit  setting 
forth  the  grounds  of  the  decision  so  brought  under  review,  and 
any  facts  which  he  may  consider  to  have  a  material  bearing  upon 
the  question  at  issue,  without  being  required  to  pay  any  fee  in 
respect  of  filing  such  affidavit  or  any  stamp  duty  thereupon,  and 
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such  affidavit  may  be  forwarded  by  post  to  one  of  the  masters   Appendix, 
of  the  coDrt  for  the  pmpose  of  being  so  filed.  

See  11  &  12  Vict  c.  44,  8.  5,  ante,  p.  400.  This  affidarit  must  be  sworn 
by  the  jnstice  himself,  and  not  by  nis  clerk  or  a  police  constable  (i2.  v. 
Sperling,  37  J.  F.  87  ;  21  W.  R.  461). 

3.  Consideration  of  affidavit.]  Whenever  any  such  affidavit 
has  been  filed  as  aforesaid,  the  court  shall,  before  making  the  rule 
absolute  against  the  justice  or  justices,  or  otherwise  determining 
the  matter  so  as  to  overrule  or  set  aside  the  acts  or  decisions  of  the 
justice  or  justices  to  which  the  application  relates,  take  into  con- 
sideration the  matters  set  forth  in  such  affidavit,  notwithstanding 
that  no  counsel  appear  on  behalf  of  the  said  justices. 


STATEMENT  OF  CASE  BY  JUSTICES  FOR  OPINION 
OF  HIGH  COURT  OF  JUSTICE. 


THE  SUMMARY  JURISDICTION  ACT,  1857. 
(20  &  21  Vict.  c.  43.) 

1.  Interpretation.]  In  the  interpretation  and  for  the  purposes 
of  this  Act,  the  following  words  shall  have  the  meaning  hereinafter 
assigned  to  them  ;  that  is  to  say, 

"  Superior  courts  of  law  "  shall  for  England  mean  the  supreme 

courts  of  law  at  Westminster,  and  for  Ireland  the  supreme 

courts  of  law  at  Dublin  : 
"  Court  of  Queen's  Bench  "  shall  mean  for  England  the  Court  of 

Queen's  Bench  at  Westminster,  and  for  Ireland  the  Court  of 

Queen's  Bench  at  Dublin. 

For  definition  of  "  High  Court "  and  **  Supreme  Court,"  see  52  & 
63  Vict.  c.  63,  pott, 

2.  Justices,  on  application  of  a  party  aggrieved,  to  state  a 
case  for  the  opinion  of  superior  court.]  After  the  hearing  and 
determination  by  a  justice  or  justices  of  the  peace  of  any  informa- 
tion or  complaint,  which  he  or  they  have  power  to  determine  in  a 
summary  way  by  any  law  now  in  force  or  hereafter  to  be  made, 
either  party  to  the  proceeding  before  the  said  justice  or  justices  may, 
if  dissatisfied  with  the  said  determination  as  being  erroneous  in 
point  of  law,  apply  in  writing  within  three  days  after  the  same  to 
the  said  justice  or  justices,  to  state  and  sign  a  case  setting  forth 
the  facts  and  the  grounds  of  such  determination,  for  the  opinion 
thereon  of  one  of  the  superior  courts  of  law  to  be  named  by  the 
party  applying  ;  and  such  party,  hereinafter  called  the  appellant, 
^hall,  within  three  days  after  receiving  such  case,  transmit  the 
same  to  the  court  named  in  his  application,  first  giving  notice  in 


Digiti 


zed  by  Google 


410  Statement  of  Case  by  Jcsticbs,  etc. 

Appendix,   writing  of  such  appeal,  with  a  copy  of  the  case  so  stated  and 

signed,    to    the   other   party   to   the    proceeding  in   which    the 

determination  was  given,  hereinafter  called  the  respondent. 

Effect  of  8.  J.  Act,  1879,  s.  88. --Section  33  (2)  of  the  S.  J.  Act,  1879, 
ante,  p.  186,  preserves  intact  the  procedure  under  20  &  21  Vict.  c.  43, 
and  a  case  maj  be  stated  either  under  the  latter  Act  or  alternatively 
under  s.  33  of  the  S.  J.  Act,  1879,  and  r.  18  of  the  S.  J.  Rules,  1886, 
ante^  p.  226.  But  inasmuch  as  20  &  21  Vict.  c.  43,  is  embodied  in  the 
said  section,  and  is  extended  by  the  S.  J.  Act,  1879,  it  is  generally 
advisable  to  state  cases  under  the  combined  statutes  rather  than  under  the 
older  Act. 

It  is  now  settled  that  even  where  a  case  purports  to  be  stated  exclu- 
sively under  20  &  21  Vict.  c.  43,  the  justices  will  be  deemed  to  have 
stated  it  under  all  their  powers,  including  those  of  42  &  43  Vict.  c.  49, 
s.  33.  See  Rochdale  Building  Society  v.  Mayor,  etc.  of  Roelidale, 
51  J.  P.  134  :  and  Stohet  v.  Mitcheson,  66  J.  P.  616 ;  71  L.  J.  M.  C.  678, 
ante^  p.  188.  For  the  purposes  of  the  notes  upon  this  Act,  it  will  be 
treated  as  amended  and  extended  by  the  S.  J.  Act,  1879,  and  the  S.  J. 
Rules,  1886.    These  amendments  are : 

(1)  The  proceedings  which  may  be  made  the  subject  of  appeal  pre- 

viously contined  to  the  determination  of  an  information  or 
complaint  are  extended  so  as  to  include  any  conviction,  order, 
or  determination,  or  other  proceeding  of  a  court  of  summary 
jurisdiction  (42  &  43  Vict.  c.  49,  s.  33  (1),  ante,  p.  186). 

(2)  The  ground  of  appeal  which  under  20  &  21  Vict.  c.  43,  was  that 

the  decision  was  erroneous  in  point  of  law  now  may  be 
alternatively  that  it  was  delivei^  in  excess  of  jurisdiction 
(42  &  43  Vict.  c.  49,  s.  33  (1),  awAf,  p.  186). 

(3)  The  time  for  making  written  application,  to  the  court  is  extended 

from  three  to  seven  days  after  the  decision  of  the  court  of 
summary  jurisdiction  (S.  J.  Rules,  1886,  r.  18,  ante,  p.  226). 

(4)  The  written  application  must  be  left  with  the  clerk  of  the  court 

together  with  a  copy  of  the  application  for  each  justice  con- 
stituting the  court  (S.  J.  Rules,  1886,  r.  18,  ante,  p.  226). 

(5)  The  case  shall  be  stated  within  three  calendar  months  after  the 

date  of  the  application,  and  after  the  recognizance  shall  have 
been  entered  into. 

There  is  no  statutory  form  of  application  to  state  a  special  case.  The 
following  form  may  be  used  : 

To  A.  B.  and  G,  D.,  Esquires,  being  two  of  his  Maj^ty's  justices  of  the 
peace  for  the  of  and  a  court  of  summary  jurisdiction  sitting 

at  in  the  said 

In  the  matter  of  an  information  [or  complaint]  wherein  [I,  the  under- 
signed] E.  F.  was  informant  [or  complainant]  and  [I,  the  undersign^!] 
G,  H.  was  defendant,  heard  before  and  determined  by  the  court  of 
summary  jurisdiction  sitting  at  on  the  day  of  ,  19    . 

I,  the  undersigned  ,  being  a  person  aggrieved  and  dissatisfied  with 

your  determination  upon  the  hearing  of  the  said  information  [irr  com- 
plaint] as  being  erroneous  in  point  of  law  \or  in  excess  of  jurisdiction] 
do  hereby  pursuant  to  section  2  of  the  Summary  Jurisdiction  Act,  1857, 
and  section  33  of  the  Summary  Jurisdiction  Act,  1879,  and  the  Rules 
made  in  pursuance  of  the  last-mentioned  statute,  make  application  to  you 
to  state  and  sign  a  Case  setting  forth  the  facts  and  the  grounds  of  such 
your  determination  in  order  that  1  may  take  the  opinion  thereon  of  the 
King's  Bench  Division  of  the  High  Court  of  Justice. 

Dated  the  day  of  ,  19    , 

E.F, 
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JusticM  gnaMng  Case. — Jostices  should  not  grant  a  case  for  the   Appendix. 

opinion  of  the  court  when  the  application  appears  to  them  to  be  frivolous.         

A  case  ought  not  to  be  granted  unless  some  doubtful  point  of  law  has  Notk. 
been  raised  fit  to  be  referred  to  the  superior  court;  and  it  should  be 
borne  in  mind  that  the  court  has  no  jurisdiction  to  say  anything  but 
whether  the  justices  did  right  or  wrong  in  the  particular  case,  and  to 
answer  the  questions  submitted  to  the  court  by  the  justices.  See  the 
obserrations  of  Blackburn,  J.,  on  this  point  in  St,  Botolph  t.  White- 
ehapel,  24  J.  P.  564  ;  2  L.  T.  507. 

In  Ex  parte  Hurst ^  27  J.  P.  824,  the  justices  were  ordered  to  state 
a  ease  under  20  &  21  Vict.  c.  23,  where  the  evidence  was  doubtful  in  a 
conviction  for  poaching.  In  Cornwell^  app.  v.  Sanders^  rt^sp.^  3  B.  &  S. 
206  ;  32  L.  J.  M.  C.  6  ;  7  L.  T.  356  ;  9  Jur.  640 ;  11  W.  R.  87,  per 
CocKBUBN,  C.J.,  Blackburn  and  Mellob,  JJ.,  if  there  be  evidence 
before  the  justices  the  court  ought  not  to  review  their  decision  ;  but  per 
WiGHTMAN,  J.,  the  evidence  being  set  out,  the  court  might  review  their 
decision  and  reverse  it,  if  it  appeared  that  tbey  had  come  to  a  wrong  con- 
clusion. The  Act  only  gives  the  justices  the  power  of  asking  the  opinion 
of  the  court  upon  a  point  of  law  ;  and  the  question  for  the  court  is  not 
whether  the  justices  came  to  a  right  conclusion,  but  whether  there  was  any 
evidence  in  support  of  that  conclusion  (^Green  v.  Pennam^  22  J.  P.  727). 

In  a  case  stated  from  sessions.  Lord  Denman,  C.J.,  said  that  the 
justices  have  done  right  if  they  ask  the  opinion  of  the  court  whether  the 
facts  stated  in  the  case  will  warrant  the  finding  which  they  made  ;  but 
wrong  if  thejr  refer  to  the  court  the  mere  question  of  fact  and  ask  its 
opinion  as  a  jury  upon  it  {Reg,  v.  IHlkington,  8  J.  P.  724  ;  13  L.  J.  M.  C. 
64  ;  8  Jur.  267). 

Ab  to  a  Street. — Whether  a  *Mane'*  is  a  '^  street,*'  within  the  meaning 
of  the  Metropolis  Management  Acts,  is  a  question  of  fact  and  not  of  law ; 
and  a  magistrate  eannot  be  compelled  to  state  a  case  under  20  &  21  Vict. 
c.  43,  for  the  opinion  of  the  High  Court  upon  the  point  C^eg.  v.  Sheil^ 
49  J.  P.  68  ;  60  L.  T.  590). 

The  court  will  not  entertain  an  appeal  upon  a  question  of  fact.  There- 
fore when  a  magistrate,  upon  the  construction  of  the  ath  rule  of  s.  26  of 
the  repealed  Metropolitan  Building  Act,  1856  (18  &  19  Vict.  c.  122), 
decided  that  a  certain  place,  being  a  row  of  houses  forming  part  of  u  line 
of  thoroughfare,  was  a  street,  the  court  declined  to  interfere  with  his 
decision  (Newman^  app.  v.  Baker,  resv.y  8  C.  B.  (N.%)  200). 

A  question  as  to  what  is  a  '*  new  building  '*  within  the  repeated  Local 
Government  Act,  1858  (21  &  22  Vict.  c.  98),  s.  34  (now  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  ss.  157,  159),  may  properly  be  raised  as 
a  question  of  law  for  the  opinion  of  the  court  under  20  &  21  Vict.  c.  43 
ilTobbs  V.  Dance,  L.  R.  9  C.  P.  30  ;  38  J.  P.  56  ;  43  L.  J.  M.  C.  21 ; 
29  L.  T.  687). 

When  Case  granted. — In  the  following  case  it  was  held  that  the 
justices  properly  refused  to  state  a  case  under  the  Act.  A.  was  committed 
by  the  justices  for  deserting  his  wife  and  iamily.  It  appeared  that  they 
had  been  known  as  man  and  wife  for  twenty  years,  and  their  daughter, 
aged  37,  said  she  had  always  looked  upon  them  as  married  ;  the  man  had 
compromised  a  previous  charge  of  the  same  nature  by  agreeing  to  pay 
five  shillings  a  week.  In  1858  he  was  married  to  another  woman,  was 
charged  with  bigamy,  and  discharged.  On  the  hearing  of  the  charge  for 
desertion  it  was  contended  that  there  was  no  proof  of  th«  defendant's 
marriage  ;  it  was  then  proposed  to  call  the  woman,  but  he  objected  to  this 
on  the  ground  that  her  evidence  was  not  admissible.  The  justices, 
however,  committed  him,  and  refused  to  grant  a  case  ;  and  in  so  refusing, 
as  above  stated,  the  court  held  that  they  had  well  determined  QBeg,  v. 
Teomans,  24  J.  P.  149  ;  1  L.  T.  369).     The  remarks  of  Ceompton,  J., 
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Appendix,    ^tb  reference  to  the  above  case  desenre  attention  :  **  I  think,'*  be  said, 

'*  the  jostices  would  have  done  wrong  if  thej  had  stated  a  case  ;  thev  are 

Note.  ^^^7  to  do  so  when  they  are  disputed  questions  of  law  ;  here  the  question 
is  one  of  fact/'  Where  one  of  the  questions  in  dispute  is  the  meaning  of 
an  expression  in  a  statute  a  question  of  law  is  raised,  and  a  case  may 
properly  be  stated.  In  R,  v.  Bridge,  54  J.  P.  629  ;  69  L.  J.  M.  C.  49,  an 
hotel  proprietor  called  upon  a  metropolitan  vestry  to  remove  refuse,  bat 
the  vestry,  considering  it  to  be  trade  refuse  arising  from  the  hotel  boilers, 
refused,  except  on  payment,  pursuant  to  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict  c.  120),  ss.  126—129,  now  repealed.  The  mi^strate 
held  it  not  to  be  trade  refuse,  but  refused  to  state  a  case  because  it  was  a 
question  of  fact : — ffeld^  that  as  it  depended  on  the  construction  of  the 
statute,  there  was  a  question  of  law  involved,  and  that  the  magistrate  was 
bound  to  state  a  case.  Fry,  L.J.,  in  giving  judgment,  said  :  *^The 
magistrate  has  decided  that  no  point  of  law  arisen,  but  there  I  cannot 
agree  with  him.  The  case  includes  the  determination  as  to  what  interpre- 
tation is  to  be  placed  upon  certain  words  in  an  Act  of  Parliament*' 
(».^.,Hrade  refuse).  The  justices  should  therefore  bear  in  mind,  when 
asked  to  state  a  case,  that  they  are  only  bound  to  state  it  when  it  is  alleged 
that  their  determination  is  erroneous  in  point  of  law,  and  that  an  error  in 
a  matter  of  fact  is  no  ground  for  a  case  being  stated  under  the  Act  They 
should  also  remember  that  they  are  not  bound  to  grant  a  case  on  a  point 
of  law  if  they  shohld  be  of  opinion  that  the  application  is  frivolous. 
See  s.  4,  post.  See  also  Dyer  v.  Park,  38  J.  P.  294,  and  Re  Batingttokt 
School,  41  J.  P.  118,  and  £x  parte  Hawke,  10  T.  L.  K.  677. 

Justices  are  not  less  bound  to  state  a  case  because  their  decision  is  nnder 
a  private  Act  which  declares  their  decision  to  be  final  (^Deputy  Freemen  of 
Leicester,  app.  v.  Lewitt,  retp,,  57  J.  P.  344  ;  62  L.  J.  M.  C.  61 ;  68  L.  T. 
201). 

Per  Eble,  C.J.,  the  20  &  21  Vict  c.  43,  is  a  verjr  salutary  statute  ;  it 
was  intended  to  enable  all  these  summary  jurisdictions  to  obtain  an 
authoritative  decision  upon  any  point  of  law  which  may  arise  before 
them  (^Cxty  of  London  v.  Acockt,  8  C.  B.  (N.8.)  773).  And  per  MSLLOR,  J., 
in  Sweetman  v.  Gv^st,  L.  R.  3  Q.  B.  262  ;  37  L.  J.  M.  C.  69  ;  18  L.  T.  49  ; 
16  W.  R.  426,  the  20  k  21  Vict  c.  43,  was  intended  to  give  justices  an 
opportunity  when  exercising  summary  jurisdiction,  of  getting  advice  on 
points  of  law  in  cases  in  which  they  had  no  means  of  doing  so  before  the 
Act 

Statement  of  Case. — In  drawing  up  the  special  case  care  should  be 
taken  that  it  contains  every  question  which  it  is  desired  to  submit  for  the 
opinion  of  the  superior  court,  as  that  court  has  no  power  to  give  an  opinion 
on  a  question  asked  by  the  parties  to  the  case,  but  which  the  justices  by 
whom  the  c&^e  is  stated  have  not  submitted  tor  the  opinion  of  the  court 
(St,  Jamex,  Westmintter,  app.  v.  St.  Mary,  Battersea,  resp.,  29  L.  J.  M.  C. 
26 ;  6  Jur.  100).  See  also  HUU  v.  Hunt,  16  C.  B.  1,  where  the  court 
would  not  allow  a  special  case  to  be  amended,  by  raising  a  point  which  the 
parties  had  not  raised  for  the  consideration  of  the  court. 

The  duty  of  the  court  upon  a  case  stated  under  20  &  21  Vict  c  43,  s.  2, 
is  simply  to  answej:  the  question  of  law  put  to  them  by  the  justices  (^Buck- 
matter,  app.,  Reynolds,  resp,.  13  C.  B.  (N.S.)  62). 

The  proper  mode  of  stating  a  case  for  the  opinion  of  the  court  is  to 
submit  some  point  or  points  of  law  for  its  consideration,  and  not  to  seek 
the  decision  of  the  court  on  the  evidence  generally  as  to  its  sufficiency  to 
support  a  conviction  (Reg.  v.  Brennan,  6  C.  C.  C  381). 

No  point  can  be  stated  in  a  case  for  the  opinion  of  a  superior  court 
which  was  not  taken  before  the  justices ;  therefore,  upon  a  conviction 
under  the  Alehouse  Act,  1828  (9  Geo.  4,  c.  61),  for  knowingly  permitting 
persons  of  notoriously  bad  character  to  assemble  and  meet  together  in  his 
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inn,  against  the  tenor  of  bis  licence,  upon  a  case  stated,  it  was  held  upon    Appendix. 

the  argoment  of  the  case,  that  the  appellant  could  not  object  that  there         

was  no  eyidence  of  bis  knowledge,  that  point  not  having  been  taken  before        Xfwv 
the  justices  (Purku  v.  Huxtahle,  23  J.  i:».  197 ;  6  Jur.  790  ;  28  L.  J.  M.  C. 
221 ;  !£.&£.  780  ;  see  also  Mottram^  ^PP",  Eastern  Counties  Bail.  Co., 
resp.^  7  C.  B.  (N.8.)  58,  on  the  same  point). 

Upon  a  case  stated  under  this  statute,  in  which  certain  questions  of  law 
were  reserved  for  the  court's  consideration,  but  in  which  no  allusion  was 
made  to  the  period  of  limitation  provided  by  s.  11  of  the  Vaccination  Act, 
1871  (84  &  35  Vict.  c.  98),  under  which  the  conviction  took  place,  the  court 
decided  the  case  upon  the  question  of  limitation,  and  held  that  the  court 
was  competent  to  determine  any  question  of  law  arising  on  a  case  stated 
under  this  Act,  notwithstanding  that  the  question  was  not  raised  before 
nor  reserved  by  the  justices,  provided  that  the  question  did  not  depend 
upon  further  evidence  which  might  have  been  called  before  the  justices. 
The  case  of  Purkis  v.  Huxtahle^  supra^  was  thus  distinguished  by 
Blackburn,  J.,  at  p.  362  of  30  L.  T. :  **  It  is  also  said  we  ou^ht  only  to 
answer  the  question  raised  by  the  justices,  and  we  cannot  consider  points 
not  taken  before  them.  But  this  is  not  like  a  point  reserved  for  our 
confiideration  from  quarter  sessions,  to  which  our  decision  must  be  limited, 
but  we  are  directed  to  hear  and  determine  questions  of  law  which  arise 
upon  the  facts  stated.  The  answer  to  the  argument  derived  from  the  case 
cited  (^Purkis  v.  Huittable)  is  obvious.  The  objection  thus  raised  might, 
if  taken  before  the  justices,  have  been  cured  by  further  evidence.  When 
there  is  a  point  of  law,  the  effect  of  which  no  evidence  could  alter,  it  is 
competent  for  this  court  to  consider  it  under  20  &  21  Vict.  c.  43,  although 
the  justices  do  not  expressly  reserve  it."  See  also  Kavaiiagh  v.  Glomey^ 
10  Ir.  R.  C.  L.  210.  And  see  Rochdale  Building  Society  v.  Mayor  of 
Rochdale,  61  J.  P.  134  ;  ante,  p.  410. 

A  magistrate,  like  a  judge,  is  bound  to  know  the  law,  and  if  he  sees  the 
existence  of  any  fatal  objection,  even  though  that  objection  is  not  taken 
by  either  of  the  parties,  it  is  the  duty  of  the  magistrate  to  act  upon  what 
he  knows  to  be  the  law  ;  therefore  a  magistrate  cannot  refuse  to  state  a 
case  on  the  ground  that  an  objection  has  not  been  formally  brought  to  his 
notice,  where  the  objection  is  of  such  a  kind  as  goes  to  the  root  of  the 
whole  matter  before  him  for  adjudication,  and  one,  therefore,  which  he 
must  be  presumed  to  have  known.  In  making  absolute  a  rule  to  compel  a 
magistrate  under  such  circumstances  to  state  a  case,  the  court  refused  to 
allow  the  appellant  the  costs  of  the  rule,  because  he  had  not  raised  the 
objection  distinctly  before  the  magistrate  (^Ex  parte  Markham,  34  J.  P. 
150  ;  21  L.  J.  C.  l\  748  ;  21  L.  T.  748  ;  18  W.  R.  258). 

Where  Jurisdiction  Declined. — The  justices  cannot  state  a  case  which 
they  decline  to  hear  for  want  of  jurisdiction.  Per  Blackburn,  J.,  "  I 
think  nothing  can  be  clearer  than  that  the  justices  made  a  mistake  in 
granting  a  case,  as  the  statute  20  &  21  Vict.  c.  43,  does  not  apply.  The 
justices,  when  the  question  of  jurisdiction  was  raised  before  them,  decided, 
rightly  or  wrongly,  that  they  had  no  jurisdiction.  If  they  were  right, 
then  the  parties  can  only  go  and  renew  the  information  before  other 
justices  who  are  not  interested.  If  they  were  wrong,  then  the  remedy  is 
to  apply  for  a  rule  under  Jervls*  Act,  commanding  them  to  hear  and  deter- 
mine the  case.  There  was  no  need  of  a  case  to  be  stated  under  20  &  21  Vict. 
c.  43,  to  raise  the  point  of  law  regarding  the  interest  of  parties.  The  Act 
20  &  21  Vict  c.  43,  was  only  intended  for  those  cases  where  formerly 
there  was  no  means  of  bringing  the  matter  otherwise  before  the  superior 
coart,  but  it  was  never  intended  to  decide  in  this  way  a  question  of  juris- 
diction. The  parties  have  mistaken  their  remedy"  (^Wakefield  Local 
Board  v.  West  Ridi?ig  Bail.  Co.,  30  J.  P.  389,  628 ;  12  Jur.  160,  936  ; 
35  L.  J.  M.  C.  69  ;  13  L.  T.  590  ;  14  W.  R.  100  ;  and  see  R.  v.  Dublin  J  J., 
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Alip61ldix.  B  Ir.  R.  C.  L.  548).  Where,  however,  the  justices  have  heard  the  case, 
_  and  determined  to  dismiss  the  information  on  the  ground  that  thej  have 
Note         ^^  jnrifldicdon,  thej  maj  state  a  case. 

In  B.  V.  Wisbech  J  J,,  64  J.  P.  743  ;  7  T.  L.  R.  2,  an  information  for  an 
offence  committed  on  March  26th,  was  hiid,  nnder  the  Craeltj  to  Animals 
Act,  1849  (12  &  18  Vict  c.  92),  s.  16  {repealed^  on  April  26th.  The 
juftticcH,  on  objection  taken,  held  that  the  information  was  too  late.  No 
case  was  applied  for  within  seven  days,  and  the  proseeator  applied  for  a 
vtandamus  to  hear  and  determine  : — Held^  that  as  an  application  for  a  case 
to  be  stated  was  a  more  convenient  remedy,  a  role  for  a  fiumdamuM  was 
refused . 

Where  justices  hear  an  information  or  complaint  and  dismiss  it  on  the 
ground  that  they  have  no  jurisdiction,  and  at  the  same  time  offer  to  state 
a  case  for  the  opinion  of  one  of  the  superior  courts,  a  rule  will  not  be 
granted  by  the  court  desiring  the  justices  to  hear  and  determine  the 
matter.  In  such  an  event  the  justices  would  have  adjudicated,  and  the 
court  cannot  command  them  to  decide  in  a  particular  manner  a  case  in 
regard  to  which  they  have  jurisdiction  (^  parte  McLeod^  3  L.  T.  700  : 
25  J.  F.  84). 

If  a  defendant  be  charged  with  obstructing  the  works  of  a  local  board 
of  health,  he  is  not  necessarily  entitled  to  have  the  case  dismissed  by  the 
magistrates  because  the  obstruction  took  place  in  the  assertion  of  a  private 
right.  Nor  are  justices,  nnder  such  circumstances,  warranted  in  refasing 
as  frivolous  an  application  to  state  a  case  (i?^^.  v.  Pollard  (Justices  of  the 
West  Riding  of  Yorkshire),  14  L.  T.  599). 

Though  the  repealed  s.  108  of  32  &  33  Vict.  c.  70  (Contajfious  Diseases 
(Animals)  Act,  1868),  gave  a  power  of  appealing  from  the  justices  to  the 
quarter  sessions,  it  does  not  deprive  a  party  of  the  right  to  have  a  case  stated 
under  20  &  21  Vict.  c.  43  ;  and  if  the  justices,  having  heard  the  case,  deter- 
mine that  they  have  no  jurisdiction,  the  opinion  of  the  High  Court  will  be 
properly  applied  for  under  20  &  21  Vict.  c.  43,  instead  of  an  application 
for  a  mandamus  to  the  justices  (Muir  v.  Hore,  41  J.  P.  471  ;  47  L.  J. 
M.  C.  17  ;  37  L.  T.  315). 

Bates. — It  has  been  held  that  where  the  justices  have  no  jurisdiction 
to  inquire  into  the  validity  of  a  rate,  they  cannot  nnder  this  Act  state  a 
case  for  a  superior  court  (^Ex  parte  May,  26  J.  P.  340  ;  31  L.  J.  M.  C. 
161  ;  2  B.  &  S.426.  following  the  rule  in  JReg,Y.  Xirigston-on-T/iames  JJ.^ 
E.  B.  &  E.  256,  and  Reg.  v.  Bradshaw,  29  L.  J.  M.  C.  176  ;  6  Jur.  629, 
namely,  that  the  duty  of  magistrates  when  payment  is  sought  to  be 
enforced,  is  to  see  that  there  is  a  rate  as  is  alleged,  and  that  the  party 
summoned  is  assessed  to  it,  and  that  he  has  not  paid  his  assessment ; 
when  they  have  ascertained  these  matters,  the  rate  being  good  on  the  &ce 
of  it,  their  duty  is  to  enforce  payment,  and  not  to  enter  into  the  question 
of  its  legality,  which  is  for  the  jurisdiction  of  the  quarter  sessions  on 
appeal. 

But  in  R.  V.  Lord  Mayor  of  London,  52  J.  P.  70  ;  57  L.  T.  (N.S.)  491, 

it  was  held  that  under  s.  7  of  the  S.  J.  Act,  1884  (now  repealed,  but  see 

s.  13  (11)  of  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  post\  the 

.  magistrate  had  power  to  state  a  case  upon  a  point  of  law  which  arose  upon 

the  application  for  a  distress  warrant  for  the  non-payment  of  rates. 

Moreover,  justices  sitting  to  hear  an  application  for  the  issue  of  a  distress 
warrant  for  non-payment  of  poor  rates  are  not  necessarily  exercising  a 
ministerial  duty,  but  are  authorised  to  inquire  into  the  validity  of  the 
objection  raised  by  the  party  summoned,  and  whether  there  exists  any 
power  by  which  an  owner  can  be  rated  instead  of  an  occupier.  Such 
justices  are  a  court  of  summary  jurlidiction  (see  s.  13  (11),  Interpretation 
Act,  1889,  post,  which  repeals  the  S.  J.  Act,  1884,  s.  7),  and  are  authorised 
to  state  a  case  for  the  opinion  of  the  High  Court  {^Fourth  City  Mutual 
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Building  Society  t.  ChurchtoardeM^  ete.^  of  Eatt  Ham,  [1892 J  1  Q.  B.    Appendix. 
661 ;  56  J.  P.  440.    See  ante,  p.  403. 

This  enactment  gives  a  remedy  to  parti«»  in  cases  where  before  they  Note 
possessed  none ;  but  it  does  not  enable  parties  to  avoid  the  ordinary  and 
Intimate  modes  of  redress  which  already  existed.  Therefore  the  justices 
cannot  be  called  upon  to  grant  a  case  on  summary  proceeding  before  them 
to  enforce  payment  of  a  rate  where  an  appeal  lies  against  Uie  rate  to  the 
quarter  sessions,  and  the  only  objection  raised  is  as  to  the  validity  of  the 
rate  on  the  ground  that  the  party  derives  no  benefit  from  the  works  for 
which  it  was  made.  This  was  so  held  where  a  party  had  been  summoned 
by  commiKsioners  under  a  local  Act  before  jastices  to  show  cause  why  a 
distress  warrant  should  not  be  issued  to  compel  payment  of  a  \9.  10/2.  rate 
under  the  Act  in  respect  of  certain  sewage  works.  Before  the  justices 
the  party  summoned  contended  that  he  was  not  liable,  because  he  was  not 
benefited  by  the  works.  The  justices  decided  against  him,  and  refused  to 
grant  a  case  under  the  Act,  and  gave  a  certificate  under  s.4  that  the  appli- 
cation was  a  frivolous  one  {Reg.  v.  Glovcettershire  JJ,,  24  J.  P.  263 ; 
1  L.T.  294;  29L.J.  M.  C.  117;  2E.  &E.  420.  But  see  last  case).  It 
has,  however,  been  held  that  a  refusal  of  justices  to  enforce  by  distress, 
under  the  Poor  Law  Act,  1839  (2  &  3  Vict.  c.  84),  s.  1,  payment  of  money 
under  a  contribution  order  of  a  board  of  guardians  made  under  Article  83, 
Form  [M.]  of  the  Consolidated  Order,  is  a  ground  of  appeal  to  one  of  the 
superior  courts  under  20  &  21  Vict.  c.  43,  s.  2  (^City  of  London  Union 
(^Guurdians  of)  v.  Acocks,  8  C.  B.  (N.8.)  772). 

Again,  no  case  can  be  stated  under  20  &  21  Vict.  c.  43,  s.  2,  unless  the 
determination  of  the  justice  be  upon  an  information  or  complaint ;  conse- 
quently, it  was  held  that  a  case  could  not  be  stated  on  the  refusal  of 
justices  to  grant  a  certificate  for  a  beer  licence  under  32  &  33  Vict.  c.  27 
(Garretty  v.  FotU,  L.  R.  6  Q.  B.  86  ;  40  L.  J.  M.  C.  1 ;  23  L.  T.  410  ; 
S.  C.  West  V.  Potts,  34  J.  P.  760)  ;  but  this  is  otherwise  since  S.  J.  Act, 
1879,  8.  33,  ante,  p.  186. 

Similarly  it  has  been  held  that  justices  have  no  power  to  state  a  case  on 
refusing  to  make  an  order  authorising  an  urban  sanitary  authority  to  enter 
premises  under  ».  305  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
inasmuch  as  their  refusal  is  not  the  determination  of  a  complaint  within 

20  &  21  Vict.  c.  43,  s.  2  (^Biss  Urban '  Sanitary  Authority,  apps.,  v. 
Aldrich,  resp.,  2  Q.  B.  D.  179 ;  41  J.  P.  132 ;  W.  N.  (1877),  p.  46  ; 
36  L.  T.  663  ;  46  L.  J.  M.  C.  183).  But  now  see  s.  33  of  the  S.  J.  Act, 
1879,  ante,  p.  186. 

Justices  sitting  in  petty  sessions  under  s.  10  of  the  County  Juries  Act, 
1825  (6  Geo.  4,  c.  50),  for  the  purpose  of  revising  the  jury  lists,  are  not 
a  court  of  summary  jurisdiction,  and  have  no  power  to  state  a  case 
iHagmaier  v.  WUUsden  Orerseers,  [1904]  2  K.  B.  316  ;  68  J.  P.  343  ; 
73  L.  J.  K.  B.  638  ;  90  L.  T.  683). 

Friendly  Sootetin. — Where,  by  the  rules  of  a  friendly  society,  disputes 
between  the  society  and  a  member  are  to  be  referred  to  justices  pursuant 
to  21  Ji  22  Vict.  c.  101,  s.  5  (repealed),  the  justices,  it  was  held,  might  be 
compelled  to  state  and  sign  a  case  under  20  &  21  Vict.  c.  43  (Watts  v. 
Kent  J  J. ;  Pearch  v.  Kent  JJ.,  35  L.  J.  M.  C.  190  ;  S.  a  Reg.  v.  Lambarde 
and  Others,  JJ,  of  Kent,  L.  K.  1  Q.  B.  388  ;  36  L.  J.  M.  C.  190;  14  L.T. 
448  ;  14  W.  R.  680 ;  but  this  was  overruled,  and  now,  whereby  the  rules  of  a 
friendly  society  disputes  between  the  society  and  a  member  are  to  be 
referred  to  justices,  such  justices  have  no  power  to  state  a  case  under  20  & 

21  Vict.  c.  43  (Callaghan  v.  Dollwen,  L.  R.  4  C.  P.  288  ;  38  L.  J.  M.  C. 
110  ;  17  W.  R.  733  ;  21  L.  T.  827  ;  overruling  WaUs  v.  Kent  JJ^  supra, 
and  see  an  article  at  33  J.  P.  497). 

Where  the  secretary  of  such  a  society  ii^  summoned  as  such  secretary 
before  the  justices  to  answer  a  complaint  against  the  society,  and  an  order 
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Appendix,    u  thereupon  made  against  the  society,  the  society  is  sahstantiallj   tiie 

appellant  for  the  parposes  of  procuring  a  case  to  be  stated  ander  20  k 

Note.  ^^  ^^^'-  ^'  '*'  »  ^^^*  therefore,  when,  after  the  application  for  the  case, 
the  secretary  has  resigned  his  post,  and  given  the  justices  notice  of  with- 
drawal of  the  application,  the  society  may  nevertheless  condnne  the  pro- 
ceedings, and  obtain  a  rule  ordering  the  case  to  be  stated  in  the  event  of  a 
refusal  by  the  jastices  (ihid.'). 

To  what  Seotion  applies. — The  section,  it  will  be  perceived, ap{>lies  only 
to  a  case  in  which  there  has  been  "a  hearing  and  determination  by  a 
justice  or  justices  of  the  peace  of  any  information  or  complaint  which  he 
or  they  have  power  to  determine  in  a  summary  manner.*'  Apparently, 
therefore,  before  the  S.  J.  Act,  1879,  s.  33,  a  case  could  only  be  stated  in 
proceedings  under  11  &  12  Vict.  c.  43  ;  but,  nevertheless,  in  Frend  t. 
Tolleshvnt  Knights,  23  J.  P.  677;  28  L.  J.  M.  C.  169;  6  Jur.  1080  ; 
33  L.  T.  (0.8.)  89  (which  related  to  the  liability  of  the  incumbent  of  a 
district  church  to  be  assessed  to  the  poor  rate  in  respect  of  the  tithe 
renteharge  apportioned  to  his  incumbency),  a  case  was  stated  under  20  Jc 
21  Vict.  c.  43,  s.  2,  and  the  statute  was  treated  as  being  applicajble  to  cases 
of  non-payment  of  poor  rates  ;  it  has,  however,  since  Wn  held  that  20  k 
21  Vict.  c.  43,  does  not  apply  to  a  decision  of  justices  at  a  special  sessions 
for  hearing  appeals  against  poor  rates,  upon  an  appeal  against  an  assess- 
ment. Such  a  case  should  be  stated  under  s.  11  of  the  Quarter  Sessions 
Act,  1849  (12  &  13  Vict.  c.  45)  (Wkeeler  v.  Brimington,  24  J.  P.  261, 
660  ;  6  Jur.  698  ;  2  L.T.  171  ;  29  L.  J.  M.  C.  175).  See  also  Sparrow  ▼. 
Impin^ton,  29  L.  J.  M.  C.  176  ;  6  Jur.  963.  But  now  see  A  v.  Lard 
Mayor  of  London  and  Brinvn^  52  J.  P.  70  ;  57  L.  T.  (N.S.)  491,  by  which 
it  was  decided  that  under  the  S.  J.  Act,  1879,  s.  33,  a  special  case  may  be 
granted  in  respect  of  an  application  to  issue  a  distress  warraut  for  non- 
payment of  poor  rate,  as  the  justice  so  sitting  came  within  the  repealed 
s.  7  of  the  S.  J.  Act,  1884,  as  acting  under  any  other  Act  than  the  S.  J. 
Acts,  and  that  s.  10  of  the  S.  J.  Act,  1884.  did  not  exclude  the  case.  See 
now  the  Interpretation  Act,  1889,  s.  13  (l\)y  post  It  has  been  held  that 
an  appeal  under  20  &  21  Vict.  c.  43,  s.  2,  is  not  the  proper  mode  of  pro- 
^  ceeding  when  the  justices  refuse  to  enforce  a  highway  rate  (^Walker  t. 
Great  Western  Bail.  Co.,  24  J.  P.  262  ;  29  L.  J.  M.  C.  107  ;  2  £.  &  £. 
325 ;  and  Neivington  v.  South  Eastern  Bail.  Co.,  42  J.  P.  420). 

Where  justices  dismiss  an  information  charging  the  prisoner  with  a 
criminal  oflfence,  and  decline  to  commit  him  for  trial,  they  have  no  power 
to  state  a  case  for  the  opinion  of  the  High  Court  as  to  whether  they  were 
right  in  law  in  doing  so  (^Foss  v.  Best,  22  T.  L.  R.  542  ;  75  L.  J.  K.  R.  575). 

A  special  case  may  be  stated  by  justices  for  the  opinion  of  the  High 
Court  upon  an  order  made  by  them  to  procure  vaccination  of  a  child 
Qffolloway  v.  Coster,  66  L.  J.  Q.  B.  293). 

The  Queen^s  Bench  Division  will  not  give  an  opinion  npon  a  case  stated 
by  a  court  of  S.  J.  on  an  application  made  under  s.  1  of  the  S.  J.  (Married 
Women)  Act,  1895  (58  &  59  Vict  c.  39),  for  an  order  under  that  Act ;  bat  . 
the  proper  remedy  of  the  party  dissatisfied  with  the  decision  of  the  court 
of  summary  jurisdiction  is  by  appeal  to  the  Probate,  Divorce,  and 
Admiralty  Division,  under  s.  4  of  that  Act  {Manders  v.  Manders,  61  J.  P. 
105  ;  66  L.  J.  Q.  B.  296  ;  but  a  special  case  may  be  stated  upon  a  point  of 
law  arising  on  an  information  to  enforce  payment  of  arrears  under  s.  9 
{Bnth^r  v.  Buther,  [1903]  2  K.  B.  270  ;  67  J.  P.  359 ;  72  L.  J,  K.  B.  826). 

The  court,  it  is  apprehended,  will  not  entertain  a  case  if  the  point  of  law 
involved  in  it  has  been  before  decided.  Where  the  quarter  sessions  sent 
a  case  for  the  opinion  of  the  Court  of  Queen's  Bench,  being  ignorant  that 
the  point  stated  in  it  had  been  previously  decided,  the  court  refused  to 
review  their  judgment  (iJ^^.  v.  Si.  John  the  Evangelist,  2  Jur.  46).  In 
Hastings  v.  St.  James,  Clerhenwell,  L.  R.  1  Q.  B.  43,  the  court  said  :   "  It 
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ifl  important  that  the  points  arising  on  settled  law,  which  are  determined,    Appendix* 
shoald  not  be  again  disturbed.**  

Section  2  empowers  the  justices  to  state  a  case  for  the  opinion  of  a  Note. 
superior  court  in  the  event  of  an  acquittal  as  well  as  of  a  conviction 
CDavyi  V.  Douglas,  23  J.  P.  135  ;  28  L.  J.  M.  C.  193 ;  32  L.  T.  283). 
And  it  would  seem  from  Ex  parte  Smith,  27  L.  J.  M.  C.  186,  that  a  judge 
at  chambers  can  grant  an  order  upon  the  justices  to  state  a  case  under  this 
Act.  See  ss.  5  and  7,  post,  as  to  the  authority  of  a  judge  at  chambers 
under  the  Act. 

A  case  stated  under  this  Act  set  out  the  grounds  of  the  determination 
in  respect  of  one  of  the  conclusions  at  which  the  justices  had  arrived,  but 
as  to  the  other,  set  out  objections  and  then  stated  that  they  were  over- 
ruled. This,  it  would  seem,  is  a  sufficiently  setting  forth  of  the  *'  grounds 
of  determination  "  within  the  meaning  of  the  Act  {Christie  v.  St,  Luke, 
Chelsea,  22  J.  F.  496  ;  27  L.  J.  M.  C.  153). 

In  Blackpool  v.  Bennett,  23  J.  P.  198,  it  was  held  that  a  case  stated 
under  20  &  21  Vict.  c.  43,  sufficiently  set  forth  facts  to  support  a  con- 
Tiction  under  a  byelaw  of  a  local  hoAvd  of  health,  when  such  facts  are 
stated  &H  warranted  an  inference  that  the  offence  had  been  committed. 

It  has  been  held  that  an  appeal  lay  to  a  superior  court  under  20  & 
21  Vict.  c.  43,  in  a  case  coming  within  the  Highway  Act,  1835  (5  & 
6  Will.  4,  c.  50,  8.  44),  repealed,  which  requires  the  justices  to  hear  and 
determine  any  complaint  made  to  them  against  the  accounts,  or  the  appli- 
cation of  moneys  received  by  the  surveyor  of  the  highways,  and  to  make 
such  order  thereon  as  to  them  shall  seem  meet  (7Vm79w^!n<2,  app.,  v. 
Bead,  resp,,  10  C.  B.  (N.8.)  308  ;  4  L.  T.  447  ;  30  L.  J.  M.  C.  223 ; 
9  W.  R.  659). 

The  justices,  though  not  bound  to  grant  a  case  if  they  are  of  opinion 
that  the  application  is  frivolous,  ought  nevertheless  to  do  so  when  it  is 
shown  that  the  party  applying  for  it  was  asserting  a  right,  as  a  disputed 
right  of  way,  and  tne  proceedings  arise  out  of  the  assertion  of  that 
right. 

The  justices  are  not  bound  to  state  a  case  under  20  &  21  Vict.  c.  43, 
when  the  application  discloses  no  point  on  which  a  case  ought  to  be 
granted :  per  Mellob,  J.,  Bt^a.  v.  Butlandshire  J  J.,  13  L.  T.  722.  ' 

The  power  of  appeal  to  the  quarter  sessions  given  by  the  Obscene 
Publications  Act,  1857,  20  &  21  Vict.  c.  83  (Lord  Campbell's  Act),  does 
not  take  away  the  jurisdiction  of  the  magistrate,  under  20  &  21  Vict. 
c.  43,  to  state  a  case  under  that  Act  for  the  opinion  of  one  of  the  superior 
courts  on  a  point  of  law  arising  under  20  &  21  Vict.  c.  83  (^Steel  v. 
Brannan,  L.   R.   7   C.   P.  261  ;  41  L.  J.  M.  C.  85  ;  26  L.  T.   609  ; 

20  W*  R.  607. 

By  the  repealed  Metropolitan  Building  Act  (18  &  19  ^ict.  c.  122, 
B.  106),  power  to  appeal  to  a  superior  court  is  given  if  either  party  is  dis- 
satisfied with  the  determination  of  the  justice  in  respect  of  any  point  of 
law ;  and  it  has  been  held  that  the  power  to  state  a  case  under  20  & 

21  Vict.  c.  43,  is  not  thereby  taken  away  {Power  v.  Wigmore,  L.  R.  7  C  P. 
386  ;  27  L.  T.  148). 

Form  of  Case. — An  appeal  (by  special  case)  will  lie  under  s.  1 06,  although 
there  has  been  a  conviction  {Scott  v.  Legg,  10  Q.  B.  li.  236). 

With  regard  to  the  manner  in  which  a  case  should  be  stated,  it  is  to 
be  observed  that  the  court  expects  such  cases  to  be  submitted  to  the 
judges  in  a  complete  form.  Directions  as  to  the  form  of  the  case  are 
given  by  the  Crown  Office  Rules,  1906,  r.  131  :  **  Every  special  case  shall 
be  divided  into  paragraphs,  which  as  nearly  as  may  be  shall  be  confined  to 
a  distinct  portion  of  the  subject,  and  every  paragraph  shall  be  numbered 
consecutively.  The  taxing  master  shall  not  allow  the  costs  of  drawing 
and  copying  any  special  case  not  substantially  complying  with  this  rule 

S.J*  2  E 
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Appendix,    witftiont  tbe  special  order  of  the  court.*'    OrdiDarilr  the  coart  will  refoiie 

to  send  back  a  case  for  amendmeDt  under  tbe  Crown  Cases  Act,  184S 

NoTF  (11  &  12  Vict.  c.  78,  s.  4),  (^Reg.  t.  HoUoway,  1  Den.  C.  C.  R.  370 ; 
8  New  Sess.  Cases,  410 ;  18  L.  J.  M.  C.  60 ;  13  Jur.  36)  ;  and  casefl  for 
-the  consideration  of  the  judges  under  that  Act  are  not  to  be  lengthy 
narratiyes  of  the  facts  (Aw.  t.  Stear,  18  Jur.  41.  See  an  article  on 
"  Statement  of  Case"  in  52  J.  P.  196). 

A  case  for  the  opinion  of  one  of  the  superior  courts,  or  of  a  judge  of  any 
such  court,  may  he  stated  according  to  the  following  form  : 

In  the  High  Court  of  Justice,  Kino's  Bench  Division. 
Between  A,  B,,  appellant^  and  C.  2>.,  respondent. 

f    (1)  THIS  IS  A  CASE  stated  by  us,  the  undersigned,  two 
to  wit.     1     of  his  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
,  being  a  court  of  summary  jurisdiction  sitting  in  a  petty  sessional 
court   house   under  the  Summary  Jurisdiction  Acts,   1857  and    1879, 
,  on  the  application  in   writing  of  the  appellant   who  was   dissatisfied 

with  our  determination  as  being  erroneoas  in  point  of  law  as  hereinafter 
stated: 

(2)  At  the  (being  a  petty  sessional  court  house)  an  information 
lor  complaint]  was  preferred  by  >1.  B,  (hereinafter  called  the  appellant) 
under  the  statute  (here  quote  statute")  against  C.  D,  (hereinafter  called  thm 
re$tpondent),  for  that  he,  etc.  (as  in  the  information  or  eomplaint)j  which 
information  [or  complaint]  was  heard  by  us  on  the  day  of 
when  we  (here  set  out  the  adjudication  of  the  justices), 

(3)  And  whereas  tbe  appellant,  being  aggrieved  and  dissatisfied  with 
our  said  determination  a»  being  erroneous  in  point  of  law  [or  in  excess  of 
jurisdiction]  has.  pursuant  to  s.  2  of  the  statute  20  &  21  Vict  c.  43,  and 
s.  33  of  the  statute  42  k  43  Vict  c.  49,  and  the  Summary  Jurisdiction 
Rules,  1886,  duly  applied  to  us  in  writing  to  state  and  sign  a  Case  setting 
forth  the  facts  and  the  grounds  of  such  determination  as  aforesaid  for  the 
opinion  of  this  Court,  and  has  duly  entered  into  a  recognisance  as  required 
by  the  said  statutes  in  that  behalf. 

(4)  Now,  therefore,  we,  the  said  justices,  in  conapliance  with  the  said 
application,  do  hereby  state  and  sign  the  following  Case  : 

Case. 

(5)  Upon  the  heariog  of  the  said  information  [or  compkunt],  the 
following  facts  were  proTed  before  us  [here  set  out  in  regular  sequmee^ 
and  in  numbered  paragraphs,  such  facts  as  were  found  by  the  court  of 
summary  jurisdiction']. 

(6)  On  the  part  of  the  appellant  it  was  contended  that,  etc. 
(T)  On  the  part  of  the  respondent  it  was  contended  that,  etc. 

(8)  Our  attention  was  called  to  the  sereral  reported  cases  hereinafter 
set  out  [here  set  out  cases  with  references']. 

Opinion. 

(9)  [Here  set  out  the  opinion  formed  by  the  justices  either  in  eowneting^ 
making  an  order,  or  dismissing  the  information  or  complaint  respec- 
tively.] 

Question. 

(10)  The  question  upon  which  the  opinion  of  the  said  court  is  desired 
is,  whether  we,  the  said  justices,  being  such  a  court  of  summary  jurisdie- 
tion,  upon  the  above  statement  of  facts,  came  to  a  eorrect  determination 
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and  decision  in  point  of  law,  and,  if  not,  what  should  be  done  in  the  Appendix. 

premises.  J 

Dated  the  day  of  19    ,  at  the  coort  of  summary  jurisdiction        ^oTfi~ 

flitting  at,  etc. 

J.  P. 
J.  P. 

The  case  most  be  signed  by  the  justices ;  and  the  party  applying  for  the 
case  must  enter  into  a  recognizance  as  directed  by  statute  20  &  21  Vict. 
c.  43,  8.  3.  If  the  case  be  for  the  opinion  of  the  court,  it  must  be  set  down 
for  argument,  and  copies,  with  the  points  intended  to  be  argued,  must  be 
delivered  to  the  judges,  as  in  the  ordinary  practice  upon  a  special  case. 
But  if  it  be  for  the  opinion  of  a  judge,  tne  appellant  must  obtain  an 
appointment  for  the  bearing,  and  give  notice  thereof  to  the  respondent, 
and,  four  clear  days  before  the  day  appointed  for  the  hearing,  deliver  at 
the  judge's  chambers  a  copy  of  the  appeal.  (See  s.  11,  and  note  thereon, 
pott). 

A  case  stated  under  the  S.  J.  Acts  should  be  signed  by  all  the  justices 
taking  part  in  the  hearing  and  determination  of  the  court  of  summary 
jurisdiction  whether  assenting  to  or  dissenting  from  the  decision  of  that 
court  ^Barker  v.  Hodgson,  68  J.  P.  310). 

In  Potton  V.  Brown,  28  J.  P.  408  ;  39  L.  T.  363.  there  was  a  rule  niH 
to  strike  out  a  case  stated  by  justices  under  20  k  21  Vict.  c.  43,  on  the 
ground  that  the  application  to  the  justices  to  state  a  case  was  verbal  and 
not  in  writing.  The  court  not  being  unanimous  on  this  point  desired 
the  case  itself  to  be  argued,  which  was  done,  and  then,  by  arrangement, 
it  was  ordered  that  the  rule  should  drop,  each  party  paying  his  own 
costs. 

Application  for  Case.— The  application  to  the  justices  to  state  a  case 
must  he  made  within  three  days  after  the  hearing  and  detetinination  of 
the  matter  if  stated  under  this  Act,  or  within  seven  days  if  stated  under 
the  S.  J.  Act,  1879,  s.  33,  ante,  p.  186  (see  S.  J.  Rules,  18,  ante,  p.  226), 
but  see  note  at  p.  410,  ante  ;  and  it  has  been  held  that,  in  computing  the 
said  days,  Sunday,  when  it  is  the  last  of  those  days,  is  not  to  be  excluded 
(Winn  V.  Ronaldson,  12  L.  T.  711  ;  Peacock  v.  Regina,  22  J.  P.  403  ; 
4  C.  B.  (N.B.)264;  31  L.  T.  (0.8.)  101;  27  L.  J.  C.  P.  224,  and  see 
Rule  259  of  the  Crown  Office  Rules,  1906,  incorporating  Order  LXIV. 
of  S.  C.  Rules,  1883,  applying  to  time  and  computation  of  time  in  pro- 
cedure on  the  Crown  side  of  the  Queen's  Bench  Division.  If  the  case  is 
stated  under  the  S.  J.  Act,  1879,  s.  33,  and  S.  J.  Rules,  1886,  r.  18,  it  is  a 
condition  precedent  that  a  written  application  should  have  been  served  on 
the  justices  forming  the  court,  as  well  as  a  copy  of  the  same  on  their  clerk, 
within  the  seven  days  {Soutk  Staffordshire  Waterworks  Co.  v.  Sto7ie, 
19  Q.  B.  1).  168  ;  51  J.  P.  662  ;  66  L.  J.  M.  C.  122  ;  57  L.  T.  (N.s.)  368  ; 
Lockhart  v.  Mayor,  etc,  of  St.  Alhans,  21  Q.  B.  D.  188  ;  52  J.  P.  420  ; 
57  L.  J.  M.  C.  118  ;  36  W.  R.  800  ;  see  also  Ex  parte  Curtis,  3  Q.  B.  D. 
13).  Such  written  application  must  also  be  served  on  all  the  justices 
forming  the  court  whose  decision  is  appealed  against ;  service  upon  two 
out  of  five  is  insufficient  (JWestmore  v.  Payne,  [1891]  1  Q.  B.  482  ; 
65  J.  P.  440 ;  60  L.  J.  M.  C.  89;  64  L.  T.  55  ;  39  W.  R.  463 ;  17  Cox 
C.  0.  244  ;  7  T.  L.  R.  214). 

In  R.  V.  Bridge  (1890),  24  Q.  B.  D.  609  ;  54  J.  P.  629  ;  59  L.  J.  M.  C. 
49  ;  62  L.  T.  297  ;  17  Cox  C.  C.  66,  no  written  application  had  been  made 
to  the  justices  to  state  a  case,  but  only  an  oral  one.  Mathew,  J.,  said  : 
"  The  object  of  that  rale(i.<f..  S.  J.  Rules,  1886,  r.  18)  was  that  the  magis- 
trate and  parties  interested  should  have  proper  notice  of  the  application. 
But  here  it  is  admitted  that  it  was  made  in  open  court  when  everyone  was 
present.  I  think  the  application  was  quite  sufficient.'*  This  dictum  is 
inconsistent  with  the  decisions  in  the  South  Staffordshire  Waterworks 
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Appendix.    Co.  t.  Stojief  supra  f  and  Loekhart  t.  May  or  ^  etc.  of  St,  Alham,  tupra, 

It  is  to  be  observed  that  the  latter  case  is  a  decision  of  the  Court  of 

Note.        Appeal. 

In  Reg,  ▼.  The  Lord  Mayor  of  London  and  the  NorthHeet  White  Lead 
Co.),  57  J.  P.  277  ;  9  T.  L.  R.  426,  it  was  held,  following  the  Stt^k 
Staffordshire  Watertmrht  t.  8ton4},  that  the  copy  most  be  senred  on  the 
justices'  clerk  within  the  seren  days. 

On  the  hearing  of  the  appeal,  if  the  respondent  do  not  appear,  the 
appellant,  in  order  to  entitle  mm  to  the  judgment  of  the  court,  must  show 
tiSat  the  decision  of  the  justices  was  wrong  {Syred  v.  Carrvthers,  23  J.  P. 
87  ;  27  L.  J.  M.  C.  273  ;  4  Jur.  949  ;  1  E.  B.  &  E.  469). 

Time  for  Stating  Case. — If  the  case  is  stated  under  the  S.  J.  Act,  1879, 
s.  33,  it  must  be  stated  within  three  calendar  months  after  the  date  of  the 
application  and  after  the  recognizance  is  entered  into  (S.  J.  Rules,  1886, 
r.  18,  antfy  p  226). 

Application  was  made  on  September  2l8t,  189.3,  to  justices  to  state  a 
case.  The  case  was  not  stated  till  December  20th,  1893,  and  the  appeUant 
did  not  enter  into  his  recognizance  till  December  21st : — Held^  there  had 
been  no  compliance  with  r.  18  (Walker  t.  Delacombe,  58  J.  P.  88  ;. 
63  L.  J.  M.  C.  77).  In  Hughes  v.  WaveHree  L<fcal  Board,  68  J.  P.  654 ; 
10  T.  L.  R.  357,  it  was  held  that  the  statement  of  case  within  three 
months  by  the  justices  was  not  a  condition  precedent,  and  the  case  was. 
properly  stated  though  the  three  months  had  expired. 

Transmiuion  of  Case. — The  provision  that  the  appellant  shall  within 
three  days  after  receiving  the  case  transmit  the  same  to  the  court,  first 
*  giving  notice  in  writing  of  such  appeal,  with  a  copy  of  the  case  to  the 

other  party,  is  a  condition  precedent  to  the  right  of  appeal,  and  where  such 
provision  is  not  complied  with  the  court  has  no  jurisdiction  (  Woodhouse  v. 
Woods,  23  J.  P.  764,  759  ;  1  L.  T.  59  ;  6  Jur.  421  ;  29  L.  J.  M.  C.  149), 
Accordingly,  where  the  appellant  did  not  so  transmit  the  case  or  serve  the 
copy  of  it  until  after  the  expiration  of  such  three  days,  the  court,  upon  the 
application  of  the  respondent,  struck  out  the  case,  notwithstanding  he  had 
written  letters  to  the  appellant  amounting  to  a  waiver  of  the  objection 
(Morgan  v.  Edwards,  24  J.  P.  245  ;  5  H.&  N.  415  ;  6  Jur.  379  ;  29  L.  J. 
M.  C.  208).  Similarly  where  the  appellant  did  not  give  the  respondent 
written  notice  of  the  appeal  until  after  the  case  was  set  down,  the  High 
Court  held  that  they  had  no  jurisdiction  to  hear  the  appeal  (^Edwards  v. 
Roberts,  [1891]  1  Q.  B.  312  ;  65  J.  P.  439 ;  60  L.  J.  M.  C.  6).  In  LUtle  v. 
Donnelly,^  Ir.  C.  L.  li.  1,  it  was  held  that  service  of  the  copy  case  was^ 
not  a  sufficient  notice  of  appeal  under  this  section  ;  written  notice  should 
be  given,  and  see  South  Dublin  Union  v.  Jones,  12  L.  R.  Ir.  358.  The 
provision  that  the  case  must  be  delivered  to  the  respondent  within  a 
specified  time  is  imperative  and  cannot  be  waived.  But  semble,  if  the 
appellant  endeavours  to  comply  with  the  statute,  e.g.,  by  endeavouring  to- 
serve  the  respondent,  but  is  prevented  by  his  keeping  out  of  the  way,  he 
may  be  let  in  to  have  his  appeal  (Morgan  v.  Edwards,  supra).  When  a 
case  is  stated,  the  section  is  satisfied  if  the  appellant,  within  three  days  of 
his  obtaining  the  case  from  the  justice,  seeks  to  find  the  respondent,  but 
cannot  do  so,  and  within  such  three  days,  gives  notice  to  the  attorney  who- 
represented  the  respondent  before  the  justice,  and  after  the  expiration  of 
the  three  days  gives  notice  to  the  respondent,  who  does  not  object  Upon 
the  production  of  an  affidavit  of  these  facts  the  court  heard  the  appellant,, 
though  the  respondent  did  not  appear  (Syred  v.  Carruthers,  23  «J .  P.  37. ; 
1  E.  B.  &  E.  469  ;  27  L.  J.  M.  C.  273).  The  court  has  no  jurisdiction  to 
hear  an  appeal  against  the  decision  of  justices  by  way  of  case  stated  under 
this  section  unless  the  appellant  has  given  notice  in  writin|^  of  appeal 
together  with  copy  of  the  case  to  the  respondent.  Such  notice  was  sent 
only  to  respondents*  solicitors  and  not  to  respondents  themselves  : — HeW 
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(disdngaiahing  Syred  v   Carrttthers^  »upra\  insufficient  (Hill  v.  Wright  Appendix. 
and  WiUon,  60  J.  P.  812).  

A  case  having  been  stated  by  jnstices  under  20  &  21  Vict.  c.  4.H,  but  the  Note. 
appellant  not  firing  complied  with  the  conditions  required  by  that  Act, 
and  there  being  consequently  no  jurisdiction  to  hear  the  case  the  respon- 
dent applied  by  way  of  motion  to  strike  the  case  out  of  the  paper,  and  the 
application  was  granted  with  costs  against  the  appellant  (flreat  Northern 
arul  London  and  North  Weiftem  Joint  Committee ^  apps,  v.  Inetty  regp.^ 
2  Q.  B.  D.  284  ;  W.  N.  (1887),  p.  124  ;  41  J.  F.  710 ;  46  L.  J.  M.  C. 
237  ;  25  W.  R.  584).  But  the  respondent's  costs  were  refused  in  a 
similar  case  Qn  which,  however,  the  non-compliance  with  the  statute  was 
owing  to  the  sudden  death  of  one  of  the  partners  in  the  firm  of  solicitors 
acting  for  the  appellant)  by  the  Common  Pleas  Division  of  the  High 
Court  of  Justice  in  the  case  of  North  British  Rail,  Co,  v.  Holme  Cultram 
Local  Board,  M.  S.  Easter  Sittings,  1879. 

A  person  convicted  by  justices  applied  for  a  case  under  20  &  21  Vict. 
c.  43.  The  case  was  delivered  by  the  justices*  clerk  to  the  appellant's 
attorney  on  December  31st,  1862,  who  gave  notice  of  appeal  and  a  copy  to 
the  appointed  attorney  ;  and  on  January  Ist,  1863,  sent  by  post  the 
original  to  his  London  agent  to  be  lodged  in  court  The  London  agent 
received  it  the  next  day,  but  did  not  l<^ge  it  till  January  10th.  Under 
these  circumstances  it  was  held  that  the  case  had  not  been  duly  trans- 
mitted to  the  court  according  to  the  statute.  Sed  qtuere,  whether  if 
the  case  is  duly  put  into  a  regular  course  of  transmission  to  the  court,  e.g., 
by  post,  and  does  not  reach  it  within  time  in  consequence  of  something 
over  which  the  sender  has  no  control,  this  is  a  compliance  with  the  statute 
CBanht,  app.,  Goodwin,  resp.,  27  J.  P.  72 ;  3  B.  &  S.  548 ;  9  Jur.  891  ; 
32  L.  J.  M.  C.  87  ;  7  L.  T.  740). 

An  attorney  in  a  country  town,  instructed  by  the  London  attorneys  of 
the  parties  interested,  attended  to  resist  a  summons  before  justices  in 
the  country  town.  The  justices  decided  against  the  party,  who  beinff 
dissatisfied  sent  the  justices  a  written  notice  demanding  a  case  to  be  stated 
under  20  &  21  Vict.  c.  43.  The  justices  stated  the  case  and  sent  it  to  the 
country  agent  on  Thursday,  who  the  next  day  forwarded  it  to  the  London 
attorneys.  The  latter  deposited  the  case  in  the  office  of  the  court  on  the 
Monday  following.  Under  this  statement  of  circumstances  the  court  held 
that  the  country  agent  had,  presumably,  authority  to  reeeive  the  case  for 
the  appellant ;  and  that  as  the  case  had  not  been  transmitted  to  the  court 
within  three  days  after  it  had  been  received,  the  provisions  of  s.  2  of  20  & 
21  Vict.  c.  43,  had  not  been  complied  with,  and  consequently  the  appeal 
was  struck  out  (Pennell  v.  UxhHdge,  26  J.  P.  87  ;  31  L.  J.  M.  C.  92 ; 
8  Jur.  99  ;  5  L.  T.  685  ;  10  W.  R.  319).  Where  justices  have  delivered  a 
special  case  on  the  13th  of  the  month  and  the  case  is  not  transmitted  or 
lodged  at  the  Crown  Office  on  the  16th  of  the  month,  the  case  will  be 
struck  out  for  non-compliance  with  this  section  {Aspinall  v.  Sutton, 
[1894]  2  Q.  B.  349  ;  58  J.  P.  622  ;  63  L.  J.  M.  C.  205). 

The  court  will  not  order  a  case,  stated  under  20  k  21  Vict  c.  43,  to  be 
struck  out  because  the  intervention  of  days  on  which  the  offices  of  the 
court  are  closed  has  rendered  it  impossible  for  the  appellant  to  transmit  the 
case  in  time.  (The  case  was  received  on  Good  Friday  and  transmitted  to 
the  proper  court  on  the  following  Wednesday.)  Nor  is  it  a  condition 
precedent  that  the  case  shall  be  transmitted  in  the  time  limited  by  the 
Act,  the  words  of  which  are  directory,  and  the  court  may,  in  its  discretion, 
refuse  to  deprive  a  suitor  of  his  right  of  appeal  when  he  has  done  all  in  his 
power  to  comply  with  the  statutory  requirements.  In  this  respect  the 
cases  of  Morgan  v.  Edwards;  Syred  v.  Carruthers ;  Woodhouse  v. 
Woods;  PeacoeJt  v.  Begina;  Pennell  v.  Uxhridge,  supra;  Fisher  v. 
Ci»d?,  16  L.  T.  397,  are  distinguished  (Mayer  v.  Harding,  L.  R.  2  Q.  B. 
410;  31  J.  P.  376  ;  16  L.  T.  429  ;  9  B.  &  S.  27). 
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Appendix.       After  a  case  has  been  stated  and  signed  by  the  jostices  nnder  20  & 

21   Vict.  c.  43,   and    delivered    to    the    appellant,  it    becomes    wholly 

Note.  inoperatire,  and  no  appeal  can  be  had  upon  it,  unless  the  appellant  trans- 
mit it  to  the  coart  within  three  dajs  after  he  has  received  it  from  the 
justices.  If  after  the  expiration  of  the  three  days  the  case  remain  in  the 
appellant's  hands  and  he  take  it  back  to  the  justices,  they  have  no  power  to 
amend  it ;  but  if  they  do  so  in  fact,  the  appellant  does  not  thereby  gain  a 
further  period  of  three  days  from  the  date  of  the  amendment  for  tranB- 
mitting  the  case  to  the  court  (Olaucegter  Local  Board  of  Health  v. 
Chandler,  27  J.  P.  88  ;  32  L.  J.  M.  C.  66  :  7  L.  T.  722). 

Rule  130  of  the  Crown  Office  Kules,  1906,  imposes  a  further  condition 
with  reference  to  the  transmission  of  the  case  to  the  High  Court : 
*'  130.  Demurrers  and  special  cases  shall  be  entered  at  the  Crown  OflSce 
for  hearing  at  the  request  of  either    party  eight  clear  days 
before  the  day  on   which  they  are  set  down  for  argument, 
and   notice  thereof  shall  be  given  forthwith  to  the  opposite 
party." 
The  necessity  for  the  appellant  to  transmit  the  c-ase  to  the  High  Court 
within  three  days  of  receiving  it  is  not  affected  by  the  annulled  Crown 
Office  Rules,  1886,  r.   141  (now  rule   130,  supra)  (^Phillips  v.  Jmuff, 
57  J.  P.  84). 

If  notice  of  appeal,  nnder  20  &  21  Vict.  c.  43,  be  not  given  to  the 
respondent  before  the  case  is  lodged  in  court,  the  case  will  be  struck  oat 
after  it  has  been  set  down  for  hearing.  It  is  not  sufficient  to  post  the 
notice  of  appeal  to  the  respondent  within  the  three  days  allowed  for 
lodging  the  case,  if  it  does  not  reach  him  until  the  day  after  the  case  is 
transmitted  to  the  office  {AtMoum  v.  CurtU,  26  J.  P.  312  ;  31  L.  J.M.  0. 
216;  6  L.  T.  331  ;  8  Jnr.  611  ;  10  W.  R.  667  ;  Edward*  v.  Hoberts, 
[1891]  1  Q.  B.  312  ;  55  J.  P.  439  ;  60  L.  J.  M.  C.  6). 

In  Pnce  v.  James,  [1892]  2  Q.  B.  428  ;  56  J.  P.  471 ;  61  L.  J.  M.  C. 
203  ;  67  L.  T.  643  ;  41  W.  R.  67  ;  8  T.  L.  R.  682  (C.A.),  it  was  held  that 
when  licensing  justices  state  a  special  case  for  the  opinion  of  the  High 
Court,  they  are  entitled  to  make  the  superintendent  of  police  the  respondent 
instead  of  themselves. 

3.  Security  and  notice  to  be  given  by  the  appellant.]  The 

appellant,  at  the  time  of  making  such  application,  and  before  a 
case  shall  be  stated  and  delivered  to  him  by  the  justice  or  justices, 
shall  in  every  instance  enter  into  a  recognizance  before  such 
justice  or  justices,  or  any  one  or  more  of  them,  or  any  other 
justice  exercising  the  same  jurisdiction,  with  or  without  surety  or 
sureties,  and  in  such  sum  as  to  the  justice  or  justices  shall  seem  meet, 
conditioned  to  prosecute  without  delay  such  appeal,  and  to  submit 
to  the  judgment  of  the  superior  court,  and  pay  such  costs  as  may 
be  awarded  by  the  same  ;  and  the  appellant  shall  at  the  same  time, 
and  before  he  shall  be  entitled  to  have  the  case  delivered  to  him, 
pay  to  the  clerk  to  the  said  justice  or  justices  his  fees  for  and 
in  respect  of  the  case  and  recognizances,  and  any  other  fees  to 
which  such  clerk  shall  be  entitled  ;  which  fees,  except  such  as  are 
already  provided  for  by  law,  shall  be  according  to  the  Schedule  to 
this  Act  annexed,  marked  (A),  until  the  same  shall  be  ascertained, 
appointed,  and  regulated  in  the  manner  prescribed  by  the  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43,  s.  30)  ;  and  the  appel- 
lant, if  then  in  custody,  shall  be  liberated  upon  the  recognizance 
being  further  conditioned  for  his  appearance  before  the  same 
justice  or  justices,  or,  if  that  is  impracticable,  before  some  other 
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justice  or  justices  exercising  the  same  jurisdiction  who  shall  be   Appendix. 

then  sitting,  within  ten  days  after  the  judgment  of  the  superior         

court  shall  have  been  given,  to  abide  such  judgment,  unless  the 
determination  appealed  against  be  reversed. 

Section  30  of  11  &  12  Vict.  c.  43,  is  now  repealed  as  to  jasticefl*  clerks' 
fees  by  40  &  41  Vict.  c.  43,  8.  8,  post^  which  subititutes  other  provisions. 

When  Beoogniiance  to  be  Entered  into. — On  an  appeal  from  a 
decision  of  justices  under  ss.  2,  3,  the  appellant  may  enter  into  the 
required  recognizance  at  any  time  during  the  three  days  allowed  for 
applying  for  a  case ;  and  he  need  not  enter  into  it  simultaneously  with 
making  the  application  (^Chapman,  app.  v.  Robinson,  resp.y  23  J.  P.  228  ; 
1  E.  &  E.  25  ;  28  L.  J.  M.  C.  30  ;  32  L.  T.  89 ;  5  Jur.  434). 

Although  an  appellant  from  a  decision  of  justices  under  20  &  21  Vict. 
c.  43,  must  apply  for  a  case  to  be  stated  within  three  days  specified  in 
s.  2,  it  is  not  necessary  for  him  to  enter  into  the  recognizances  required  by 
s.  3  simultaneously  with  his  application  for  a  case  to  be  stated.  It  is 
sufficient  if  he  do  so  between  the  time  of  applying  for  and  stating  the  case 
i^Stanhope,  app.  v.  Thoraby,  re«p.,  L.  R.  1  C.  P.  423  ;  12  Jur.  374  ;  14  L.T. 
332  ;  35  L.  J.  M.  C.  182  ;  14  W.  K.  651). 

Where  a  rule  is  moved  calling  upon  the  appellant  to  show  cause  why 
an  appeal  should  not  be  struck  out  of  the  paper  on  the  ground  that  he  had 
not  entered  into  his  recognizance  within  three  days,  as  required  by  s.  3,  the 
affidavit  upon  which  the  motion  is  made  shonld  be  entitled  in  the  names  of 
the  parties,  and  not  merely  "  for  the  Queen's  Bench."  If  it  be  not,  the 
court  will  discharge  the  rule  as  being  irregular  (Johnson  v.  Simpson, 
23  J.  P.  756,  775  ;  1  L.  T.  60). 

A  special  case  was  applied  for  and  refused  by  the  magistrate  ;  two  or 
three  days  after  the  applicant  entered  into  a  recognizance.  At  a  later  date 
a  rule  for  a  mandamus  to  the  magistrate  to  state  and  sign  a  case  was  made 
absolnte.  The  magistrate  accordingly  stated  and  signed  the  case,  but 
refused  to  deliyer  it  to  the  applicant  until  fresh  recognizances  had  been 
entered  into,  the  applicant  having  become  bankrupt  and  his  surety  having 
died  before  the  rule  had  been  made  ubsolute  : — Held^ihoLt  as  a  security  had 
already  been  given  in  accordance  with  s.  3  of  this  Act,  the  case  must  be 
delivered  by  the  magistrate  without  further  securitv  being  given  (Reap  v. 
Kettle;  Ex  parte  Ellis,  59  J.  P.  55  ;  74  L.  J.  K.  B.  55). 

Costs. — A  succe&sful  appellant  is  entitled  to  his  costs  though  the 
respondent  doe-*  not  appear  to  support  the  judgment  of  the  justices 
(Sliepherd  v.  Folland,  49  J.  P.  165.     See  also  49  J.  P.  40). 

Where  in  a  case  stated  by  jn'^'tices  under  20  &  21  Vict.  c.  43,  the 
respondent  did  not  appear  upon  the  argument,  and  the  court  decided 
in  favour  of  the  appellant,  it  was  held,  without  laying  down  any  general 
mle,  that  the  appellants  were  entitled  to  the  costs  of  the  appeal 
(  Wednesbury,  app.  v.  Stejtlietuon,  retp.,  10  Jur.  151 ;  33  L.  J.  M.  C.  Ill ; 
9  L.  T.  731 ;  12  VVr.  R.  314). 

Where  on  an  appeal  under  20  &  21  Vict.  c.  43,  against  a  conviction  by 
justices,  the  court  quashed  the  conviction,  they  held  that  the  costs  were 
to  be  paid  by  ihe  party  prosecuting  (Venables  v.  Hardman^  1  E.  &  E.  79  ; 
28  L.  J.  M.  C.  33). 

A  case  having  been  stated  by  justices  under  20  &  21  Vict.  c.  43,  and 
remitted  to  them  for  an  amended  statement,  but  not  returned  within  the 
proper  time,  and  therefore  abandoned,  it  was  held  that  the  court  still 
had  jurisdiction  to  order  the  appellant  to  pay  the  respondent's  costs 
QCrowther  v.  Boult,  13  Q.  B.  D.  680  ;  49  J.  P.  145  ;  32  W.  U.  150  ;  and 
in  South  Dublin  Union  v.  Jtnies,  12  L.  R.  Ir.  358,  where  a  case  stated 
under  this  statute  was  lodged,  but  no  notice  of  the  appeal  given  to  the 
respondents,  it  was  held  that  though  the  appeal  could  not  be  heard,  costs 
could  be  given  against  the  appellant). 
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Appendix.       in  Luton.  Local  Board  of  Healthy  apps,  t.  Davit,  retp^  6  Jar.  6S0  ; 

24  J.  P.  276  ;  2  E.  &  K.  678  ;  29  L.  J.  M.  C.  173  ;  2  L.  T.  172,  application 

Note.  was  made  to  the  court  for  jnstices'  costs,  owing  to  their  having  been 
obliged  to  state  a  case  for  the  opinion  of  the  court,  and  having  been  pat 
thereby  to  great  expense ;  but  the  court  refused  the  application,  observing 
that  the  justices  were  not  obliged  to  state  the  case  by  means  of  barristers. 

The  successful  party  in  an  appeal  under  20  &  21  Vict  c.  43,  if  allowed 
costs  by  the  court,  is  entitled  to  the  costs  of  preparing  and  amending  tlie 
case  beyond  the  fees  allowed  to  the  justices^  clerk  by  section  3  and 
schedule  A.,  pott  (Glorer  v.  Booth,  31  L.  J.  M.  C.  270;  9  Jur.  76  ; 
2  B.  &  S.  807). 

In  a  case  where  npon  appeal  nnder  20  &  21  Vict.  c.  43,  a  conviction 
was  quashed  upon  an  objection  not  brought  to  the  notice  of  the  convicting 
justices,  the  court  refused  costs  to  the  appellant  (Stainson,  app,.  Browning, 
resp.,  12  Jur.  262). 

The  court  will  not  entertain  an  application  for  costs  of  an  appeal  under 
20  &  21  Vict.  c.  43,  in  the  term  after  that  in  which  judgment  is 
pronounced ;  and,  te^nhle,  that  the  application  for  costs  should  be  made 
immediately  npon  the  disposal  of  the  case  by  the  court  QBud&nberg,  app.^ 
Rohertn,  resp.,  L.  B.  2  C.  V.  292,  BoviLL,  C.J.,  observing  that  he  saw  no 
reason  for  departing  from  the  wholesome  rule  in  Cartwell  v.  Cook, 
12  C.  B.  (N.S.)  242). 

Three  terms  after  a  decision  of  justices  was  reversed  with  co8ts  upon  a 
case  stated  under  20  &  21  Vict.  c.  43,  the  appellant  applied  for  his  coats, 
and  it  was  held,  that  although  the  court  had  by  section  6  a  discretion  over 
such  costs  at  the  disposal  of  an  appeal,  it  should  be  exercised  only  in  a 
strong  case  of  vexation  or  oppression  ;  and  that  the  delay,  without  fraud, 
which  had  taken  place  effectually  precluded  if  (^Cooh,  app,  v.  Montague, 
resp,,  L.  R.  7  Q.  B.  418  ;  37  J.  P.  292,  694  ;  26  L.  T.  47  ;  41  L.  J.  M.  0. 149  ; 
20  W.  R.  624  ;  21  W.  R.  670;  28  L.  T.  494). 

The  statute  is  binding  upon  the  Crown  equally  with  private  persons  ; 
therefore,  upon  an  appeal  against  a  conviction  upon  the  information  of 
an  officer  oi  excise  prosecuting  for  the  Crown  by  order  of  the  Com- 
missioners of  Inland  Revenue  for  an  offence  under  the  Beerhouse  Act, 
1834  (4  &  6  Will.  4,  c.  86,  s.  17),  the  court,  confirming  the  conviction,  may 
order  costs  to  be  paid  to  the  respondent,  the  excise  officer  {^Moore^  ^PP-  ^* 
Aaron  Smith,  resp.,  5  Jur.  892  ;  23  J.  P.  133). 

In  the  case  of  Garnsworthy  v.  Pyne,  35  J.  P.  21,  where  after  notice  of 
appeal  the  respondent  died  and  the  company,  whose  officer  he  was, 
continued  the  appeal,  and  instructed  counsel  to  support  the  decision  of 
justices,  the  court  allowed  the  company  to  be  heard  on  the  understanding 
that  they  should  be  in  the  same  situation  as  to  costs  as  if  they  were  the 
respondents. 

In  the  case  of  Southern  Counties  Deposit  Bank  v.  Boaler,  59  J.  P.  536  ; 
11  T.  L.  R.  568,  it  was  stated  by  the  court  that  in  the  case  of  corporations 
it  is  the  practice  to  accept  the  recognizances  of  some  member  of  the  body, 
usually  a  director. 

Baoogniiaiioe. — It  is  to  be  observed  that  the  security  required  by  this 
section  nas  to  be  by  a  recognizance  ;  the  3rd  sub-section  of  the  31st  section 
of  the  S.  J.  Act,  1879,  ante,  p.  174,  only  applies  to  appeals  to  general  or 
quarter  sessions. 

Recognizances  are  not  required  from  the  London  County  Council,  see 
London  County  Council  (General  Powers)  Act,  1893  (56  &  57  Vict, 
c.  ccxxi.). 

4.  Justices  may  reftise  a  case  where  they  think  the 
application  fiivolons.]  If  the  justice  or  justices  be  of  opinion 
that  the  application  is  merely  frivolous,  but  not  otherwise,  he  or 
they  may  refuse  to  state  a  case,  and  shall,  on  the  request  of  the 
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appellant,  sign  and  deliver  to  him  a  certificate  of  such  refusal  ;    Appendix. 

provided  that  the  justice  or  justices  shall  not  refuse  to  state  a         

case  where  the  application  for  that  purpose  is  made  to  them  by  or        Note. 
under  the  direction  of  her  Majesty's  attorney-general  for  England 
or  Ireland,  as  the  case  may  be. 

An  application  for  a  role  calling  npon  justices  to  show  cause  why  a 
case  should  not  be  stated  under  20  k,  21  Vict.  c.  43,  should  be  made  to 
the  Queen's  Bench  Division  of  the  High  Court  of  Appeal,  and  not  to  the 
divisional  court  of  appeal  (^Ellerthaw  v.  J  J,  of  Leeds ;  Ex  parte  Long' 
bottom,  1  Q.  B.  D.  481 ;  40  J.  F.  342  ;  46  L.  J.  M.  C.  163),  as  the  appfi- 
cation  to  state  a  case  is  not  an  appeal  from  an  inferior  court  within 
8.  4.5  of  the  Judicature  Act  of  1873  (36  &  37  Vict.  c.  66). 

Where  justiceK  dismissed  a  summons  for  assault  for  detaining  at 
school  a  child  for  neglecting  to  learn  home  lessons,  and  refused  a  case  on 
ground  that  the  application  was  frivolous,  it  was  held  that  as  there  was 
a  point  of  law  whether  the  detention  was  or  was  not  legal,  the  justices 
were  bound  to  state  a  case,  and  costs  were  given  against  them  (i2.  v. 
Bradford  JJ,,  48  J.  F.  149). 

Where  on  a  summons  before  justices  to  enforce  payment  of  a  special 
district  rate  under  a  Local  Improvement  Act,  incorporating  the  Public 
Health  Act,  11  &  12  Vict  c.  63,  b^  s.  135  of  which  an  appeal  to 
the  quarter  sessions  against  the  rate  is  g^ven,  it  was  objected  that  the 
party  rated  received  no  benefit  from  the  works  for  which  the  rate  was 
made ;  the  justices,  however,  made  an  order  for  the  party  to  pay  the  sum 
demauded,  and  refused  to  state  a  case  under  s.  2 ;  and  on  a  rule  being 
moved  for  to  compel  them  to  state  a  case,  it  was  held  that  they  could  not 
be  required  to  do  so  (^Reg.  v.  Newman  and  Others^  29  L.  J.  M.  C.  117  j 
6  Jur.  293  ;  1  L.  T.  294). 

The  certificate  of  refusal  should,  after  showing  the  jurisdiction  of  the 
justices,  recite  shortly  the  matter  of  the  information  or  complaint ;  that 
the  applicant  was  dissatisfied  with  the  decision  arrived  at  as  being 
erroneous  in  point  of  law ;  the  application  in  writing  has  been  made 
within  the  prescribed  time  for  a  statement  of  a  case ;  and  that  the 
justices  certify  that  they  are  of  opinion  that  the  application  was  merelv 
frivolous,  etc.  (following  the  words  of  s.  4)  ;  and  should  be  signed  by  both 
justices. 

For  cases  where  the  justices  refuse  to  state  a  case  not  on  the  ground 
that  it  is  frivolous,  but  that  their  decision  was  purely  on  the  facts,  and 
that  no  point  of  law  or  question  of  jurisdiction  was  involved,  see  the 
opinion  of  the  editors  of  the  Justice  of  the  Feace  at  52  J.  F.  253  ;  and 
H,  V.  Bridge  (1890),  24  Q.  B.  I).  609  ;  54  J.  F.  629;  59  L.  J.  M.  C.  49  ; 
62  L.  T.  297  ;  17  Cox  C.  C.  66. 

5.  Where  the  juBtices  refuse,  the  Court  of  Queen's  Bench 
may  by  rule  order  a  case  to  be  stated.]  Where  the  justice  or 
justices  shall  refuse  to  state  a  case  as  aforesaid,  it  shall  be  lawful 
for  the  appellant  to  apply  to  the  Court  of  Queen^s  Bench,  upon  an 
aflSdavit  of  the  facts,  for  a  rule  calling  upon  ^uch  justice  or  justices, 
and  also  upon  the  respondent,  to  show  cause  why  such  case  should 
not  be  stated  ;  and  the  said  court  may  make  the  same  absolute  or 
discharge  it,  with  or  without  payment  of  costs,  as  to  the  court  shall 
seem  meet ;  and  the  justice  or  justices,  upon  being  served  with  such 
rule  absolute,  shall  state  a  case  accordingly,  upon  the  appellant 
entering  into  such  recognizance  as  is  hereinbefore  provided. 

As  to  the  recognizance  here  mentioned,  see  note  to  s.  3.  ante^  423,  and 
the  case  of  Rex  v.  Kettle^  there  cited. 
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Appendix.       Bole  to  itate  Cam.-  The  coart  refused  a  role  to  jastices  ordering 

them  to  state  a  special  case  for  the  opinion  of  the  court,  where  the 

NoTS.  objection  was  that  chej  had  improperly  received  evidence.  To  enable 
the  court  to  interfere  it  must  appear  that  the  determination  of  the 
justices  was  wrone  in  point  of  law,  as  it  is  confined  in  its  consideration 
of  the  case  to  the  determination  of  the  justices  (^Reg.  v.  Macclesfield 
JJ.,  2  L.  T.  352.  See  also  GhrUtie  ▼.  Guardians  of  St.  Luke^  Cheltea, 
8  E.  &  B.  992  ;  27  L.  J.  M.  C.  153  ;  4  Jur.  733). 

The  High  Court  has  jurisdiction  under  this  section  to  determine  whether 
it  is  proper  to  order  the  justices  to  state  a  case,  and  therefore  in  a  case 
where  tne  justices  have  acquitted,  but  ought  to  have  convicted  with  a 
nominal  penalty,  the  High  Court  is  not  compelled  to  order  the  jnsticee  to 
state  a  special  case  (JR.  v.  Darey  and  Others^  Ex  parte  Bishoj),  [1899J 
2Q.B.30l;63J.P.515;68L.J.Q.B.675;80L.T.798;  loT.L.  R.344>. 
The  applicant  must  have  complied  with  the  requirements  of  the 
statute  as  to  the  application  being  in  writing,  etc.,  before  the  justices  will 
be  deemed  to  have  refused  to  state  a  case. 

6.  Superior    court   to   determine   the   questioiis  on   the 

case.]  The  court  to  which  a  case  is  transmitted  under  this  Act 
shall  bear  and  determine  the  question  or  questions  of  law  arising 
thereon,  and  shall  thereupon  reverse,  affirm,  or  amend  the 
determination  in  respect  of  which  the  case  has  been  stated,  or  remit 
the  matter  to  the  justice  or  justices,  with  the  opinion  of  the  court 
thereon,  or  may  make  such  other  order  in  relation  to  the  matter, 
and  may  make  such  orders  as  to  costs,  as  to  the  court  may  seem  fit  ; 
and  all  such  orders  -shall  be  final  and  conclusive  on  all  parties  : 
Provided  always,  that  no  justice  or  justices  of  the  peace  who  shall 
state  and  deliver  a  case  in  pursuance  of  this  Act,  shall  be  liable  to 
any  costs  in  respect  or  by  reason  of  such  appeal  against  his  or  their 
determination. 

By  rule  136  of  the  Crown  Office  Rules,  1906,  it  is  provided  that  "  on  the 
argument  of  any  case  where  the  Court  has  granted  an  order  Ttm,  the 
counsel  for  the  party  showing  cause  shall  begin." 

Upon  a  special  case  only  one  counsel  i^  heard  on  each  side,  except  when 
the  case  is  stated  upon  an  order  of  sessions,  when  it  is  brought  before  the 
court  upon  an  order  nigi  to  quash. 

Section  46  of  the  Judicature  Act,  1873  (36  &  87  Vict  c.  66),  provider 
for  the  determination  by  divisional  courts  of  appeal  from  inferior 
tribunals,  and  that  the  decisions  of  such  court<t  shall  be  final ;  and  the 
effect  of  88.  45  and  47  of  the  Judicature  Act,  1873,  and  8.  20  of 
the  Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict.  c.  59),  is  that  the 
decisions  of  the  divisional  courts  upon  cases  stated  by  justices  on  summary 
convictions  are  final. 

An  interesting  article  at  58  J.  P.  658  may  be  referred  to  for  informa- 
tion as  to  the  effect  of  the  Supreme  Court  of  Judicature  (Procedure)  Act, 
1894  (57  &  58  Vict  c.  16),  on  appeals  from  petty  and  quarter  sessions. 

See  Blake  v.  Bi-ech,  1  Ex.  320 ;  40  J.  P.  326  ;  34  L.  T.  764  ; 
45  L.  J.  M.  C.  Ill,  as  to  a  conviction  for  keeping  a  common  gaming 
house ;  and  Mellur  v.  Beiihum,  5  Q.  B.  1).  467 ;  44  J.  P.  472  ; 
49  L.  J.  M.  C.  89  ;  42  L.  T.  493,  as  to  a  case  stated  under  the  Elementary 
Education  Act,  1870  (33  &  34  Vict  c.  75).  So  as  to  a  certiorari  to  bring 
up  and  quash  a  conviction  for  trespassing  in  pursuit  of  game :  i2.  v.  Fletcher^ 
2  Q.  B.  D.  43 ;  46  L.  J.  M.  C.  4  ;  35  L.  T.  538 ;  25  W.  R.  149  ; 
13  Cox  C.  C.  358  ;  and  see  B.  v.  Sted,  2  Q.  B.  1).  37  ;  46  L.  J.  M,  C.  1  ; 
85  L.  T.  534  ;  25  W.  R.  34  ;  13  Cox  C.  C.  354.     As  to  taxation  of  costs 
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npon  a  criminal  information,  and  as  to  qnashing  an  order  of  justices  under    Appendix. 

8.  92  of  the  PubUc  Health  Act,  1875  (38  &  39  Vict  c.  56),  to  abate  a  

nuisance :  B.  v.  Whitchurch,  7  Q.  B.  D.  534  ;  46  J.  P.  134  ;  50  L.  J.  M.  C.  Note. 
99;  29  W.  R.  922;  46  L.  T.  379.  Quare  whether  the  Court  of 
Appeal  has  jurisdiction  to  review  the  decision  of  a  diyisional  court 
refusing  to  issue  a  writ  of  habeas  corpus  on  the  application  of  a  person 
who  has  been  arrested  on  an  extradition  crime  (R,  v.  Weily  9  Q.  B.  D. 
701 ;  63  L.  J.  M.  C.  74  j  15  Cox  C.  C.  189  ;  SI  W.  K.  60  ;  47  L.  T.  630). 
See  also  Em  parte  Woodhall,  20  Q.  B.  D.  832.  There  is  no  appeal  against 
a  refusal  to  admit  to  bail.  R.  v.  Foote,  10  Q.  B.  D.  378  ;  48  J.  P.  36  ; 
52  L.  J.  Q.  B.  628  ;  48  L.  T.  394 ;  31  W.  R.  490  ;  15  Cox  C.  C.  240.  No 
appeal  lies  against  the  refusal  of  an  order  for  the  trial  of  a  prisoner  at  the 
Central  Criminal  Court.  R.  v.  Rudge,  16  Q.  B.  D.  459  ;  50  J.  P.  755  ; 
55  L.  J.  M.  C.  112;  53  L.  T.  851.  In  ex  parte  Hanson,  Times, 
October  26th,  1886  (November  17th,  1886,  82  Law  Times  newspaper,  42). 
it  was  held  that  the  discharge  of  a  rule  for  a  certiorari  to  remove  an  order 
of  restitution  of  goods  obtained  by  false  pretences  into  the  Queen^s  Bench 
Division  is  a  judgment  of  the  High  Court  in  a  '*  criminal  cause  or 
matter,*'  and  consequently  there  is  no  appeal. 

Proceedings  against  a  company  to  recover  penalties  before  a  magistrate 
for  a  breach  of  the  duty  imposed  by  the  Companies  Act,  1862,'.of  forwarding 
to  the  registrar  of  joint  stock  companies  an  annual  list  of  the  members  of 
such  company,  is  "a  criminal  cause  or  matter,"  and  there  is  no  appeal  from 
a  judgment  of  the  High  Court  in  respect  of  such  proceedings  (Reg.  v.  7)fler 
a?td  Others,  [1891]  2  Q.  B.  588 ;  66  J.  P.  118;  61  L.  J.  M.  C.  38; 
65  L.  T.  662  ;  7  T.  L.  R.  720  (C.  A.)  ).  So  also  is  a  summons  under  s.  19 
of  the  Metropolitan  Building  Act,  1855,  for  not  having  complied  with 
notice  to  remove  a  combustible  roof  (^Payne  v.  Wright,  56  J.  P.  564  ; 
61  L.  J.  M.  C.  114 ;  66  L.  T.  148 ;  17  Cox  C.  C.  460 ;  4  T.  L.  R.  288  (C.  A.)  ). 
As  to  orders  under  the  Public  Health  Act,  1875,  see  Ex  parte  Schojield, 
ri891]  2  Q.  B.  428;  and  as  to  a  summons  under  the  Weights  and 
Measures  Act,  1878,  see  R.  v.  Sir  F,  Young,  61  L.  J.  M.  C.  42  ;  66  L.  T. 
16  ;  17  Cox  C.  C.  426. 

A  magistrate  on  a  summons  charging  a  person  with  having  erected  a 
new  building  contrary  to  the  London  Building  Act,  1894  (57  5c  58  Vict. 
c.  ccxiii.),  having  made  an  order  for  the  demolition  of  the  building,  the 
Divisional  Court  refused  to  grant  a  rule  nisi  calling  upon  him  to  state  a 
ca^e  for  the  opinion  of  the  court  i^Held,  that  the  decision  of  the  Divisional 
Court  was  in  a  "criminal  cause  or  matter"  within  s.  47  of  the  Judicature 
Act.  1873  (36  &  37  Vict.  c.  66),  and  no  appeal  lay  (^Rex  v.  D'Eyncourt, 
18  T.  L.  R.  53 ;  85  L.  T.  501 ;  20  Cox  C.  C.  68). 

An  appeal  lies  to  the  Court  of  Appeal  in  respect  of  an  order  of  justices 
for  repair  of  a  highway  (^Loughborough  Highway  Board  v.  Ctirzmi, 
55  L.  T.  50). 

This  section  provides  that  the  justices  are  not  to  be  liable  to  any  costs  in  . 
respect  or  by  reason  of  an  appeal  against  their  determination.  Therefore, 
where,  upon  an  appeal  under  the  20  &  21  Vict.  c.  43,  against  a  conviction 
under  a  local  turnpike  Act,  for  illegally  taking  toll,  the  conviction  was 
quashed,  it  was  held  that  the  party  prosecuting  must  pay  the  costs 
(Venables  v.  Hardman,  28  L.  J.  M.  C.  33 ;  4  Jur.  1108).  The  court  may 
also  make  an  order  for  costs  for  or  against  the  Crown  in  an  appeal  against 
an  order  of  justices  under  this  Act.  Where  upon  an  appeal  against  a 
conviction  upon  the  information  of  an  officer  of  excise,  prosecuting  for  the* 
Crown  by  onler  of  the  Commissioners  of  Inland  Revenue,  the  court  had 
held  the  conviction  right,  and  given  the  costs  of  the  appeal  to  the  respon- 
dent, it  was  held  that  such  order  was  right.  The  meaning  of  the  legisla- 
ture. Lord  Campbell,  C.J.,  said,  is  clear.  The  4th  section  provides  that 
the  justice  or  justices  shall  not  i*efuse  to  state  a  case  where  the  application 
for  that  purpose  is  made  to  them  by  the  Attorney-General,  and  the  6th 
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Appendix,   section  gives  power  to  the  superior  courts  to  make  such  order  as  to  costs  as 

the  court  may  think  fit    This  language,  he  said,  eFidently  contemplates 

Note.  proceedings  by  which  the  Crown  is  affected  (Moore  t.  Smitk,  23  J.  F.  123  ; 
28  L.  J.  M.  C.  126  ;  32  L.  T.  314  ;  1  E.  &  E.  597).  See  WaUh  ▼.  Reff,, 
16  Cox  C.  C.  435.  It  has  been  decided  that  the  court  hare  power  under 
8.  6  of  this  Act  to  draw  up  an  order  under  s.  24  of  the  Pawnbrokers  Aet, 
1800  (39  &  40  Geo.  3,  c.  99),  now  repealed ;  but  in  the  particular  case^^e 
court  declined  to  do  so,  and  remitted  the  case  to  the  justices  for  re-hearing, 
with  a  view  to  the  24th  section,  in  order  not  to  deprive  the  appellant  of 
his  appeal  to  the  quarter  sessions  under  the  35th  section  of  the  same  Act 
(^Sltackell  V.  West,  24  J.  P.  22  ;  29  L.  J.  M.  C.  45 ;  6  Jur.  96 ;  1  L.  T.  28 ; 
2  £.  &  E.  326). 

In  R.  V.  Haden,  Corser^  8  T.  L.  R.  563,  a  special  ease  was  duly  trans- 
mitted to  the  superior  court,  who  remitted  it  to  the  justice  with  an 
intimation  that  he  ought  to  have  convicted.  The  parties  thereon  applied 
to  the  justice  to  reinstate  the  complaint,  and  convict  thereon,  but  he 
declined  to  do  so,  and  granted  a  certificate  of  dismissal,  on  the  ground  that 
he  had  no  jurisdiction  to  do  so,  and  that  he  understood  the  intimation  to 
himself  as  the  opinion  of  the  court  was  by  way  of  instruction  to  him  as  to 
future  cases.  The  court  made  the  rule  absolute  for  a  mandamus,  stating 
that  the  act  of  the  justice  approached  very  nearly  to  a  contempt  of  court. 

The  High  Court  has  no  power  on  case  stated  to  reduce  a  penalty 
{Evans  v.  Hemingway,  52  J.  P.  134). 

As  to  the  power  of  the  court  in  cases  of  joint  or  several  convictions 
iBrovm  and  Others  v.  Turner,  13  C.  B.  (N.S.)  486  ;  O^XeUl  and  Others  v. 
Longman,  32  L.  J.  M.  C.  269  ;  8  L.  T.  657). 

7.  Case  may  be  sent  back  for  amendment.]  The  court  for 
the  opinion  of  which  a  case  is  stated  shall  have  power,  if  they 
think  fit,  to  cause  the  case  to  be  sent  back  for  amendment,  and 
thereupon  the  same  shall  be  amended  accordingly,  and  judgment 
shall  be  delivered  after  it  shall  have  been  amended. 

Applioation  to  Amend. — ^An  application  to  send  back  for  amendment 
a  case  on  appeal  under  s.  2  may  be  entertained  by  the  court  before  the  day 
of  argument,  as  there  is  nothing  in  the  Act  to  take  away  the  ordinary 
jurisdiction  of  the  court  as  to  amending  special  cases,  in  the  particular 
case  it  was  agreed  that  the  case  should  go  back  for  amendment,  and  that 
each  party  should  be  at  liberty  to  submit  to  the  justices  any  additions  which 
they  might  think  ought  to  be  made  {Yorkshire  Tire  and  Axle  Co.  ▼. 
Jtotherham.  Loeal  Board  of  HeaUh,  22  J.  P.  625  ;  4  C.  B.  (N.8.)  362  ; 
27  L.  J.  C.  P.  235).  In  Hodgson,  app.  v.  LUtle,  resp.,  16  C.  B.  (N.8.)  202, 
a  case  under  20  &  21  Vict.  c.  43,  was  remitted  to  the  magistrates  to  be 
amended.  The  court,  however,  will  not  on  a  mere  suggestion  by  the 
appellant  in  the  affidavit  that  there  has  been  misconduct  or  negligence  in 
drawing  a  case,  send  it  back  to  be  amended  or  re-stated,  though  they  do  so 
if  they  find  the  materials  to  be  insufficient  {Townsend,  app..  Read,  resp,, 
4  L.  T.  447  ;  and  see  Pedgrift  v.  Chevalier,  8  C.  B.  (N.8.)  246  ;  29  L.  J. 
M.  C.  225 ;  2  L.  T.  360 ;  6  Jur.  1341  ;  and  Yorkshire  Tire  Co,  v^ 
Rotherham,  siipra). 

There  are  interesting  articles  on  "Amendment  of  case  stated"  and 
"  When  can  a  special  case  not  be  stated"  at  68  J.  P.  N.  169  and  827 
respectively. 

8.  Jnrisdiction  of  judge  at  chambers.]  The  authority  and 
jurisdiction  hereby  vested  in  a  superior  court  for  the  opinion  of 
which  a  case  is  stated  under  this  Act  shall  and  may  (subject  to  any 


Digiti 


zed  by  Google 


20  &  21  Vict.  c.  43,  8.  8.  429 

rules  and  orders  of  such  court  in  relation  thereto)  be  exercised  by   Appendix. 
a  judge  of  such  court  sitting  at  chambers.  

It  was  coniiidered  to  be  doabtfnl  whether  this  section  applies  to  proceed- 
ings for  compelling  the  statement  of  a  case.  See  per  Chamnell,  B.  : 
Ex  parte  Smith,  22  J.  P.  450  ;  27  L.  J.  M.  C.  186.  See  now  rr.  49—69 
(under  the  head  of  Mandamv4)  of  the  Crown  Office  Rales,  1906. 

9.  After  the  deciflion  of  superior  court,  justices  may  issue 
warrants.]  After  the  decision  of  the  superior  court  in  relation  to 
any  case  stated  for  their  opinion  under  this  ^c%  the  justice  or 
justices  in  relation  to  whose  determination  the  case  has  been  stated, 
or  any  other  justice  or  justices  of  the  peace  exercising  the  same 
jurisdiction,  shall  have  the  same  authority  to  enforce  any  conviction 
or  order,  which  may  have  been  affirmed,  amended,  or  made  by  such 
superior  court,  as  the  justice  or  justices  who  originally  decided  the 
case  would  have  had  to  enforce  his  or  their  determination  if  the 
same  had  not  been  appealed  against ;  and  no  action  or  proceeding 
whatsoever  shall  be  commenced  or  had  against  the  justice  or  justices 
for  enforcing  such  conviction  or  order,  by  reason  of  any  defect  in 
the  same  respectively. 

10.  Oertiorari  not  to  be  reauired  for  proceedings  under  this 
Act.]  No  writ  of  certiorari  or  other  writ  shall  be  required  for  the 
removal  of  any  conviction,  order,  or  other  determination  in  relation 
to  which  a  case  is  stated  under  this  Act,  or  otherwise  for  obtaining 
the  judgment  or  determination  of  the  superior  court  on  such  case 
under  this  Act. 

See  Palmer  v.  Thatcher,  3  Q.  B.  D.  846  ;  42  J.  P.  213  :  47  L.  J.  M.  C. 
54  ;  26  W.  K  24  ;  37  L.  T.  784. 

11.  Rules  for  proceedings.]  The  superior  courts  of  law  may 
from  time  to  time,  and  as  often  as  they  shall  see  occasion,  make 
and  alter  rules  and  orders  to  regulate  the  practice  and  proceedings 
in  reference  to  the  cases  hereinbefore  mentioned. 

Rules  132—136  of  the  Crown  Office  Rules,  1906,  deal  with  copies  of  the 
case  for  the  use  of  the  judges,  etc. 

13.  "Justices"  to  include  a  stipendiary  magistrate.]  The 

words  *^ justice  or  justices"  in  this  Act  shall  include  a  magis- 
trate of  the  police  courts  of  the  metropolis  and  any  stipendiary 
magistrate. 

13.  Becognizances,  how  to  be  enforced.]  In  all  cases  where 
the  conditions,  or  any  of  them,  in  the  said  recognizance  mentioned, 
shall  not  have  been  complied  with,  the  justice  or  justices  who  shall 
have  taken  the  same,  or  any  other  justice  or  justices,  shall  certify 
upon  the  back  of  the  recognizance  in  what  respect  the  conditions 
thereof  have  not  been  observed,  and  transmit  the  same  to  the  clerk 
of  the  peace  of  the  county,  riding,  division,  liberty,  city,  borough, 
or  place  within  which  such  recognizance  shall  have  been  taken, 
to   be   proceeded   upon   in   like  manner  as  other  recognizances 
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Appendix,  forfeited  at  quarter  sessions  may  now  by  law  be  enforced ;  and 

snch  certificate  shall  be  deemed  sufficient  prim4  facie  evidence 

of  the  said  recognizance  having  been  forfeited :  Provided,  that 
where  any  snch  recognizances  i^all  have  been  taken  in  England 
before  a  magistrate  of  the  police  courts  of  the  metropolis,  or  by 
any  stipendiary  magistrate,  all  sums  of  money  in  which  any  person 
or  persons  shall  be  therein  bound  may,  if  the  said  magistrate  shall 
think  fit,  be  levied,  upon  such  recognizance  being  forfeited,  and  on 
non-payment  thereof,  together  with  the  costs  of  the  proceedings  to 
enforce  such  payment,  in  the  same  manner  as  a  police  magistrate 
of  the  metropolis  is  now  empowered  to  recover  any  penalty,  for- 
feiture, or  sum  of  money,  by  section  forty-five  of  the  Metropolitan 
Police  Courts  Act,  1839  (2  &  3  Yict.  c.  71,  s.  45)  ;  and  that  all  and 
every  the  provisions  and  enactments  contained  in  the  said  section 
forty-five  shall  extend  to  and  be  applicable  to  this  Act,  in  as  ample 
a  manner  as  if  they  had  been  herein  re-enacted  and  made  part  of 
the  same. 

The -2  &  3  Vict.  c.  71,  g.  45,  is  repealed  by  47  &  48  Vict  c.  43  (The  S.  J. 
Act,  1884),  Scbedale. 

As  to  the  enforcement  of  recognizances  estreated,  see  3  Geo.  4,  c.  46, 
fogt,  and  12  &  13  Vict.  c.  45,  s.  17^  pott, 

14.  No  appeal  to  quarter  sessioiis.]  Any  person  who  shaU 
appeal  under  the  provisions  of  this  Act  against  any  determination 
of  a  justice  or  justices  of  the  peace,  from  which  he  is  by  law  entitled 
to  appeal  to  the  quarter  sessions,  shall  be  taken  to  have  abandoned 
such  last-mentioned  right  of  appeal,  finally  and  conclusively,  and 
to  all  intents  and  purposes. 

16.  Extent  of  Act.  ]  This  Act  shall  not  extend  to  Scotland. 


SCHEDULE  A.  Sect.  3. 

Fees  to  he  taken  by  Clerks  to  Justices, 

s,   d. 
For  drawing  case  and  copy,  where  the  case  does  not  exceed  five 

folios  of  ninety  wordfl  each 

Where  the  case  exceeds  five  folios,  then  for  every  additional  folio. 
For  the  recognizance  to  be  taken  in  parsaance  of  the  Act ... 

For  every  enlargement  or  renewal  thereof      

For  certificate  of  refusal  of  case  
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THE  QUABTER  SESSIONS  ACT,  1849.  App^dix. 

COMMONLY   CALLED 

"BAINES'    ACT." 

(Relating  to  Procedure  at  Quarter  Sessions  on  Appeal 
FRok  Courts  op  Summary  Jurisdiction.) 

(12  &  13  Vict.  c.  45.) 

1.  Notice  of  appeal  to  quarter  sessions.]  In  every  case  of 
appeal  (except  as  hereinafter  mentioned)  to  any  court  of  quarter 
sessions  fourteen  clear  days'  notice  of  appeal  at  least  shall  be 
given,  and  such  shall  be  sufficient  notice,  any  Act  or  Acts,  or  any 
rule  or  practice  of  any  court  or  courts,  to  the  contrary  notwith- 
standing ;  and  such  notice  of  appeal  shall  be  in  writing,  signed 
by  the  person  or  persons  giving  the  same,  or  by  his,  her,  or  their 
attorney  on  his,  her,  or  their  behalf,  and  the  grounds  of  appeal 
shall  be  specified  in  every  such  notice :  Provided  always,  that  it 
shall  not  be  lawful  for  the  appellant  or  appellants,  on  the  trial  of 
any  such  appeal,  to  go  into  or  give  evidence  of  any  other  ground 
of  appeal  besides  those  set  forth  in  such  notice. 

This  section  is,  by  the  S.  J.  Act,  1884,  repealed  so  far  as  relates  to 
app^  against  an  order  of  a  court  of  sammary  jarisdiction. 

Where  the  appeal  is  on  the  ground  of  excessive  sentence,  see  B,  v. 
Surrey  J  J.  and  Bell,  cited  at  p.  184,  ante, 

2.  This  Act  not  to  affect  appeals  in  certain  matters.]  None 
of  the  provisions  hereinbefore  contained  relating  to  notices  of 
appeal  shall  be  construed  to  affect  or  alter  the  law  as  to  notice 
of  appeal  against  a  summary  conviction,  or  against  an  order  of 
removal,  or  against  an  order  under  any  statute  relating  to  pauper 
lunatics,  or  against  an  order  in  bastardy,  or  against  any  proceed- 
ing under  or  by  virtue  of  any  of  the  statutes  relating  to  her 
Majesty's  revenue  of  excise  or  customs,  stamps,  taxes,  or  post  office, 
but  the  law  with  regard  to  notices  of  all  such  appeals  shall  be 
deemed  and  taken  to  be  the  same  as  if  the  provisions  hereinbefore 
contained  had  not  been  enacted. 

As  to  nniformity  of  appeals  from  convictions  and  orders  of  magistrates, 
see  judgment  of  Denman,  J.,  in  Shingler  v.  Smith,  quoted  ante,  p.  176. 
See  also  s.  53  of  the  S.  J.  Act,  1879,  ante,  p.  206. 

3.  Certain  objections  not  to  prevail— Amendment.]  Upon 
the  hearing  of  any  appeal  to  any  court  of  quarter  sessions 
no  objection  on  account  of  any  defect  in  the  form  of  setting 
forth  any  ground  of  appeal  shall  be  allowed,  and  no  objection 
to  the  reception  of  legal  evidence  offered  in  support  of  any 
ground  of  appeal  shall  prevail,  unless  the  court  shall  bo  of 
opinion  that  such  ground  of  appeal  is  so  imperfectly  or  incorrectly 
set  forth  as  to  be  insufficient  to  enable  the, party  receiving  the 
same  to  inquire  into  the  subject  of  such  statement,  and  to  prepare 
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Appendix,  for  trial :  Provided  always,  that  in  all  cases  where  the  court  shall 

be  of  opinion  that  any  objection  to  any  ground  of  appeal,  or  to  the 

reception  of  evidence  in  support  thereof,  ought  to  prevail,  it  shall 
be  lawful  for  such  court,  if  it  shall  so  think  fit,  to  cause  any  such 
ground  of  appeal  to  be  forthwith  amended  by  some  officer  of  the 
court,  or  otherwise,  on  such  terms  as  to  payment  of  costs  to  the 
other  party,  or  postponing  the  trial  to  another  day  in  the  same 
sessions,  or  to  the  next  subsequent  sessions,  or  both  payment  of 
costs  and  postponement,  as  to  such  court  shall  appear  just  and 
reasonable. 

4.  Costs  in  fiivolons  or  vexations  appeals.]  If  in  any  notice  of 
appeal  the  appellant  or  appellants  shall  have  included  any  ground 
or  grounds  of  appeal  which  shall,  in  the  opinion  of  the  court 
determining  the  appeal,  be  frivolous  or  vexatious,  such  appellant 
or  appellants  shall  be  liable,  if  the  court  shall  so  think  fit,  to  pay 
the  whole  or  any  part  of  the  costs  incurred  by  the  respondent  or 
respondents  in  disputing  any  such  ground  or  grounds  of  appeal, 
such  costs  to  be  recoverable  in  the  manner  hereinafter  directed  a» 
to  the  other  costs  incurred  by  reason  of  such  appeal. 

5.  (General  powers  as  to  costs  of  appeals.]  Upon  any  appeal 
to  any  court  of  quarter  sessions  the  court  before  whom  the  sanae 
shall  be  brought  may,  if  it  think  fit,  order  or  direct  the  party  or 
parties  against  whom  the  same  shall  be  decided  to  pay  to  the 
other  party  or  parties  such  costs  and  ^^harges  as  may  to  such  court 
appear  just  and  reasonable,  such  costs  to  be  recoverable  in  the 
manner  provided  for  the  recovery  of  costs  upon  an  appeal  against 
an  order  or  conviction  by  the  Summary  Jurisdiction  Act,  1848 
(11  &  12  Vict.  c.  43). 

See  8.  27  of  11  &  12  Vict.  c.  43,  ante,  p.  109. 

This  section  includes  appeals  in  which  the  appellant  has  entered  inta 
recognizances  to  pay  costs  (^Freeman  v.  Read,  25  J.  P.  87  ;  30  L.  J.  M.  C. 
123  ;  7  Jur.  646  ;  9  W.  R.  141  ;  9  C.  B.  (K.8.)  301). 

An  order  to  pay  costs  apon  an  appeal  against  a  poor  rate  onder  the  Poor 
Relief  Act,  1743  (17  Geo.  2,  c.  38),  s.  4,  though  directing  such  costs  to  be 
paid  to  the  appellant  instead  of  the  clerk  of  the  peace,  is  valid,  and  sneh. 
an  order  may  be  enforced  under  s.  18  (iJ.  v.  HunUey,  23  L.  J.  M.  C.  106  ; 
2  E.  &  B.  172  ;  18  Jur.  745).  See  note  to  s.  27  of  1 1  &  12  Vict  c.  43,  ante^ 
p.  109,  and  cases  there  quoted. 

Procedure  not  Followed. — Where  the  quarter  sessioi^s  make  an  order 
giving  a  successful  appellant  his  costs,  the  course  pointed  out  by  s.  27  of 
11  &  12  Vict.  c.  43,  ante,  p.  109,  and  s.  5  of  this  Act  must  be  pursued,  and 
if  the  respondents  neglect  to  pay  the  order  must  be  brought  up  under  s.  18 
of  this  Act,  post,  to  be  enforced.  For  even  where  the  respondents,  a- 
public  body,  denied  that  they  bad  any  funds  out  of  which  to  pay  the  costs,, 
and  disputed  the  validity  of  the  order,  the  Court  of  Queen's  Bench  refused 
a  rule  for  a  mandamus  to  the  respondents  to  make  a  rate  for  the  payment 
of  such  costs  where  the  appellant  had  not  pursued  the  course  pointed 
out  by  the  above-named  section  (^A^istin  v.  MUUm-next-SUtinghoume^ 
29  J.  P.  760). 

On  the  question  of  costs,  when  the  wrong  party  appealed  to  quarter 
sessions,  see  Spiers  and  Pond,  Limited  v.  Quilaford  J  J,,  52  J.  P.  264. 
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6.  Costs  where  appeal  is  not  prosecuted.]  And  for  the  more   Appendix. 

effectual   prevention   of   frivolous  appeals,  any  court  of  quarter         

sessions,  upon  proof  of  notice  of  any  appeal  to  the  same  court 

having  been  given  to  the  party  or  parties  entitled  to  receive  the 
same,  though  such  appeal  was  not  afterwards  prosecuted  or 
entered,  may,  if  it  so  think  fit,  at  the  same  sessions  for  which 
such  notice  was  given,  order  to  the  party  or  parties  receiving 
the  same  such  costs  and  charges  as  by  the  said  court  shall  be 
thought  reasonable  and  just,  to  be  paid  by  the  party  or  parties 
giving  such  notice,  such  costs  to  be  recoverable  in  the  manner  last 
aforesaid. 

7.  Powers   of  amendment  on  appeal   or  certiorari]    If 

upon  the  trial  of  any  appeal  to  any  court  of  quarter  sessions 
against  any  order  or  judgment  made  or  given  by  any  justice  or 
justices  of  the  peace  or  if  upon  the  return  to  any  writ  of 
certiorari  any  objection  shall  be  made  on  account  of  any  omission 
or  mistake  in  the  drawing  up  of  such  order  or  judgment,  and 
it  shall  be  shown  k>  the  satisfaction  of  the  court  that  sufficient 
grounds  were  in  proof  before  the  justice  or  justices  making  such 
order  or  giving  such  judgment  to  have  authorised  the  drawing  up 
thereof  free  from  the  said  omission  or  mistake,  it  shall  be  lawful 
for  the  court,  upon  such  terms  as  to  payment  of  costs  as  it  shall 
think  fit,  to  amend  such  order  or  judgment,  and  to  adjudicate 
thereupon  as  if  no  such  omission  or  mistake  had  existed :  Provided 
always,  that  no  objection  on  account  of  any  omission  or  mistake  in 
any  such  order  or  judgment  brought  up  upon  a  return  to  a  writ  of 
certiorari  shall  be  allowed,  unless  such  omission  or  mistake  shall 
have  been  specified  in  the  rule  for  issuing  such  certiorari. 

In  B,  V.  Higham,  27  L.  J.  M.  C.  116  ;  7  E.  &  B.  557  ;  3  Jar.  691,  an 
order  of  affiliation  omitted  to  state  that  the  mother's  residence  was  within 
the  petty  sessional  division  ;  bat  the  satnmons,  a  copy  of  which  was  pat  in 
evidence  before  the  justices,  alleged  this  fact.  It  was  held  that  the  jastices 
had  safficient  grounds  before  them  to  have  drawn  up  the  order  in  proper 
form,  and  that  the  coart  on  application  for  a  certiorari  to  issue  to  qoash 
such  order  might  amend  the  same.  So  in  R.  v.  Hellingley^  28  L.  J.  M.  C. 
167  ;  1  E.  &  £.  749  ;  5  Jar.  626,  an  order  was  amended  by  inserting  the 
words  "  in  and  for  the  borough,"  etc.,  it  having  previously  run  "  justices, 
etc.,/r»r  the  borough." 

In  JB.  v.  Tomlinson,  L.  R.  8  Q.  B.  12  ;  42  L.  J.  M.  C.  1  ;  27  L.  T.  544  ; 
21  W.  tt.  170,  a  woman  was  delivered  of  a  bastard  child  on  May  27th, 
1870.  On  August  11th,  1870,  she  applied  for  a  summons,  which  was 
withdrawn.  On  April  11th,  1871,  she  applied  for  another  summons,  and 
nnder  that  summons  the  payment  was  ordered  from  August  11th,  1870, 
until  the  child  should  reach  thirteen  years.  The  court  refused  to  amend,  as 
the  order  was  wrong  in  point  of  substance.    See  an  article  at  37  J.  P.  17. 

In  R.  v.  Walker,  45  J.  P.  682,  the  court  amended  a  conviction  by  sub- 
stitntine  two  for  three  months*  imprisonment,  it  appearing  that  the  word 
"three  was  a  clerical  error.  An  omission  not  l^ing  of  merely  formal 
matter  cannot  be  amended  on  appeal  (i?.  v.  Padbury,  5  Q.  B.  D.  126  ; 
44  J.  P.  361  ;  49  L.  J.  M.  G.  55  ;  28  W.  R.  182  ;  and  R,  v.  Middlesex  J  J,, 
In  re  Slade,  2  Q.  B.  D.  516  ;  41  J.  P.  629 ;  46  L.  J.  M.  C.  225). 

On  an  information  under  the  Public  Health  (Ix>ndon)  Act,  1891  (54  & 
55  Vict.  c.  76),  for  not  abating  a  nuisance,  the  conviction  imposed  a  fine 
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Appendix,   or  imprisonment  with  hard  labour  in  default  of  distress.    The  defendant 

paid  the  fine  without  appealing  : — Iltld^  on  certiorari  that  the  conviction 

Note.  must  be  quashed  (i?.  v.  Slade  ;  Ejc  parte  Saunders,  69  J.  P.  279,  471). 
On  another  information  under  the  same  Act  for  disobeying  a  closing  order, 
the  conviction  was  in  a  similar  form.  The  defendant  appealed  to  quarter 
sessions  without  paying  the  fine.  The  (quarter  sessions,  on  evidence  that 
the  mention  of  hard  labour  in  the  conviction  was  due  to  an  oversight  on 
the  part  of  the  magistrates'  clerk  in  drawing  it  up,  amended  the  conviction 
under  Baines*  Act,  affirmed  the  conviction  as  amended,  and  dismissed  the 
appeal  (^Reg.  v.  Slade  ;  Ex  parte  Saunders,  69  J.  P.  279,  471  ;  64  L.  J. 
M.  C.  232,  273  ;  and  Reg,  v.  London  JJ, ;  Ex  parU  Saund&rs,  59  J.  P. 
279  ;  64  L.  J.  M.  C.  273 ;  72  L.  T.  568). 

8.  Defective  recognizances.]  Where  any  recognizance  or  recog- 
nizances which  shall  have  been  entered  into  within  the  time  by 
law  required  before  any  justice  or  justices  for  the  purpose  of 
complying  with  any  such  condition  of  appeal  shall  appear  to  the 
court  before  which  such  appeal  is  brought  to  have  been  insuffi- 
ciently entered  into,  or  to  be  otherwise  defective  or  invalid,  it 
shall  be  lawful  for  such  court,  if  it  shall  so  think  fit,  to  permit  the 
substitution  of  a  new  and  sufficient  recognizance  or  new  and 
sufficient  recognizances  to  be  entered  into  before  such  court  in  the 
place  of  such  insufficient,  defective,  or  invalid  recognizance  or 
recognizances,  and  for  that  purpose  to  allow  such  time,  and  make 
such  examination,  and  impose  such  terms  as  to  payment  of  costs 
to  the  respondent  or  respondents,  as  to  such  court  shall  appear 
just  and  reasonable ;  and  such  substituted  recognizance  or 
recognizances  shall  be  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  the  same  had  been  duly  entered  into  at  any  earlier 
time  or  times  as  required  by  any  statute  or  statutes  for  that 
purpose. 

9.  Decisions  of  sessions  as  to  statement  of  grounds, 
amendment  or  recognizances,  to  be  final]  The  decisions 
of  the  court  of  quarter  sessions  upon  the  hearing  of  any  appeal, 
as  to  the  sufficiency  of  the  statement  of  any  ground  or  grounds 
of  appeal,  and  as  to  the  amending  or  refusing  to  amend  any 
order  or  judgment  of  a  justice  or  justices  appealed  against,  or 
the  statement  of  any  ground  or  grounds  of  appeal,  and  as  to  the 
substitution  of  any  new  recognizance  or  recognizances  as  afore- 
said, shall  be  final,  and  shall  not  be  liable  to  be  reviewed  in 
any  court,  by  means  of  a  writ  of  certiorari  or  mandamus,  or 
otherwise. 

Where  the  Queen's  Bench  Division  removes  the  judgments  or  orders  of 
inferior  tribunals  under  its  original  common  law  jurisdiction  Qmd  not  any 
new  statutory  appellate  jurisdiction)  for  the  purpose  of  inquiring  into  the 
validity  of  them,  it  does  not  exercise  an  appellate  jurisdiction  so  as  to  bring 
the  case  within  s.  46  of  the  Judicature  Act,  1873  (36  &  37  VicL  c.  66), 
requiring  special  leave  to  appeal  from  the  decision  of  the  Divisional  Court 
to  the  Court  of  Appeal  (^.  v.  Savin,  6  Q.  B.  D.  309  ;  29  W.  R.  638  ; 
R,  V.  niingworth,  48  J.  P.  37  ;  53  L.  J.  M.  C.  60 ;  32  W.  R.  451  ;  but  see 
now  67  &  58  Vict.  c.  16). 

And  in  appeals  in  rating  matters  an  appeal  lie^  from  the  Queen*s  Bench 
Division  to  the  Court  of  Appeal  upon  a  case  stated  under  s.  11  of  12  Ic 
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13  Vict.  c.  46  (^Ptteiborough  v.  WUsthorpe,  12  Q.  B.  D.  1  ;  48  J.  P.  373  ;    Appendix. 

53  L.  J.  M.  C.  33  ;  50  L.  T.  189  ;  32  W.  R.  458  ;   Walsall  v.  Lotidon  and  

NoHh  Western  Rail,  Co.,  4  App.  Cas.  30  ;  48  L.  J.  Q.  B.  65  ;  39  L.  T.  453  j         Note. 
27  W.  R.  189 ;  bat  see  now  57  &  58  Vict.  c.  16,  and  a  Treatise  on  the 
subject  at  58  J.  P.  555). 

But  the  role  is  different  where  the  appeal  is  nnder  a  statute,  as  in 
HinUm  v.  Swindon  Local  Board,  44  J.  P.  505  ;  42  L.  T.  614  ;  49  L.  J. 
Q.  B.  552  ;  28  W.  R.  804,  where  in  a  case  under  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  an  appeal  was  brought  to  quarter  sessions,  which 
quashed  the  order  appealed  from,  subject  to  a  case  reserved  under  s.  269  (7), 
it  was  held  that  the  case  so  reserred  fell  within  the  provisions  of  s.  45  of 
the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  and  that  no  appeal  could 
be  brought  from  the  Queen's  Bench  Division  unless  special  leave  to  appeal 
were  granted  ;  but  see  now  67  &  58  Vict,  c  16. 

In  miborn  v.  CheHsey  Union,  35  Q.  B.  D.  76  ;  54  L.  J.  M.  C.  137  ; 
33  W.  R.  698,  reversing  14  Q.  B.  D.  289  ;  49  J.  P.  166  ;  53  L.  J.  M.  C. 
53  ;  52  L.  T.  102  ;  33  W.  R.  344,  it  was  held  that  an  appeal  lies  to  the 
Court  of  Appeal  from  the  decision  of  the  Divisional  Court  upon  a  case 
stated  under  12  &  13  Vict.  c.  45,  s.  11,  on  an  appeal  from  an  order  of 
removal  of  a  pauper  made  by  justices  to  the  quarter  sessions,  it  not  being  a 
decision  of  t^e  Divisional  Court  on  an  appeal  from  petty  or  quarter 
sessions  within  the  meaning  of  s.  45  of  the  Judicature  Act,  1873  (36  k, 
37  Vict.  c.  66),  and  it  being  an  order  within  s.  19  of  that  Act. 

In  R.  v.  Durham  J  J.,  55  J.  P.  277,  it  was  held  that  no  certiorari  could 
be  granted,  the  justices  being  the  exclusive  judges  as  to  the  sufficiency. 

10.  Amendment  of  indictments  by  qnarter  sessions.]  Every 
court  of  quarter  sessions,  on  the  trial  of  any  offence  within  its 
jurisdiction,  whenever  any  variance  or  variances  shall  appear 
between  any  matter  in  writing  or  in  print  produced  in  evidence 
and  the  recital  and  setting  forth  thereof  in  the  indictment  shall 
have  the  same  power  in  all  respects  to  cause  the  indictment  to  be 
amended  which  is  given  to  courts  of  oyer  and  terminer  and 
general  gaol  delivery  with  regard  to  offences  tried  before  such 
last-mentioned  courts  by  virtue  of  an  Act  of  the  twelfth  year 
of  her  Majesty's  reign,  intituled  **  An  Act  for  the  Removal  of 
Defect«  in  the  Administration  of  Criminal  Justice"  (11  &  12  Vict, 
c.  46)  ;  and  after  such  amendment  the  trial  shall  proceed  in  the 
same  manner  in  all  respects,  both  with  regard  to  the  liability  of 
witnesses  to  be  indicted  for  perjury,  and  otherwise,  as  if  no  such 
variance  or  variances  had  appeared. 

11.  Special  case,  after  notice  given  of  appeal  to  qnarter 
sessions.]  At  any  time  after  notice  given  of  appeal  to  any 
court  of  quarter  sessions  against  any  judgment,  order,  rate, 
or  other  matter  (except  an  order  in  bastardy,  or  a  proceeding 
under  or  by  virtue  of  any  of  the  statutes  relating  to  her 
Majesty's  revenue  of  excise  or  customs,  stamps,  taxes,  or  post- 
office),  for  which  the  remedy  is  by  such  appeal,  it  shall  be  lawful 
for  the  parties,  by  consent,  and  by  order  of  any  judge  of  one  of 
the  superior  courts  of  common  law  at  Westminster,  to  state  the 

facts  of  the  case  in  the  form  of  a  special  case  for  the  opinion  of  ' 

such  superior  court,  and  to  agree  that  a  judgment  in  conformity 
with  the  decision  of  such  court,  and  for  such  costs  as  such  court 
shall  adjudge,  may  be  entered  on  motion  by  either  party  at  the 
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Appendix,   sessions  next  or  next  but  one  after  such  decision  shall  have  been 

given  ;  and  such  judgment  shall  and  may  be  entered  accordingly, 

And  shall  be  of  the  same  affect  in  all  respects  as  if  the  same  had 
been  given  by  the  court  of  quarter  sessions  upon  an  appeal  duly 
entered  and  continued. 

Where  a  case  is  stated  for  the  opinion  of  the  Qneen's  Bench  Division, 
under  s.  11,  it  sboald  contain  a  statement  of  the  agreement  of  the  parties 
that  judgment  in  conformity  with  the  decision  of  that  conrt  may  be 
entered  at  quarter  sessions  in  manner  provided  by  the  section  (^Peter- 
borough V.  Thurlhy,  L.  R.  8  Q.  B.  686). 

The  court  of  quarter  sessions  has  no  power  to  state  a  special  case  apoo 
an  application  to  enter  and  respite  an  appeal.  Therefore  where  justices 
in  sessions  ordered  an  appeal  to  be  entered  and  respited,  subject  to  a  case 
for  the  opinion  of  the  superior  court,  and  the  question  left  for  such  court 
by  the  case  was  whether  the  sessions  were  right  in  making  the  order,  if 
not,  the  appeal  was  to  be  struck  out,  the  Conrt  of  Qneen's  Bench  refused 
to  look  at  a  case  reserved  on  such  an  order  on  the  ground  that  their  decision 
would  not  finally  dispose  of  the  appeal  (/?.  v.  Sutton  Coldjield^  L.  R.  9  Q.  B. 
153 ;  38  J.  P.  166  ;  29  L.  T.  840;  43  L.  J.  M.  C.  57  ;  22  W.  R.  324  ; 
and  R,  v.  AMon,  38  J.  P.  852). 

No  CertioTari  to  remore  Conviction  on  which  Special  Case  stated  tsj 
Sessions. —By  s.  40  of  42  &  43  Vict.  c.  49  (The  S.  J.  Act,  1879),  anie^  it 
is  provided  that  no  certiorari  shall  be  required  *•  for  the  removal  of  any 
conviction,  order,  or  other  determination  in  relation  to  which  a  special 
case  is  stated  by  a  court  of  general  or  quarter  sessions  for  obtaining  the 
judgment  or  determination  of  a  superior  court." 

In  aark  v.  Alderhury  Union,  29  W,  R.  334  ;  8,  C,  ClarJt  v.  Fishertim 
Angar  {Oterseers),  6  Q.  B.  D.  139  ;  45  J.  P.  358  ;  50  L.  J.  M.  C.  33  ; 
29  W.  R.  334,  where  a  case  was  stated  by  sessions  on  a  rating  appeal, 
it  was  held  that  the  clerk  of  the  peace  on  receiving  notice  from  the 
solicitor  of  the  party  requiring  it  should  send  up  the  case  to  the  Cro^wn 
Office. 

Costs  in  Ciyil  Proceedings  on  Crown  side. — In  the  same  case  it  was 
held  that  where  a  case  is  stated  by  sessions  on  appeal  against  a  poor  rate 
the  proceeding  is  a  civil  proceeding  on  the  Crown  side  of  the  Queen^s 
Bench  Division,  and  the  costs  are  in  the  discretion  of  the  conrt  under 
Order  LV. 

Criminal  Proceeding. —Bot  in  R,  v.  Baxendale,  6  Q.  B.  D.  144  ; 
50  L.  J.  M.  C.  35  ;  29  W.  R.  335,  it  was  held  that  the  court  was  not  able 
to  give  costs  in  criminal  proceedings  on  the  Crown  side  of  the  Queen^s 
Bench  Division  on  appeal  from  the  sessions.  So  that  when  the  appeal 
was  from  a  conviction  under  the  Weights  and  Measures  Act,  1878  (41  & 
42  Vict.  c.  49),  the  court  was  unable  to  make  any  order  as  to  costs.  A 
rule  for  a  certiorari  to  bring  up  an  order  of  justices  under  s.  158  of  tbe 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  is  a  civil  proceeding  on  the 
Crown  side  of  the  Queen's  Bench  Division  (i2.  v.  Morris,  81  W.  R.  609). 
Costs  cannot  be  given  to  a  successful  applicant  for  a  certiorari  CK.  r, 
Parlhy,  53  J.  P.  774). 

12.  Arbitration  after  notice  given  of  appeal  to  quarter 

sessiona.  ]—[i?cc/<a^  of  9  Will.  3,  c.  15,  as  to  arbitrations.']  At 
any  time  after  notice  given  of  appeal  to  any  court  of  quarter 
sessions  against  any  order,  rate,  or  other  matter  (except  a  summary 
conviction,  or  an  order  in  bastardy,  or  any  proceeding  under  or  bj 
virtue  of  any  of  the  statutes  relating  to  her  Majesty's  revenue  of 
excise  or  customs,  stamps,  taxes,  or  post-office),  for  which  the 
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remedy  is  by  such  appeal,  it  shall  be  lawful  for  the  parties,  by   Appendix. 

themselves  or  their  attornies,  and  by  order  of  a  judge  of  her         

Majesty's  Court  of  Queen's  Bench,  to  submit  the  matter  or 
matters  of  such  appeal  to  the  award  or  umpirage  of  any  person  or 
persons.  .  .  .  And  every  award  or  umpirage  duly  made  under 
this  Act  shall  be  as  binding  and  effectual  to  all  intents  as  if  the 
same  had  been  a  regular  judgment  of  the  said  court  of  quarter 
sessions,  and  shall  and  may,  on  the  application  of  either  party,  be 
enrolled  among  the  records  of  the  said  court  of  sessions. 

13.  Arbitration  by  order  of  conrt  of  quarter  sessions.]  It 
shall  be  lawful  for  any  court  of  quarter  sessions  before  which 
any  appeal  (except  against  a  summary  conviction,  or  an  order 
in  bastardy,  or  any  proceeding  under  or  by  virtue  of  any  of 
the  statutes  relating  to  her  Majesty's  revenue  of  excise  or 
customs,  stamps,  taxes,  or  post-ofl&ce)  shall  be  brought,  to  order, 
with  the  consent  of  the  parties  or  their  attornies,  that  the 
matter  or  matters  of  such  appeal  be  referred  to  arbitrations  to 
such  person  or  persons,  and  in  such  manner  and  on  such  terms  as 
the  said  court  shall  think  reasonable  and  proper ;  .  .  .  and 
the  award  of  the  arbitrator  or  arbitrators,  or  umpirage  of  the 
umpire,  may,  on  motion  by  either  party  at  the  sessions  next  or 
next  but  one  after  such  award  or  umpirage  shall  have  been  finally 
made  and  published,  or  after  the  decision  of  the  Court  of  Queen's 
Bench  on  any  motion  for  setting  aside  the  same,  be  entered  as  the 
judgment  of  the  court  of  quarter  sessions  in  the  appeal,  and  shall 
be  as  binding  and  effectual  to  all  intents  as  if  given  by  the  said 
court. 

The  order  may  deal  with  costs.  Bnt  if  it  be  silent  on  the  matter  of 
costs  the  arbitrator  has  no  power  to  award  them  (\Vcst  London  Extermon 
Railway  v.  Fulham  Union,  L.  R.  5  Q.  B.  361  ;  39  L.  J.  Q.  B.  178 ; 
22  L.  T.  523). 

In  R,  v.  Middlesex  JJ.,  L.  R.  6  Q.  B.  220  ;  40  L.  J.  M.  C.  109 ; 
24  L.  T.  131 ;  19  W.  R.  744,  it  was  held  that  on  a  reference  to  an 
arbitrator  nnder  this  section,  no  mention  being  made  of  costs,  and  the 
appeal  being  adjourned  from  sessions  to  sessions,  on  the  award  being 
made,  the  subsequent  sessions  have  no  power  to  award  any  costs,  either 
of  the  arbitration  or  of  the  appeal. 

Bnt  where  the  costs  are  in  the  discretion  of  the  arbitrator  the  taxation 
may  be  after  the  expiration  of  the  sesrions  (^Southampton  Gaslight  and 
Coke  Co,  v.  Southampton,  2  Q.  B.  D.  371  ;  41  J.  P.  645  ;  46  L.  J.  M.  C. 
238  ;  36  L.  T.  548  ;  25  W.  R.  671). 

14.  Where  reference  becomes  abortive  Queen's  Bench  may 
order  quarter  sessions  to  hear  the  appeal]  If  upon  any 
reference  to  arbitration  under  this  Act  it  shall  be  made  to 
appear  to  the  Court  of  Queen's  Bench  that,  either  from  the 
death  of  the  arbitrator  or  arbitrators  or  umpire,  or  from  any 
other  cause,  it  has  become  impossible  that  an  award  or  umpirage 
can  be  made,  it  shall  be  lawful  for  the  said  court  to  order  the 
court  of  quarter  sessions  of  the  peace  to  enter  continuances  and 
hear  the  appeal. 

16.  lEepealed  by  Statute  Laic  Revision  Act,  1891.] 
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Appendix.      16.  Becognizances  not  to  be   forfeited  by  statement  of 

special  case  or  submission  to  arbitration.]  No  recognizance 

entered  into  pursuant  to  any  statute  or  statutes  for  the  prosecu- 
tion and  trial  of  any  appeal  shall  be  deemed  to  be  forfeited  by 
such  agreement  as  aforesaid  for  the  statement  of  a  special 
case  without  previously  going  to  the  court  of  quarter  sessioDS, 
or  by  any  submission  to  arbitration  under  the  provisions  of  this 
Act. 

17.  Becovery  of  fines;  etc.,  imposed  by  justices.]  And 
whereas  by  the  Levy  of  Fines  Act,  1822  (3  Geo.  4,  c.  46), 
provision  is  made  for  authorising  the  levying  and  recovery  of 
fines,  issues,  amerciaments,  and  forfeited  recognizances  set,  imposed, 
lost,  or  forfeited  by  or  before  any  justice  or  justices  of  the  peace 
in  England  :  And  whereas  it  is  expedient  that  the  subsequent  pro- 
ceedings in  such  cases  should  be  uniform  :  Be  it  enacted,  that  the 
proceedings  subsequent  to  such  authority  given  for  so  levying  and 
recovering  as  aforesaid  shall  and  may  be  the  same  in  all  respects, 
in  the  case  of  such  fines,  issues,  and  amerciaments,  as  are  by  the 
said  Act  provided,  permitted,  and  required  in  the  case  of  such 
forfeited  recognizances. 

18.  Enforcement  of  orders  after  removal  by  certiorari.] 

In  all  cases  where  any  order  shall  be  made  by  any  court  of  quarter 
sessions  it  shall  be  lawful  for  the  Court  of  Queen's  Bench,  or  for 
any  judge  of  that  court  at  chambers,  upon  the  application  of  any 
person  entitled  to  enforce  such  order,  and  upon  the  production  of 
a  copy  of  such  order  under  the  hand  of  the  clerk  of  the  peace  or 
his  deputy,  and  upon  proof  of  refusal  or  neglect  to  obey  such 
order,  to  order  and  direct  such  order  of  the  court  of  quarter 
sessions  to  be  removed  into  the  said  Court  of  Queen's  Bench,  and 
thereupoil  such  order  shall  be  of  the  same  force  and  effect,  and 
may  be  enforced  in  the  same  manner,  as  a  rule  made  by  the  said 
Court  of  Queen's  Bench  ;  and  all  the  reasonable  costs  and  charge 
attendant  upon  such  application  and  removal  shall  be  recoverable 
in  like  manner  as  if  the  same  were  part  of  such  order. 

This  section  does  not  apply  to  an  order  of  quarter  sessions  to  abate  a 
nnisance  made  after  the  trial  of  an  indictmeDt  for  the  nuisance  (i2.  t. 
Bateman,  27  L.  J.  M.  C.  96  ;  8  E.  &  B.  584  ;  4  Jur.  301). 

Where  proceedings  are  taken  under  this  section,  objections  may  be 
taken  to  the  order  on  removal.  The  party  affected  by  it  cannot  remoTC 
it  by  certiorari^  that  remedy  being  taken  away  ;  yet  if  the  other  party 
has  brought  up  the  order,  and  seeks  to  enforce  it,  the  party  affected  may 
object  to  it  as  bad  on  the  face  of  it  (/;.  v.  Hellier,  17  Q.  B.  229  ;  15  J.  P. 
675  ;  21  L.  J.  M.  C.  3  ;  15  Jur.  901  ;  B,  v.  Hyde,  16  J.  P.  67  ;  21  L.  J. 
M.  C.  94  ;  7  Ell.  &  Bl.  859  ;  96  Jur.  337).  See  also  Hatcher  v.  Fitld, 
20  L.  J.  M.  C.  41  ;  1  I/>w,  Max.  &  Pol.  606,  and  note ;  and  R,  v.  ElyJJ^ 
5  E.  &  B.  489  ;  26  L.  J.  M.  C.  1  ;  1  Jur.  1017.  Where  on  appeal  nnder 
the  repealed  statute  9  Geo.  4,  c.  31,  for  refusing  to  renew  an  alehouse 
licence,  the  appeal  being  dismissed  and  the  appellant  ordered  to  pay  a  snm 
for  costs,  it  was  held  that  this  section  gave  a  remedy  for  enforcing  snch 
order  additional  to  that  provided  by  the  Alehouse  Act,  1828  (9  Gea  4, 
c.  61, 8. 27).  »^  V  » 

By  s.  19  the  Act  i»  not  to  extend  to  Scotland  or  Ireland. 


Digiti 


zed  by  Google 


3  Geo.  4,  c.  46,  s.  2.  439 

Appendix. 
STATUTES   REFERRED   TO   IN  OR    MATERIAL        — 
TO   BAINES'   ACT. 


THE   LEVY   OF   FINES  ACT,  1822. 
(3  Geo.  4,  c.  46.) 


2.  Fines,  etc.,  imposed  by  any  justices  shall  be  certified  by 
them  to  the  clerk  of  the  peace,  etc. ;  who  shall  copy  the  same 
on  a  roll,  together  with  fines,  etc.,  imposed  at  quarter  sessions, 
and  send  a  copy  of  such  roll,  with  writ  of  <<cQstringas/'  etc., 
to  the  sheriff;  etc.,  as  authority  for  levying  such  fines,  etc. 
Persons  apprehended  to  be  lodged  in  common  gaoL]  All  fines, 
issues,  amerciaments,  forfeited  recognizances,  sum  or  sums  of 
money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them  or 
any  of  them  (save  and  except  the  same  shall,  by  virtue  of  any 
Act  or  Acts  of  Parliament  made  or  to  be  made,  be  otherwise 
directed  to  be  levied,  recovered,  appropriated,  or  disposed  of), 
which  shall  be  set,  imposed,  lost,  or  forfeited  by  or  before 
any  justice  or  justices  of  the  peace  in  that  part  of  the  United 
Elmgdom  called  England,  shall  be  and  are  hereby  required  to  be 
certified  by  the  justice  or  justices  of  the  peace,  by  or  before  whom 
any  such  fines,  issues,  amerciaments,  forfeited  recognizances,  sum 
or  sums  of  money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them 
or  any  of  them  shall  be  set,  imposed,  lost,  or  forfeited,  to  the 
clerk  of  the  peace  of  the  county,  or  town  clerk  of  the  city,  borough, 
or  place,  in  writing,  containing  the  names  and  residences,  trade, 
profession,  or  calling  of  the  parties,  the  amount  of  the  sum 
forfeited  by  each  respectively,  and  the  cause  of  each  forfeiture, 
signed  by  such  justice  or  justices  of  the  peace,  on  or  before  the 
ensuing  general  or  quarter  sessions  of  such  county,  city,  borough, 
or  place  respectively  ;  and  such  clerk  of  the  peace  or  town  clerk 
shall  copy  on  a  roll  such  fines,  issues,  amerciaments,  forfeited 
recognizances,  sum  or  sums  of  money  paid  or  to  be  paid  in  lieu  or 
satisfaction  of  them  or  any  of  them,  together  with  all  fines,  issues, 
amerciaments,  forfeited  recognizances,  sum  or  sums  of  money  paid 
or  to  be  paid  in  lieu  or  satisfaction  of  them  or  any  of  them, 
imposed  or  forfeited  at  such  court  of  general  or  quarter  sessions, 
and  shall,  within  such  time  as  shall  be  fixed  and  determined  by 
such  court,  not  exceeding  twenty-one  days  after  the  adjournment 
of  such  court,  send  a  copy  of  such  roll,  with  a  writ  of  distringas 
and  capias,  or  fieri  facias  and  capias,  according  to  the  form  and 
effect  in  the  schedule  marked  (A.)  annexed  to  this  Act  (a),  to  the 
sheriff  of  such  county,  or  the  sheriff,  bailiff,  or  oflBcer  of  sqch  city, 

(a)  By  the  Queen's  Remembrancer  Act,  1859  (22  &  23  Vict.  c.  21,  s.  30), 
the  form  of  writ  in  the  Schedule  to  that  Act  is  substituted  for  the  form  in 
Schedule  (A.)  to  this  Act. 
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Appendix,   borough,  or  place  having  execution  of  process  therein  respectively, 

as  the  case  may  be  ;  which  shall  be  the  authority  to  such  sherLS 

of  such  county,  or  the  sheriff,  bailiff,  or  officer,  as  the  case  may  be, 
for  proceeding  to  the  immediate  levying  and  recovering  of  such 
fines,  issues,  amerciaments,  forfeited  recognizances,  sum  or  sums 
of  money  to  be  paid  in  lieu  or  satisfaction  of  them  or  any  of  them, 
on  the  goods  and  chattels  of  such  several  persons,  or  for  taking 
into  custody  the  bodies  of  such  persons,  in  case  sufficient  goods 
and  chattels  shall  not  be  found  whereon  distress  can  be  made  for 
recovery  thereof  ;  and  every  person  so  taken  shall  be  lodged  in 
the  common  gaol  until  the  next  general  or  quarter  sessions  of  the 
peace,  there  to  abide  the  judgment  of  the  said  court. 

3.  Clerk  of  the  peace,  etc.,  to  make  oath  as  to  fines,  etc.— 
Form  of  oath.]  The  clerk  of  the  peace  or  town  clerk  shall,  before 
he  shall  deliver  the  roll  to  such  sheriff,  bailiff,  or  officer,  containing 
the  fines,  issues,  amerciaments,  forfeited  recognizances,  sum  or 
sums  of  money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them 
or  any  of  them,  and  is  hereby  required,  to  make  oath  before  any 
justice  of  the  peace,  for  the  county,  riding,  city,  borough,  or  place 
for  which  such  clerk  of  the  peace  or  town  clerk  shall  act,  which 
oath  shall  be  indorsed  on  the  back  of  the  writ  or  of  the  said  roll 
attached  thereto,  such  clerk  of  the  peace  or  town  clerk  stating 
therein  all  such  fines,  issues,  amerciaments,  forfeited  recogni- 
zances, sum  or  sums  of  money,  which  shall  have  been  paid  or 
otherwise  accounted  for  ;  and  such  oath  shall  be  made  in  the  form 
following : 

*'  I  ,  maketh  oath,  that  this  roll  is  truly  and  carefully  made 

up  and  examined,  and  that  all  fines,  issues,  amerciaments,  recogni- 
zances, and  forfeitures,  which  were  set,  lost,  imposed,  or  forfeited, 
and  in  right  and  due  course  of  law  ought  to  be  levied  and  paid,  are, 
to  the  best  of  my  knowledge  and  understanding,  inserted  in  the 
said  roll,  and  that  in  the  said  roll  are  also  contained  and  expressed 
all  such  fines  as  have  been  paid  to  or  received  by  me,  either  in  court 
or  otherwise,  without  any  wilful  or  fraudulent  discharge,  omission, 
misnomer,  or  defect  whatever.     So  help  me  God." 

o  o  o  o  o 

5.  Persons  may  appeal  to  quarter  sessions  against  levy  of 
forfeited  recognizance,  etc.,  upon  giving  security.]  Provided 
always,  that  if  any  person,  on  whose  goods  and  chattels  such 
sheriff,  bailiff,  or  officer  shall  be  authorised  to  levy  any  such  for- 
feited recognisance  or  sum  of  money  to  be  paid  in  lieu  or  satisfac- 
tion thereof,  shall  give  security  to  the  said  sheriff,  bailiff,  or  officer 
for  his  appearance  at  the  next  general  or  quarter  sessions,  then 
and  there  to  abide  the  decision  of  the  court,  and  also  to  pay  such 
forfeited  recognizance  or  sum  of  money  to  be  paid  in  lieu  or  satis- 
faction thereof,  together  with  all  such  expenses  as  shall  be  ordered 
and  adjudged  by  the  court,  it  shall  be  lawful  for  such  sheriff, 
bailiff,  or  officer,  and  he  is  hereby  authorised  and  required,  to 
discharge  such  person  so  giving  such  security  out  of  custody : 
Provided  also,  that  in  case  such  party  so  giving  security  shall  not 
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appear  in  pursaance  of  his  undertaking,  it  shall  be  lawful  for  the  Appendix. 

court  forthwith  to  issue  a  writ  of  distringas  and  capias,  or  fieri         

facias  or  capias,  against  the  surety  or  sureties  of  the  person  so 
bound  as  aforesaid; 

6.  Jnstiees  at  quarter  sessions  to  liear  and  determine  snch 
appeals.]  The  court  of  general  or  quarter  sessions  before  whom 
any  person  so  committed  to  gaol  or  bound  to  appear  shall  be 
brought,  is  hereby  authorised  and  required  to  inquire  into  the 
circumstances  of  the  case,  and  shall,  at  its  discretion,  be  empowered 
to  order  the  discharge  of  the  whole  of  the  forfeited  recognizance 
or  sum  of  money  paid  or  to  be  paid  in  lieu  or  satisfaction  thereof, 
or  any  part  thereof  ;  and  such  order  shall  be  made  in  the  form  or 
to  the  effect  of  the  schedule  marked  (C.)  to  this  Act  annexed,  and 
shall  be  signed  by  the  clerk  of  the  peace  ;  which  said  order  shall 
be  a  discharge  to  such  sheriff,  bailiff,  or  officer,  on  the  passing  of 
his  accounts  at  the  exchequer,  or  before  any  auditor  or  other 
proper  officer  duly  authorised  to  pass  the  same  ;  and  in  all  cases 
where  the  party  shall  have  been  lodged  in  the  common  gaol  by 
such  sheriff,  bailiff,  or  other  officer,  the  justices  of  the  peace  so 
assembled  are  hereby  empowered  either  to  remand  such  party  to 
the  custody  of  the  sheriff,  bailiff,  or  other  officer,  or,  upon  the 
relief  of  such  party  from  the  whole  of  such  forfeited  recognizance, 
to  order  such  party  to  be  discharged  from  custody  ;  and  such 
order  shall  be  a  full  and  sufficient  discharge  to  the  said  sheriff, 
bailiff,  or  officer  on  the  |>assing  of  his  accounts  at  the  exchequer  or 
before  any  auditor  or  other  proper  officer  duly  authorised  to  pass 
the  same  ;  and  it  shall  and  may  be  lawful  to  and  for  the  said  court 
of  general  or  quarter  sessions  to  award  such  costs,  charges,  and 
expenses  to  be  paid  by  either  party  to  the  other,  as  to  the  said 
court  shall  seem  just  and  reasonable. 


JUSTICES'  CLERKS. 


THE  CBIMINAL  JUSTICE  ADMINISTRATION  ACT,  1851. 
(14  &  15  Vict.  c.  55.) 


9.  Clerks  of  the  peace,  etc.,  may  be  paid  by  salaries  in 
lien  of  fees.]  It  shall  be  lawful  for  the  justices  of  the  peace  at 
their  general  or  quarter  sessions  for  the  several  counties,  ridings, 
divisions  of  counties,  and  liberties  throughout  England  and  Wales, 
.  .  .  and  the  council  or  other  governing  body  in  every  borough 
in  England  and  Wales,  from  time  to  time,  ...  to  recommend  to 
one  of  her  Majesty's  principal  Secretaries  of  State  that  the  clerks 
of  the  peace,  the  clerks  of  special  and  petty  sessions,  and  the  clerks 
of  the  justices  of  the   peace  within    their   several   jurisdictions, 


Digiti 


zed  by  Google 


442  Parts  of  Statutes  Referrkd  to  in  Baikes'  Act. 

Api^endix.   or  any  of  such  clerks  as  aforesaid,  be   paid  by  salaries  io  lieu 

of  fees  and   other  payments,  or   ...   to  recommend  that  the 

amounts  of  all  or  any  of  the  salaries  for  the  time  being  payable 
be  reconsidered,  ...  all  or  any  of  such  clerks  for  the  time  being 
paid  by  salaries  be  paid,  and  where  payment  by  salary  in  lieu  of 
fees  or  the  reconsideration  of  the  amounts  of  any  salaries  is  recom- 
mended, to  state  the  amount  of  salary  which,  in  the  opinion  of  such 
justices,  council,  or  governing  body,  should  in  each  case  be  paid ; 
and  every  such  recommendation,  being  signed  by  the  chairman  of 
the  court  of  general  or  quarter  sessions,  or  the  mayor  or  other 
head  officer  of  the  borough,  shall  be  transmitted  to  the  Secretary 
of  State  ;  and  it  shall  be  lawful  for  such  Secretary  of  State,  when 
any  such  recommendation  is  so  made  to  him,  by  order  under  hk 
hand,  if  he  so  think  fit,  to  direct  that  all  or  any  of  the  clerks  to 
which  such  recommendation  refers  be  paid  by  salary,  and  to  fix  the 
amount  of  salary  to  be  so  paid,  or  vary  the  amount  of  salary  for  the 
time  being  payable  to  any  such  clerk,  .  .  .  and  such  Secretary  of 
State  shall  cause  copies  of  every  order  made  under  this  enactment 
affecting  any  clerk  of  the  peace,  or  any  clerks  of  special  sessions 
or  petty  sessions,  or  clerks  to  the  justices  within  the  district  of 
any  clerk  of  the  peace,  to  be  transmitted  to  such  clerk  of  the 
peace,  to  be  by  him  distributed,  where  occasion  shall  require,  to 
such  other  clerks  as  aforesaid  ;  and  the  salary  for  the  time  being 
payable  to  any  such  clerk  under  any  such  order  shall  be  paid 
out  of  any  county  rate  or  rate  in  the  natvire  of  a  county  rate 
made  in  the  county,  riding,  division,  or  liberty,  or  out  of  the 
borough  fund  of  the  borough,  as  the  case  may  be,  for  or  in 
which  such  clerk  of  the  peace  or  other  clerk  to  whom  the  same 
is  payable  is  appointed  or  acts  :  Provided  always,  that  ...  no 
clerk  of  the  peace  or  other  such  clerk  as  aforesaid  appointed  after 
the  passing  of  this  Act  shall  be  entitled  to  any  compensation  on 
account  of  any  reduction  of  his  emoluments  occasioned  by  any 
order  made  under  this  enactment :  Provided  also,  that  no  order 
shall  be  made  in  pursuance  of  any  recommendation  of  the  council 
or  governing  body  of  any  borough  in  relation  to  the  mode  of 
payment  or  the  amount  of  salary  of  any  such  clerk  other  than  the 
clerk  of  the  peace  for  such  borough,  unless  the  justices  of  such 
borough  at  a  meeting  of  such  justices  approve  of  such  recommen- 
dation, and  such  approval  be  certified  to  such  Secretary  of  State, 
under  the  hand  of  the  chairman  of  such  meeting. 

By  40  &  41  Vict.  c.  43,  s.  10,  post,  so  mach  of  this  section  as  empowcw 
a  Secretary  of  State  to  direct  that  a  clerk  be  paid  by  fees  in  lieu  of  salarj 
(either  generally,  or  in  respect  of  excepted  business),  is  repealed. 

10.  Salary  to  be  remuneration  for  all  business.]  .  .  .  where 
any  clerk  is  paid  by  salary  under  any  order  made  by  virtue  of  this 
Act,  such  salary  shall  include  and  be  deemed  the  remuneration  for 
all  business  which  such  clerk  may,  by  reason  of  his  office,  be  called 
on  to  perform  ;  and  no  other  payment  shall  be  made  for  any  such 
business,  or  for  or  to  a  deputy  of  any  such  clerk. 
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11.  Clerks  paid  by  salaries  shall  accoimt  for  fees  to  the  Appendix, 
treasurer  of  lie  comity  or  borough.]  Save  as  hereinbefore  pro-        -^^-^ 
vided,  all  the  fees,  which  any  such  clerk  as  aforesaid  would  have 

been  for  the  time  being  entitled  to  receive  to  his  own  use  if  such 
order  had  not  been  made,  shall,  so  long  as  any  order  for  payment 
of  such  clerk  by  salary  in  lieu  of  fees  is  in  force,  be  by  him 
received  and  paid,  in  any  county,  riding,  division,  or  liberty,  to  the 
treasurer  in  aid  of  the  county  rate  or  rate  in  the  nature  of  a  county 
rate  of  such  county,  riding,  division,  or  liberty,  and  in  any  borough 
to  the  treasurer  in  aid  of  the  borough  fund,  and  such  fees  shall  be 
accounted  for  from  time  to  time, in  such  manner  and  under  such 
regulations  as  the  justices  at  quarter  sessions,  or  in  any  borough 
the  council  or  other  governing  body,  may  direct. 

See  now  s.  9  of  40  &  41  Vict.  c.  43,  post. 

12.  Fees  may  be  remitted  by  justices.]  Where  any  clerk  is 
paid  by  salary  by  virtue  of  any  order  made  under  this  Act,  any 
justices  or  justice  before  whom  any  proceeding  is  had,  whereon  a 
fee  is  payable  which  should  be  accounted  for  by  such  clerk  under 
this  Act,  or  before  whom  any  person  is  summoned  for  non-payment 
of  any  such  fee,  may  remit  such  fee  in  whole  or  in  part  for  poverty 
or  other  reasonable  cause,  in  their  or  his  discretion  ;  and  in  every 
such  case  the  justices  or  justice  by  whom  any  fee  is  wholly  or  in 
part  remitted,  shall  cause  an  entry  to  be  made,  in  a  book  or  books 
to  be  kept  for  that  purpose  by  such  clerk,  of  the  nature  and  amount 
of  the  several  fees  so  remitted,  and  of  the  reason  for  the  remission 
in  such  case  ;  which  entry  shall  be  signed  by  the  justice  or  two  or 
more  of  the  justices  authorising  such  remission,  and  shall  be  a 
sufficient  voucher  to  discharge  the  clerk  therefrom. 

By  rule  10  of  the  S.  J.  Rules,  1886,  ajite,  p.  224,  the  book  required  to  be 
kept  by  this  section  shall  be  kept  in  the  form  given  in  Part  III.  of  the 
Schedule  thereto. 


THE  JUSTICES  CLERKS  ACT,  1877. 
(40  &  41  Vict.  c.  43.) 

[Preamble  recites  14  &  15  Vict.  c.  65,  in  thk  Act  referred  to  as  the 
principal  Act] 

1.  Short  title.]  This  Act  may  be  cited  as  the  Justices  Clerks 
Act,  1877. 

2.  Payment  of  clerks  of  petty  sessions,  etc.,  by  salary.] 

Where  at  the  passing  of  this  Act  an  order  under  the  principal  Act 
is  not  in  force  for  the  payment  by  salary  in  lieu  of  fees  of  any 
clerk  of  special  or  petty  sessions  or  clerk  of  justices  of  the  peace 
within  the  jurisdiction  of  any  local  authority,  that  local  authority 
shall,  as  soon  as  may  be  after  the  passing  of  this  Act,  and  in  any 
case  before  the  first  day  of  February,  one  thousand  eight  hundred 
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Appendix,   and  seventy-eight,  make  a  recommendation  to  a  Secretary  of  State 

in  pursuance  of  the  principal  Act  with  respect  to  the  payment  of 

such  clerk  by  salary  in  lieu  of  fees,  and  the  Secretary  of  State 
shall  make  an  order  directing  such  payment ;  and  if,  in  the  case  of 
any  of  the  said  clerks,  such  recommendation  as  enables  a  Searetary 
of  State  to  make  an  order  under  the  principal  Act  is  not  received 
by  the  Secretary  of  State  before  the  said  first  day  of  February, 
the  Secretary  of  State  shall,  in  like  manner  (so  nearly  as  circum- 
stances admit)  as  if  such  recommendation  had  been  duly  made, 
make  an  order  under  the  principal  Act,  directing  the  payment  of 
such  clerk  by  salary  in  lieu  of  fees  for  all  business  (other  than  the 
business  of  giving  copies  of  depositions  if  that  business  is  excepted 
by  the  order)  and  fixing  the  amount  of  the  salary. 

fivery  such  salary  may,  if  it  is  thought  fit,  be  made  to  vary 
according  to  the  number  of  cases  or  amount  of  business. 

Subject  as  aforesaid,  every  such  salary  shall  be  deemed  to  accrue 
from  day  to  day  and  shall  be  paid  quarterly  or  at  such  less  intervals 
as  may  be  from  time  to  time  fixed  by  the  local  authority. 

As  to  this  section,  see  Stone's  Justices'  Manual,  38th  ed.,  p.  577. 

3.  ProTision  as  to  clerks  of  petty  sessions  partly  paid  by 
salary  or  paid  under  a  special  Act.]  Where  at  the  passing  of 
this  Act  an  order  is  in  force  under  the  principal  Act  for  the  pay- 
ment of  any  clerk  of  special  or  petty  sessions  or  clerk  of  justices 
of  the  peace  by  salary  in  lieu  of  fees,  but  an  order  has  been  made 
that  such  clerk  should  be  paid  for  certain  excepted  business  (other 
than  that  of  giving  copies  of  depositions)  by  fees  and  not  by 
salary,  this  Act  shall,  so  far  as  is  consistent  with  the  tenour  thereof, 
apply,  as  regards  the  fees  for  the  excepted  business,  in  like  manner 
as  it  applies  where  an  order  is  not  in  force  for  the  payment  of  a 
clerk  by  salary  in  lieu  of  fees. 

Where  any  such  clerk  as  aforesaid  is,  in  pursuance  of  any  Act 
of  Parliament  (other  than  the  principal  Act),  paid  by  salaiy  in 
lieu  of  fees,  either  for  all  business,  or  for  all  business  other  than 
that  of  giving  copies  of  depositions,  that  clerk  shall  continue  to  be 
paid  by  salary  in  lieu  of  fees  for  all  such  business,  and  a  recom- 
mendation need  not  be  made  with  respect  to  such  clerk  in 
pursuance  of  this  Act. 

4.  ProTisions  as  to  clerk  of  petty  sessions,  etc.  paid  hy 
salary  by  arrangement.]  Where  at  the  passing  of  this  Act  any 
clerk  of  special  petty  sessions  or  clerk  of  justices  of  the  peace  is 
by  arrangement  paid  by  salary  in  lieu  of  fees,  either  for  all  busi- 
ness, or  for  all  business  other  than  that  of  giving  copies  of 
depositions,  that  clerk  shall  continue  to  be  paid  by  salary  in  liea 
of  fees  for  all  such  business,  and  unless  a  Secretary  of  State 
requires  a  recommendation  to  be  made  with  respect  to  such  clerk 
in  pursuance  of  this  Act,  such  arrangement  shall  have  effect  as  if 
it  were  an  order  of  the  Secretary  of  State  under  the  principal  Act, 
and  this  Act  shall  apply  accordingly. 
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5.  Appointment  of  one  salaried  clerk  only  in  a  petty  Appendix. 

sessional  division.]  In  each  petty  sessional  division  there  shall  

be  only  one  salaried  clerk  in  the  division  to  perform  the  duties 
of  clerk  of  petty  sessions,  clerk  of  special  sessions,  or  clerk  of  any 
justice  or  justices  of  the  peace  : 

Provided  that — 

(1)  Where  special  or  petty  sessions  are  usually  held  at  more 

than  one  place  appointed  for  the  purpose  in  a  petty 
sessional  division,  there  may,  if  it  seems  fit,  be  a  separate 
salaried  clerk  appointed  in  respect  of  each  such  place ; 
and 

(2)  Where  a  Secretary  of  State  has  fixed  the  amount  of  the 

salary  for  one  ssdaried  clerk  in  a  division,  and  there  are,  at 
the  passing  of  this  Act,  two  clerks,  each  of  whom  performs 
the  duties  of  clerk  of  petty  sessions  and  clerk  of  special 
sessions  in  that  division,  the  local  authority  may,  if  they 
think  fit,  continue  such  existing  clerks  in  office,  and 
apportion  the  salary  between  those  clerks  in  such  manner 
as  they  think  just ;  and 

(3)  Where  any  partners  have  before  the  passing  of  this  Act 

jointly  performed  the  duties  of  clerk  of  petty  sessions  or 
clerk  of  special  sessions,  the  local  authority  may,  if  they 
think  fit,  continue  such  existing  clerks  in  office  and  pay 
the  salary  to  such  clerks  jointly  : 

(4)  A  Secretary   of   State,   on   the   application   of   the  local 

authority,  may,  if  he  thinks  fit,  authorise  in  any  case  the 
appointment  of  more  than  one  salaried  clerk. 

The  salaried  clerk  (in  this  Act  referred  to  as  a  clerk  of  a  petty 
sessional  division)  shall  be  appointed  from  time  to  time  by  the 
justices  acting  in  and  for  the  petty  sessional  division  in  which  he 
is  clerk  assembled  in  special  sessions,  and  shall  hold  his  office 
during  the  pleasure  of  those  justices. 

Where  there  is  a  salaried  clerk  of  a  petty  sessional  division,  any 
fees  which  may  be  received  by  a  clerk  of  special  sessions,  clerk  of 
petty  sessions,  or  clerk  of  a  justice  of  the  peace  in  that  division, 
shall  not  be  received  by  such  clerk  for  his  own  use,  but  shall  be 
received,  paid,  and  accounted  for  as  directed  by  section  eleven  of 
the  principal  Act,  or  by  any  Act  specially  relating  to  such  clerk. 

Nothing  in  this  section  shall  apply  to,  or  to  the  fees  of,  either 
a  clerk  of  a  metropolitan  police  court,  or  a  clerk  to  the  justices  of 
a  borough,  or  a  clerk  to  a  stipendiary  or  other  magistrate  whose 
salary  is  regulated  under  any  Act  of  Parliament  other  than  the 
principal  Act. 

In  the  case  of  the  town  and  county  of  Haverfordwest,  the 
justices  of  the  peace  for  the  said  town  and  county  in  quarter 
sessions  assembled,  and  not  the  town  council  thereof,  shall  be  the 
local  authority  to  carry  out  the  provisions  of  the  principal  Act  and 
this  Act,  and  the  salary  for  the  time  being  payable  to  the  clerk  of 
the  justices  of  the  said  town  and  county  under  their  order  shall  be 
paid  out  of  the  county  rate  thereof,  and  all  fees  received  by  such 
clerk  after  the  making  of  such  order  shall  be  paid  to  the  treasurer 
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Appendix,   of  the  said  town  and  coanty  in  aid  of  the  county  rate  thereof,  and 

shall  be  accounted  for  by  such  treasurer  from  time  to  time  as  the 

justices  so  assembled  as  aforesaid  may  direct. 

Under  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  where 
the  population  of  a  boroagh  having,  a  separate  commission  of  the  peu^, 
but  not  a  separate  court  of  (Quarter  sessions,  is  less  than  ten  thousand,  the 
salary  of  the  clerk  to  the  justices  for  such  borough  is  payable  by  the 
county  council  ;  and  the  fines  and  fees  received  by  such  clerk  for  busineas 
done  in  petty  sessions  and  under  the  S.  J.  Acts  must  be  paid  by  him  to  the 
county  fund  of  the  county  council  (/*  re  County  Cbun&U  for  Hereford- 
shire, 64  L.  J.  M.  C.  26). 

6.  Payment  to  treasnrer  of  county  or  borough  of  unclaimed 
penalties  and  other  snms.]  All  penalties,  costs  and  sums  which 
in  pursuance  of  a  conviction  or  order  by  a  justice  or  justices  of  the 
peace,  are  paid  to  a  clerk  of  a  petty  sessional  division,  or  a  clerk  of 
special  sessions,  or  a  clerk  of  petty  sessions,  or  a  clerk  of  any 
justice  or  justices  of  the  peace,  and  are  not  actually  paid  by  him  to 
the  party  or  parties  by  law  entitled  thereto,  other  than  the 
treasurer  hereinafter  mentioned,  shall  be  paid  to  the  treasurer  of 
the  county  riding  division  liberty  city  borough,  or  place  for 
which  such  justice  or  justices  acted,  subject  nevertheless  to  be  paid 
by  such  treasurer,  to  any  party  showing  himself  to  be  by  law 
entitled  thereto. 

Every  such  clerk  shall  account  for  and  pay  over  all  penalties, 
costs,  and  sums  payable  to  any  such  treasurer,  under  this  or  any 
other  Act,  at  such  times  and  in  such  manner  as  may  be  from  time 
to  time  directed  by  the  justices  or  council  who  appointed  that 
treasurer  ;  and  if  he  wilfully  omits  to  account  for  or  pay  over  any 
such  penalty  costs  or  sum,  he  shall  forfeit  for  every  such  omission 
twenty  pounds,  to  be  recovered  by  action  of  debt  by  any  person 
who  may  sue  for  the  same. 

7.  Qualification  of  salaried  derk  of  petty  sessional 
division  and  justices  of  a  borough.]  Every  clerk  appointed 
to  be  a  salaried  clerk  of  a  petty  sessional  division,  or  to  be  clerk 
to  the  justices  of  a  borough,  shall  either — 

(1)  Be  a  barrister  of '  not  less  than  fourteen  years*  standing  ;  or, 

(2)  Be  a  solicitor  to  the  Supreme  Court  of  Judicature  ;  or, 

(3)  Have  served. for  not  less  than  seven  years  as  a  clerk  to  a 

police  or  stipendiary  magistrate,  or  to  a  metropolitan 

police  court,  or  to  one  of  the  police  courts  of  the  city  of 

London. 

Provided,  that  a  person  who  for  not  less  than  fourteen  years  has 

served  as  or  as  assistant  to  either  a  clerk  of  petty  sessional  division, 

or  a  clerk  to  the  justices  of  a  borough,  or  (in  the  case  of  service 

before  the  passing  of  this  Act)  a  clerk  of  special  or  petty  sessions, 

or  a  clerk  of  a  justice  or  justices  of  the  peace,  may  be  appointed 

salaried  clerk  of  a  petty  sessional  division,  or  clerk  to  the  justices 

of  a  borough,  in  any  case  in  which  in  the  opinion  of  the  justices 

empowered  to  make  the  appointment  there  are  special  circum- 
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stances  rendering  such  appointment  desirable  :  provided  also,  that    Appendix. 

no  person  being  clerk  of  the  peace  or  deputy  clerk  of  the  peace         

for  a  county  or  borough,  or  a  partner  of  such  clerk  or  deputy  clerk, 
shall  be  a  salaried  clerk  of  a  petty  sessional  division  or  clerk  to  the 
justices  of  a  borough  within  such  county  ;  but  this  proviso  shall 
not  apply  to  any  clerk  of  the  peace  or  deputy  clerk  of  the  peace,  or 
partner  of  such  clerk  or  deputy  clerk  holding  and  executing  in 
person  at  the  time  of  the  passing  of  this  Act  the  office  of  clerk  to 
the  justices  of  any  petty  sessional  division  of  a  county,  or  clerk 
to  the  justices  of  a  borough. 

The  office  of  justice  of  the  peace  is  incompatible  with  that  of  clerk  to 
the  justices,  and  if  a  clerk  to  the  justices  not  having  resigned  that  office 
becomes  one  of  the  justices,  he,  by  his  acceptance  of  the  latter  office,  vacates 
the  former,  even  though  he  continues  to  draw  the  salary  thereof,  inasmuch 
as  he  has  the  right  to  determine  his  position  as  justices'  clerk,  subject  to 
any  complaint  against  him  for  having  violated  the  terms  of  his  appoint- 
ment. Such  justice  of  the  peace  can,  therefore,  lawfully  adjudicate  upon 
a  case  heard  before  the  bench  of  justices  of  which  he  has  become 
a  member  (72.  v.  Douglas  and  Others,  [1898]  1  Q.  B.  560  ;  62  J.  P.  277  ; 
67  L.  J.  Q.  B.  406  ;  78  L.  T.  198  ;  14  T.  L.  K.  267). 

&  Power  of  local  authority  and  Secretary  of  State  as  to 
table  of  fees  ajid  adjustment  of  fees  in  proportion  to  salary  of 
clerks.]   [Recital  of  ildb  12  VicL  c.  43,  «.  30.]     .     .     . 

Where  it  appears  to  a  local  authority  that  the  aggregate  amount 
received  by  the  treasurer  of  that  authority  in  respect  of  court  fees 
unduly  exceeds  or  unduly  falls  below  the  aggregate  amount  paid 
by  that  authority  by  way  of  salary  to  the  clerks  of  petty  sessional 
divisions,  or  in  the  case  of  a  borough  to  the  clerk  to  the  justices 
of  the  borough,  or  that  otherwise  it  is  expedient  so  to  do,  the  local 
authority  may  make  a  table  of  the  court  fees  which  in  their 
opinion  should  be  taken,  and  shall  cause  such  table,  signed  by  the 
chairman,  mayor,  or  other  presiding  officer  of  the  local  authority, 
to  be  laid  before  a  Secretary  of  State,  and  a  Secretary  of  State 
may,  if  he  think  fit,  alter  such  table  of  fees  and  settle  the  same 
(having  due  regard  to  the  relation  of  the  aggregate  amount  so 
received  and  paid  as  aforesaid),  and  certify  that  the  fees  in  the 
table  as  settled  by  him  are  proper  to  be  taken  within  the  juris- 
diction of  the  said  local  authority. 

Where  complaint  is  made  to  a  Secretary  of  State  that  the 
aggregate  amount  received  by  the  treasurer  of  a  local  authority  in 
respect  of  court  feen  unduly  exceeds  or  unduly  falls  below  the 
aggregate  amount  paid  by  that  authority  by  way  of  salary  as  afore- 
said, or  that  for  other  reasons  it  is  expedient  that  the  table  of  court 
fees  should  be  revised,  he  may,  if  he  think  fit,  by  order,  require 
the  local  authority  to  make  a  return  to  him  within  the  time 
specified  in  the  order  of  the  aggregate  amount  so  received  and 
paid  during  the  three  years  previous  to  the  order,  or  of  the  table 
of  court  fees  in  force  for  the  time  being,  as  the  case  may  be,  and 
if,  on  receiving  such  return,  or  on  the  failure  of  the  local  authority 
to  make  the  return,  he  is,  after  making  such  inquiry  as  he  thinks 
proper,  satisfied  of  the  truth  of  the  complaint,  he  may,  by  order, 
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Api^endiz.   require  the  local  authority  to  make  aad  lay  before  him,  withia  the 

time  (not  being  less  than  four  months  from  the  date  of  the  order) 

specified  in  the  order,  a  table  of  court  fees  in  pursuance  of  this 
section,  and  if  the  local  authority  fail  to  comply  with  the  order,  he 
may,  in  like  manner  (so  nearly  as  circumstances  admit)  as  if  the 
local  authority  had  laid  before  him  a  table  of  fees  in  pursuance  of 
this  section,  settle  a  table  of  fees  and  certify  that  the  fees  in  that 
table  are  proper  to  be  taken  within  the  jurisdiction  of  the  said 
local  authority. 

A  Secretary  of  State,  upon  certif3ring  a  table  of  fees  in  pursu- 
ance of  this  section,  shall  cause  copies  thereof  to  be  sent  to  the 
clerk  of  the  local  authority  to  be  by  him  distributed  to  the  clerks 
of  petty  sessional  divisions  and  clerks  to  justices  within  the 
jurisdiction  of  that  authority,  and  if  at  any  time  thereafter  any  of 
those  clerks  or  any  other  person  wilfully  demands  or  receives  any 
other  greater  court  fee  than  such  as  is  set  down  in  the  said  table, 
he  shall  forfeit  for  every  such  demand  or  receipt  twenty  pounds, 
to  be  recovered  by  action  of  debt  by  any  person  who  may  sue  for 
the  same. 

Until  a  table  is  made  in  pursuance  of  this  section  any  of  the 
said  clerks  may  demand  and  receive  such  fees  as  he  is  at  the 
passing  of  this  Act  lawfully  authorised  to  demand  and  receive. 

The  expression  "court  fee"  in  this  section  means  any  fee 
gratuity  or  sum  which  may  by  law  be  demanded  or  received  in 
respect  of  any  business  or  act  transacted  or  done  by  a  clerk  of 
special  or  petty  sessions  or  a  clerk  of  justices  of  the  peace  as  such 
clerk,  notwithstanding  that  by  reason  of  such  clerk  being  paid  by 
salary,  or  of  the  provisions  of  this  Act,  he  cannot  receive  the  same 
for  his  own  use,  and  includes  fees  for  the  giving  of  copies  of 
depositions  by  any  clerk  mentioned  in  this  section,  whether 
received  for  his  own  use  or  not. 

9.  Account  of  fees  by  clerk.]  The  accoimt  of  fees  required  by 
section  eleven  of  the  principal  Act,  as  amended  by  this  Act,  to  be 
rendered  by  any  clerk  shall  be  rendered  quarterly,  or  at  any  leas 
interval  directed  by  the  local  authority,  and  if  any  clerk  wilfully 
omits  from  any  such  account  any  fee  received  by  him  he  shall 
forfeit  for  every  such  omission  twenty  pounds,  to  be  recovered  by 
action  of  debt  by  any  person  who  may  sue  for  the  same. 

10.  Gonstmctiou.]  This  Act  shall,  so  far  as  is  consistent  with 
the  tenour  thereof,  be  construed  as  one  with  the  principal  Act.  .  .  . 


THE  MUNICIPAL  CORPOEATIONS  ACT,  1882. 

(45  &  46  Vict.  c.  50.) 

o  o  o  o  o 

169.  Clerk  to  borough  justices.]  (1)  The  justices  for  a  borough 
shall  from  time  to  time  appoint  a  fit  person  to  be  their 
clerk,  to  be  removable  at  their  pleasure. 
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(2)  They  shall  not  appoint  or    continae    as    their    clerk    an   Appendix, 

alderman  or  councillor  of  the  borough,  or  the  clerk  of         

the  peace  of  the  borough,  or  of  the  county  in  which  the 
borough  is  situate,  or  the  partner  of  any  such  clerk 
of  the  peace. 

(3)  The  clerk   to  the  justices   shall   not,   by  himself  or   his 

partner,  or  otherwise,  be  directly  or  indirectly  employed 
or  interested  in  the  prosecution  of  any  offender  com- 
mitted for  trial  by  those  justices,  or  any  of  them,  at  any 
court  of  gaol  delivery  or  quarter  sessions. 

(4)  If  any  person  acts  in  contravention  of  the  last  foregoing 

provision  of  this  section,  he  shall  for  every  offence  be 
liable  to  a  fine  not  exceeding  one  hund[red  pounds, 
recoverable  by  action. 

(5)  One  moiety  of  any  fine  so  recovered  shall,  with  costs,  be 

paid  to  the  person  bringing  the  action  to  recover  it. 

(6)  Nothing  in  this  Act  shall  prevent  the  justices  for  a  borough 

from  re-appointing  as  their  clerk  any  person  being  clerk 
of  the  peace  of  the  borough  or  of  the  county  in  which  the 
borough  is  situate,  or  partner  of  any  such  clerk  of  the 
peace,  if  the  person  re>appointed  was,  on  the  sixth  of 
August  one  thousand  eight  hundred  and  sixty-one,  or 
has  not  ceased  to  be  at  the  time  of  re-appointment,  the 
clerk  of  those  justices. 

See  Brown  v.  Jih;ans,  35  L.  T.  877 ;  24  W.  R.  937. 


THE  CEIMINAL  LAW  ACT,  1826. 
(7  Geo.  4,  c.  64.) 

PORTIONS    UNREPEALED    WHICH   ARE    MATERIAL  TO   PROCEEDINGS 
BEFORE   MAGISTRATES,   OTHER   THAN   COSTS. 

1.  Duty  of  justice  on  charges  of  felony.]  Where  any  person 

shall  be  taken  on  a  charge  of  felony  or  suspicion  of  felony  before 

one  or  more  justice  or  justices  of  the  peace,  and  the  charge  shall 

be  supported  by  positive  and  credible  evidence  of  the  fact,  or  by 

such  evidence  as,  if  not  explained  or  contradicted,  shall,  in  the 

opinion  of  the  justice  or  justices,  raise  a  strong  presumption  of  the 

guilt  of  the  person  charged,  such  person  shall  be  committed  to 

prison   by  such   justice  or  justices,   in   the   manner   hereinafter 

mentioned  ;  but  if  there  shall  be  only  one  justice  present,  and  the 

whole  evidence  given  before  him  shall  be  such  as  neither  to  raise 

a  strong  presumption  of  guilt  nor  to  warrant  the  dismissal  of  the 

charge,  such  justice  shall  order  the  person  charged  to  be  detained 

in  custody  until  he  or  she  shall  be  taken  before  two  justices  at 

the  least.     .     .     . 

e  o  e  t!  c 

8. J.  2  G 
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Appendix.  5.  Penalty  on  justices.]  If  any  justice  .  .  .  shall  offend 
^-^  in  anything  contrary  to  the  true  intent  and  meaning  of  these 
provisions,  the  court  to  whose  ofl&cer  any  such  examination, 
information,  evidence,  bailment,  recognizance  .  .  .  ought  to 
have  been  delivered  shall,  upon  examination  and  proof  of  the 
offence  in  a  summary  manner,  set  such  fine  upon  every  such 
justice    ...    as  the  court  shall  think  meet. 

6.  Provisions  to  apply  to  all  justices.]  All  these  provisions 
relating  to  justices  .  .  .  shall  apply  to  the  justices  .  .  . 
not  only  of  counties  at  large,  but  also  of  all  other  jurisdictions. 

12.  Offences  committed  on  the  boundaries  of  counties 
may  be  tried  in  either  county.]  Where  any  felony  or  misdemeanor 
shall  be  committed  on  the  boundary  or  boundaries  of  two  or  more 
counties,  or  within  the  distance  of  five  hundred  yards  of  any  such 
boundary  or  boundaries,  or  shall  be  begun  in  one  county  and 
completed  in  another,  every  such  felony  or  misdemeanor  may  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any  of 
the  said  counties,  in  the  same  manner  as  if  it  had  been  actually 
and  wholly  committed  therein. 

18.  Offences  committed  during  a  journey  or  voyage  may 
be  tried  in  any  county  through  which  the  coach,  river, 
etc,  passed ;  and  where  the  highway  or  river,  etc,  is  a 
bounditury,    tiien   in  either    of    the    adjoining    counties.] 

Where  any  felony  or  misdemeanor  shall  be  committed  on 
any  person  or  on  or  in  respect  of  any  property  in  or  upon  any 
coach,  waggon,  cart,  or  other  carriage  whatever  employed  in  any 
journey,  or  shall  be  committed  on  any  person  or  on  or  in  respect 
of  any  property  on  board  any  vessel  whatever  employed  on  any 
voyage  or  journey  upon  any  navigable  river,  canal,  or  inland 
navigation,  such  felony  or  misdemeanor  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  any  county  through  any 
part  whereof  such  coach,  waggon,  cart,  carriage,  or  vessel  shall 
have  passed  in  the  course  of  the  journey  or  voyage  during  which 
such  felony  or  misdemeanor  shall  have  been  committed,  in  the 
same  manner  as  if  it  had  been  actually  conmiitted  in  such  county  ; 
and  in  all  cases  where  the  side,  centre,  or  other  part  of  any  high- 
way, or  the  side,  bank,  centre,  or  other  part  of  any  such  river, 
canal,  or  navigation,  shall  constitute  the  boundary  of  any  two 
counties,  such  felony  or  misdemeanor  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  either  of  the  said  counties 
through  or  adjoining  to  or  by  the  boundary  of  any  part  whereof 
such  coach,  waggon,  cart,  carriage,  or  vessel  shall  have  passed,  in 
the  course  of  the  journey  or  voyage  during  which  such  felony  or 
misdemeanor  shall  have  been  committed,  in  the  same  manner  as 
if  it  had  been  actually  committed  in  such  county. 


Digiti 


zed  by  Google 


22  &  23  Vict.  c.  17,  s.  1.  451 

Appendix. 
THE  VEXATIOUS  INDICTMENTS  ACT,  1859.  

(22  &  23  Vict.  c.  17.) 

1.  Restrictions  on  indictments  for  offences  herein  named.] 
No  bill  of  indictment  for  any  of  the  offences  following,  viz.  : 

Perjury, 

Subornation  of  perjury. 

Conspiracy, 

Obtaining  money  or  other  property  by  false  pretences, 

Keeping  a  gambling  house, 

Keeping  a  disorderly  house,  and 

Any  indecent  assault, 
shall  be  presented  to  or  found  by  any  grand  jury,  unless  the 
prosecutor  or  other  person  presenting  such  indictment  has  been 
bound  by  recognizance  to  prosecute  or  give  evidence  against  the 
person  accused  of  such  offence,  or  unless  the  person  accused  has 
been  committed  to  or  detained  in  custody,  or  has  been  bound  by 
recognizance  to  appear  to  answer  to  an  indictment  to  be  preferred 
against  him  for  such  offence,  or  unless  such  indictment  for  such 
offence,  if  charged  to  have  been  committed  in  England,  be  pre- 
ferred by  the  direction  or  with  the  consent  in  writing  of  a  judge 
of  one  of  the  superior  courts  of  law  at  Westminster,  or  of  her 
Majesty's  Attorney-General  or  Solicitor-General  for  England,  or 
unless  such  indictment  for  such  offence,  if  charged  to  have  been 
committed  in  Ireland,  be  preferred  by  the  direction  or  with  the 
consent  in  writing  of  a  judge  of  one  of  the  superior  courts  of  law 
in  Dublin,  or  of  her  Majesty's  Attorney-General  or  Solicitor- 
General  for  Ireland,  or  (in  the  case  of  an  indictment  for  perjury) 
by  the  direction  of  any  court,  judge,  or  public  functionary  autho- 
rised by  the  Criminal  Procedure  Act,  1851  (14  &  15  Vict.  c.  100, 
8.  19),  to  direct  a  prosecution  for  perjury. 

To  the  above  list  of  offences,  which  are  within  the  provisions  of  this 
statute,  most  now  be  added,  '*  Every  libel  or  alleged  libel,  and  every  offence 
against  this  Act"  (s.  5  of  44  &  45  Vict.  c.  60),  the  Newspaper  Libel  and 
Itegistration  Act,  1881,  and  by  8.  17  of  the  Criminal  Law  Amendment 
Act,  1885  (48  &  49  Vict.  c.  69),  "  Every  misdemeanor  under  that  Act  nball 
be  deemed  to  be  an  offence  within  the  22  &  23  Vict.  c.  17."  Offences  under 
s.  31  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  offences 
punishable  on  indictment  under  the  Merchandise  Marks  Act,  1887  (50  & 
51  Vict.  c.  28)  ;  every  misdemeanor  under  the  Prevention  of  Cruelty  to 
Children  Act,  1904  (4  Edw.  7,  c.  15),  s.  25  ;  and  offences  under  the 
Prevention  of  Corruption  Act,  1906  (6  Edw.  7,  c.  34). 

By  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  18,  every  misdemeanor 
under  the  Second  Part  of  that  Act  shall  iJe  deemed  to  be  an  offence  within 
22  &  23  Vict.  e.  17,  and  when  any  person  is  charged  with  any  such  offence 
before  any  justice  or  justices,  such  justice  or  justices  shall  take  into  con- 
sideration any  evidence  adduced  before  him  or  them  tending  to  show  that 
the  act  charged  was  not  committed  with  a  guilty  intent 

An  attempt  to  obtain  money  or  other  property  by  false  pretences  is  not 
within  this  statute  (B.  v.  Burton,  39  J.  P.  632 ;  32  L.  T.  639 ;  13  Cox  C.  C. 
71). 
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Appendix*       The  consent  in  writing  of  the  jndgc  may  be  given  er  parte  (/?.  y.  Bray, 

3  B.  &  S.  265  ;  9  Cox  C.  C.  215  ;  32  L..I.  M.  C.  11 ;  7  L.T.  248 ;  11  W.K. 

Note.  7)  ;  and  no  previooA  summons  of  or  notice  to  the  defendant  or  an  affidavit 
of  the  facts  is  necessary. 

II  is  not  necessary  that  an  indictment  should  aver  that  the  condition 
imposed  by  the  statute  had  been  performed  (Knowlden  v.  Beg^  5  B.  &  S. 
532  ;  9  Cox  C.  C.  488  ;  33  L.  J.  M.  C.  219  ;  10  Jur.  1077  ;  10  L.  T.  691 ; 
12  W.  R.  957). 

The  conditions  of  this  statute  must  be  complied  with  in  respect  of  every 
count  of  the  indictment  to  the  oflFence  charged  in  which  the  Vexations 
Indictments  Act  is  applicable  (R.  v.  Fuidge,  L.  &  C.  390 ;  9  Cox  C.  C.  430; 
33  L.  J.  M.  C.  74 ;  10  Jur.  160  ;  9  L.  T.  777  ;  12  W.  R.  351). 

Ini2.v.  Zr^aw/J,  28  J.  P.  600;  4  B.  &  S.  947;  9CoxC.C.433;  38  L.  J. 
M.  C.  115  ;  9  L.  T.  719  ;  10  Jur.  724,  Blackburn,  J.,  was  of  opinion 
that,  considering  the  language  of  s.  1,  the  Act  only  referred  to  offences 
actually  committed  in  England  or  Ireland,  and  would  not  include  offences 
committed  on  the  high  seas. 

In  R.  V.  Bather  or  Battier,  44  J.  P.  490  ;  42  L.  T.  632,  it  was  held  that 
the  statute  only  applies  after  a  summon^  or  warrant  has  been  granted  upon 
which  it  can  take  effect.  In  that  case  G.  was  charged  with  an  offence ;  the 
charge  was  dismissed,  and  G.  applied  to  a  justice  for  a  summons  for  perjury 
against  the  constables  who  had  charged  him ;  the  summons  was  refused. 
Subsequently,  before  a  bench  of  justices  sitting  at  petty  sessions,  applica- 
cation  was  again  made  by  G.  for  a  summons,  or  in  the  alternative  to  be 
bound  over  under  this  statute. 

And  in  £x  parte  Reid,  49  J.  P.  600,  it  was  again  held  that  the  pro- 
visions of  this  statute  only  apply  where  a  charge  or  complaint  has  been 
made  and  the  person  charged  has  been  before  the  magistrate  to  answer  to 
such  charge  or  complaint. 

And  see  Rex  v.  Rogers  and  Othertt,  66  J.  P.  825,  where  a  charge  wag 
dismissed  by  the  magistrate  and  the  prosecutor  was  not  bound  over,  and  an 
indictment  was  preferred  by  direction  of  the  Attorney-General. 

If  a  magistrate  commits  for  trial  for  offences  within  this  Act,  but  refuses 
to  commit  on  other  such  offences,  the  prosecution  cannot  add  counts 
alleging  these  latter  offences  to  the  indictment.  The  prosecutor  ought 
tlien  to  be  bound  over  to  prosecute  the  offences  on  which  the  magistrate 
has  refused  to  commit  for  trial  (^Rex  v.  Coyne,  69  J.  P.  151). 

2.  Where  prosecutor  desires  to  prefer  an  indictment,  justice 
to  take  his  recognizance  to  prosecute.]  Where  any  charge  or 
complaint  shall  be  made  before  any  one  or  more  of  her  Majesty's 
justices  of  the  peace  that  any  person  has  committed  any  of  the 
offences  aforesaid  within  the  jurisdiction  of  such  justice,  and  such 
justice  shall  refuse  to  commit  or  to  bail  the  person  charged  with 
such  offence  to  be  tried  for  the  same,  then  in  case  the  prosecutor 
shall  desire  to  prefer  an  indictment  respecting  the  said  offence,  it 
shall  be  lawful  for  the  said  justice,  and  he  is  hereby  required,  t-o 
take  the  recognizance  of  such  prosecutor  to  prosecute  the  said 
charge  or  complaint,  and  to  transmit  such  recognizance,  informa- 
tion, and  depositions,  if  any,  to  the  court  in  which  such  indictment 
ought  to  be  preferred,  in  the  same  manner  as  such  justice  would 
have  done  in  case  he  had  committed  the  person  charged  to  be  tried 
for  such  offence. 

A  magistrate,  if  he  refuses  to  commit  or  to  bail  the  person  charged,  is 
bound,  under  this  section,  to  take  the  recognizance  of  the  prosecutor  if  the 
information  discloses  any  of  the  offences  under  the  provisions  of  the 
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statute ;  bat  he  has  a  discretion  to  refnse  if  no  indictable  offence  is  dis-    Appendix. 

closed  CEx  parte  Wawn,  L.  R.  4  Q.  B.  573  ;  38  L.  J.  Q.  B.  302 ;  17  W.  R.         

881 ;  10  B.  &  S.  583).  Note. 

In  i2.  T.  Lord  Mayor  of  London^  Ex  parte  Oottling,  50  J.  P.  711 ; 
64  _L.  T.  646,  it  was  held  that  where  a  prosecator  honci  fide  prefers  before 
a  justice,  and  within  his  jnrisdiction,  a  charge  or  complaint  in  respect  of 
an  offence  within  this  Act  and  the  jostice  dismisses  it  for  want  of  e?idence, 
snch  dismissal  is  tantamount  to  a  refusal  to  commit,  and  the  prosecutor  is 
entitled  to  require  the  justice  to  take  his  recognizance  to  prosecute  the 
charge  by  way  of  indictment.  Day,  J.,  in  giving  judgment,  said  :  "  I  do 
not  accede  to  the  argument  that  it  is  necessary  that  tnere  should  be  a  certain 
amount  of  evidence,  although  not  evidence  sufficient  rationally  to  support 
the  charge.  It  is  sufficient  for  me  to  say  that  there  has  been  a  substantial 
charge  or  complaint  made — a  serious  charge  or  complaint  made,  and  one 
made  bond  fide — one  which  was  in  the  jurisdiction  of  the  justice,  and 
wherein  he  has  refused  to  commit  on  bail.** 

The  Common  Serjeant  (Sir  Forrest  Fulton,  Q.C.)  held  that  where  a 
magistrate  has  committed  a  defendant  to  take  his  trial  on  some  allegations 
of  perjury,  and  refused  to  commit  on  others,  the  prosecutor  cannot  add 
counts  to  the  indictment  containing  allegations  on  which  the  magistrate 
refused  to  commit  unless  he  has  been  bound  over  to  prosecute  those  charges 
(J?.  V.  Crahhe,  59  J.  F.  247). 

This  section  provides  no  definite  time  within  which  the  recognisance 
therein  mentioned  has  to  be  taken,  but  it  is  conceived  that  if  the  applica- 
tion to  take  such  recognizance  is  not  made  at  the  time  of  the  refusal  to 
commit,  it  should  be  made  within  a  reasonable  period.  It  is  suggested  this 
might  follow  the  time  of  application  for  a  special  case  'fixed  (by  r.  18  of 
the  S.  J.  Rules,  1886)  as  **  within  seven  clear  days  from  the  date  of  the 
proceeding  to  be  questioned." 

3.  Extent  of  Act.]  This  Act  shall  not  extend  to  Scotland. 

This  statute  only  applies  after  a  summons  or  warrant  has  been  granted 
(i2.  V.  Bather  or  Battier,  44  J.  F.  490  ;  42  L.  T.  632). 

In  Ex  parte  Reid,  49  J.  F.  600,  it  was  held  that  a  justice  is  not  bound 
to  issue  a  summons  for  perjury  on  an  information  setting  forth  facts  upon 
which  no  jury  could  convict. 


THE   CRIMINAL  LAW  AMENDMENT   ACT,  1867. 
(30  &  31  Vict.  c.  36.) 

1.  Provisions  of  22  &  23  Vict.  c.  17,  not  to  apply  in  cases 
herein  mentioned.]  The  said  provisions  of  the  said  first  section  of 
the  said  Act  shall  not  extend  or  be  applicable  to  prevent  the  pre- 
sentment to,  or  finding  by  a  grand  jury  of  *any  bill  of  indictment 
containing  a  count  or  counts  for  any  of  the  offences  mentioned  in 
the  said  Act,  if  such  count  or  counts  be  such  as  may  now  be  law- 
fully joined  with  the  rest  of  such  bill  of  indictment,  and  if  the 
same  count  or  counts  be  founded  (in  the  opinion  of  the  court  in  or 
before  which  the  same  bill  of  indictment  be  preferred)  upon  the 
facts  or  evidence  disclosed  in  any  examinations  or  depositions  taken 
before  a  justice  of  the  peace  in  the  presence  of  the  person  accused 
or  proposed  to  be  accused  by  such  bill  of  indictment,  and  trans- 
mitted or  delivered  to  such  court  in  due  course  of  law  ;  and  nothing 
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Appendix,   in  the  said  Act  shall  extend  or  be  applicable  to  prevent  the  pre- 

sentment  to  or  finding  by  a  grand  jury  of  any  bill  of  indictment,  if 

such  bill  be  presented  to  the  grand  jury  with  the  consent  of  the 
court  in  or  before  which  the  same  may  be  preferred. 

In  Bradlaugh  v.  Reg,,  47  J.  P.  71  ;  15  Cox  C.  C.  156  ;  47  L.  T.  477  ; 
31  W.  R.  229,  the  defendant  was  anmrnoned  for  publishing  certain 
blasphemous  libels  on  Tarious  dates.  The  summons  specified  tiie  dates. 
An  undertaking  was  given  by  the  prosecution  lo  famish  particulars  of  the 
newspaper,  the  articles,  and  dates,  etc,  on  which  the  prosecution  wa« 
based.  The  particulars  so  gi?en  contained  matter  not  charged  in  the 
summons.  On  objection  no  evidence  was  offered  as  to  such  matter,  but 
the  evidence  strictly  referred  to  the  specific  charges  in  the  summons.  On 
committal  for  trial  application  was  made  to  the  Recorder  of  London  under 
this  section  to  add  counts  referring  to  the  matter  so  withdrawn.  No 
mention  in  such  application  was  mi^e  that  such  matter  had  been  with- 
drawn. The  application  was  granted.  It  was  held  that  the  counts  must 
be  quashed  on  the  ground  that  leave  of  the  court  was  obtained  on  materials 
insufficient  for  the  exercise  of  its  discretion  ;  that  the  obtaining  such  leave 
was  not  a  mere  formality,  but  must  conform  to  the  spirit  and  intentions  of 
those  Acts. 

It  is  not  necessary  to  obtain  the  leave  of  the  court  under  30  &  31  Vict, 
c.  35,  for  the  addition  of  counts  for  offences  within  the  Vexations  Indict- 
ments Act  (if  the  facts  on  which  the  counts  are  founded  appear  on  the 
depositions)  before  the  indictment  is  presented  to  the  grand  jury  (^R.  t. 
Clarke  and  Lyons,  69  J.  P.  248  ;  and  see  Rex  v.  Coyne,  ante,  p.  452,  and 
Rex  V.  Kopelwitchy  69  J.  P.  216)  ;  but  in  Reg.  v.  I*rael  Harris  and 
Another,  64  J.  P.  360,  where  the  indictment  charged  the  defendants  with 
committing  certain  offences  for  which  they  had  been  committed  for 
trial,  and  also  charged  them  with  committing  a  further  offence  for  which 
they  had  not  been  committed,  although  the  depositions  contained  evidence 
of  such  further  offence,  the  court  refused  to  allow  the  prosecution  to  give 
evidence  of  such  further  offence,  being  of  opinion  that  the  defendants  would 
be  improperly  embarrassed  if  such  charge  were  gone  into. 

2.  Costs  of  persons  indicted,  on  acquittal— 22  &  23  Vict. 
C.  17.]  Whenever  any  bill  of  indictment  shall  be  preferred  to  any 
grand  jury  under  the  provisions  of  the  Vexatious  Indictments  Act, 
1859  (22  &  23  Vict.  c.  17),  against  any  person  who  has  not  been 
committed  to  or  detained  in  custody,  or  bound  by  recognizance  to 
answer  such  indictment,  and  the  person  accused  thereby  shall  be 
acquitted  thereon,  it  shall  be  lawful  for  the  court  before  which 
such  indictment  shiill  be  tried,  in  its  discretion,  to  direct  and  order 
that  the  prosecutor  or  other  person  by  or  at  whose  instance  such 
indictment  shall  have  been  preferred  shall  pay  unto  the  accused 
person  the  just  and  reasonable  costs,  charges,  and  expenses  of  such 
accused  person  and  his  witnesses  (if  any)  caused  or  occasioned  by 
or  consequent  upon  the  preferring  of  such  bill  of  indictment,  to 
be  taxed  by  the  proper  officer  of  the  court ;  and  upon  non-pay- 
ment of  such  costs,  charges,  and  expenses  within  one  calendar 
month  after  the  date  of  such  direction  and  order,  it  shall  be  lawful 
for  any  of  the  superior  courts  of  law  at  Westminster,  or  any  judge 
thereof,  or  for  the  justices  and  judges  of  the  Central  Criminal 
Court  (if  the  bill  of  indictment  has  been  preferred  in  that  court), 
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to  issue  against  the  person  on  whom  such  order  is  made  such  and  Appendix* 
the  like  writ  or  writs,  process  or  processes,  as  may  now  be  law-  — -^ 

fully  issued  by  any  of  the  superior  courts  for  enforcing  judgments 
thereof. 

In  Stuhhs  v.  Director  of  Public  Prosecutions,  24  Q.  B.  D.  577 ;  65  J.  P. 
69  ;  69  L.  J.  Q.  B.  201 ;  62  L.  T.  399  ;  38  W.  R.  607  ;  6  T.  L.  H.  202, 
the  magistnte  bad  refused  to  commit  upon  a  charge  under  tbe  Vexatious 
Indictments  Act,  1859  (22  &  23  Vict.  c.  17),  and  the  prosecutor  had  there- 
upon been  bound  over  by  recognizance,  under  s.  2  of  that  Act,  and  had  pre- 
ferred a  bill  in  pursuance  thereof.  Tbe  l)irector  of  Public  Prosecutions  then 
took  op  the  case,  which  resulted  in  the  acquittal  of  the  defendant,  whereupon 
tbe  recorder  of  London  made  an  order  under  30  &  31  Vict.  c.  35,  s.  2,  upon 
the  Director  for  the  payment  to  the  defendant  of  the  costs  of  his  defence. 
But  the  High  Court  held  that  the  Director<was  not  liable,  as  he  was  not  the 
person  who  preferred  tbe  bill,  and  that  the  only  liability  for  costs  cast  upon 
the  Director  by  42  &  43  VicL  c.  22,  s.  7,  post,  was  in  respect  of  the  costs 
for  which  the  original  prosecutor  was  liable  under  his  recogpiizance. 

3.  Evidence  for  accused  persons  before  jnstices.]  In  all  cases 
where  any  person  shall  appear  or  be  brought  before  any  justice  or 
justices  of  the  peace,  charged  with  any  indictable  offence,  whether 
committed  within  this  realm  or  upon  the  high  seas  or  upon  land 
beyond  the  sea,  and  whether  such  person  appear  voluntarily  upon 
summons,  or  has  been  apprehended  with  or  without  warrant,  or  be 
in  custody  for  the  same  or  any  other  offence,  such  justice  or  justices, 
before  he  or  they  shalllcommit  such  accused  person  for  trial  onadmit 
him  to  bail,  shall,  immediately  after  obeying  the  directions  of  the 
eighteenth  section  of  the  Indictable  Offences  Act,  1848  (11  & 
12  Vict.  c.  42),  demand  and  require  of  the  accused  person  whether 
he  desires  to  call  any  witness  ;  and  if  the  accused  person  shall,  in 
answer  to  such  demand,  call  or  desire  to  call  any  witness  or 
witnesses,  such  justice  or  justices  shall,  in  the  presence  of  such 
accused  person,  take  the  statement  on  oath,  both  examination  and 
cross-examination,  of  those  who  shall  be  so  called  as  witnesses  by 
such  accused  person,  and  who  shall  know  anything  relating  to  the 
facts  and  circumstances  of  the  case,  or  anything  tending  to  prove 
the  innocence  of  such  accused  person,  and  shall  put  the  same  into 
writing  ;  and  such  depositions  of  such  witnesses  shall  be  read  over 
to  and  signed  respectively  by  the  witnesses  who  shall  have  been  so 
examined,  and  shall  be  signed  also  by  the  justice  or  justices  taking 
the  same,  and  transmitted  in  due  course  of  law  with  the  deposi- 
tions, and  such  witnesses,  not  being  witnesses  merely  to  the 
character  of  the  accused,  as  shall  in  the  opinion  of  the  justice  or 
justices  give  evidence  in  any  way  material  to  the  case  or  tending  to 
prove  the  innocence  of  the  accused  person,  shall  be  bound  by 
recognizance  to  appear  and  give  evidence  at  the  said  trial ;  and 
afterwards,  upon  the  trial  of  such  accused  person,  all  the  laws  now 
in  force  relating  to  the  depositions  of  witnesses  for  the  prosecution 
shall  extend  and  be  applicable  to  the  depositions  of  witnesses 
hereby  directed  to  be  taken. 

See  the  judgment  of  Lush,  J.,  in  R.  v.  Cardeny  quoted  utUc,  p.  348. 
Oath  in  this  section  includes  affirmation  or  declaration  in  the  rase  of 
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Appendix.   o\\  persons  allowed  by  law  to  affirm  or  declare  instead  of  swearing.     See 
^ —         Interpretation  Act,  1889,  s.  3,  post. 

Note,  Now,  by  the  Criminal  Evidence  Act,  1898  (61  &  62  Vict,  c  6),  s.  1, 

postt  p.  468,  the  accused  becomes  a  competent  witness  for  the  defernce  at 
every  stage  of  the  proceedings,  bat  by  clanse  (h)  of  such  section  ^  nothing 
in  this  Act  shall  affect  the  provisions  of  section  18  of  the  Indictable 
Offences  Act,  1848,  or  any  right  of  the  person  charged  to  make  a  state- 
ment without  being  sworn. *"  The  practice  to  be  followed  appears  to  be 
this :  The  statutory  *'  caution "  imposed  by  11  k.  12  Vict  c.  42,  a.  18, 
ante^  should  be  read  to  the  accused  ;  his  statement  (if  any)  should  then 
be  taken  ;  he  should  then  be  asked  if  he  desires  to  call  any  witnesRea,  and 
if  he  applies  to  give  evidence  himself  his  deposition  should  be  taken  in 
like  manner  as  ordinary  witnesses  for  the  defence,  subject  of  course  to  the 
provisions  of  the  Criminal  Evidence  Act,  1898.  It  is  suggested  that  in  a 
case  where  an  accused  person  begins  to  make  a  statement  the  joatlces 
might  remind  him  that  if  he  chooses  he  can  give  evidence  on  oath,  and 
ask  him  if  he  elects  to  do  that  in  lieu  of  making  the  ^  statement,"  bat,  if 
he  chooses,  he  appears  to  have  the  right  to  (a)  make  his  stetement, 
(b)  give  evidence  on  his  own  behalf.  See  s.  1  (h)  of  the  Criminal 
Evidence  Act,  1898,  post^  p.  459. 

4.  Provisions  of  11  &  12  Vict.  c.  42,  extended  to  this  Actw] 
A  ]'the  proyisions  of  the  Indictable  Offences  Act,  1848,  relating 
to  the  summoning  and  enforcing  the  attendance  and  committal  of 
witnesses,  and  binding  them  by  recognizance  and  committal  in 
default,  and  for  giving  the  accused  person  copies  of  the  examina- 
tions, and  giving  jurisdiction  to  certain  persons  to  act  alone,  shall 
be  read  and  shall  have  operation  as  part  of  this  Act. 

6.  [See  post,  p.  481.1 

6.  Power  to  take  in  writing  the  statement  on  oath  of  any 
person  dangerous^  ill,  and  not  likely  to  recover,  whose 
examination  or  deposition  cannot  he  taken  in  accordance 
with  recited  enactment,  and  to  read  the  same  in  evidence 
in  certain  events  and  under  certain  conditions.]  [RecUal  of 
11  <fc  12  Vict.  c.  42,  8.  17.]  Whenever  it  shall  be  made 
to  appear  to  the  satisfaction  of  any  justice  of  the  peace  that 
any  person  dangerously  ill,  and  in  the  opinion  of  some 
registered  medical  practitioner  not  likely  to  recover  from  such 
illness,  is  able  and  willing  to  give  material  information  relating  to 
any  indictable  offence,  or  relating  to  any  person  accused  of  any 
such  offence,  and  it  shall  not  be  practicable  for  any  justice  or 
justices  of  the  peace  to  take  an  examination  or  deposition  in 
accordance  with  the  provisions  of  the  said  Act  of  the  person  so 
being  ill,  it  shall  be  lawful  for  the  said  justice  to  take  in  writing 
the  statement  on  oath  or  affirmation  of  such  person  so  being  Ul, 
and  such  justice  shall  thereupon  subscribe  the  same,  and  shall  add 
thereto  by  way  of  caption  a  statement  of  his  reason  for  taking  the 
same,  and  of  the  day  and  place  when  and  where  the  same  was 
taken,  and  of  the  names  of  the  persons  (if  any)  present  at  the 
taking  thereof,  and,  if  the  same  shall  relate  to  any  indictable 
offence  for  which  any  accused  person  is  already  committed  or  bailed 
to  appear  for  trial,  shall  transmit  the  same  with  the  said  addition 
to  the  proper  officer  of  the  court  for  trial  at  which  such  accused 
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person  shall  have  been  so  committed  or  bailed  ;  and  in  all  other  Appendix. 

cases  he  shall  transmit  the  same  to  the  clerk  of  the  peace  of  the         

county,  division,  city,  or  borough  in  which  he  shall  have  taken  the 
same,  who  is  hereby  required  to  preserve  the  same,  and  file  it  of 
record ;  and  if  afterwards,  upon  the  trial  of  any  offender  or 
offence  to  which  the  same  may  relate,  the  person  who  made  the  same 
statement  shall  be  proved  to  be  dead,  or  if  it  shall  be  proved  that 
there  is  no  reasonable  probability  that  such  person  will  ever  be 
able  to  travel  or  to  give  evidence,  it  shall  be  lawful  to  read  such 
statement  in  evidence,  either  for  or  against  the  accused,  without 
further  proof  thereof,  if  the  same  purports  to  be  signed  by  the 
justice  by  or  before  whom  it  purports  to  be  taken,  and  provided 
it  be  proved  to  the  satisfaction  of  the  court  that  reasonable  notice 
of  the  intention  to  take  such  statement  has  been  served  upon  the 
person  (whether  prosecutor  or  accused)  against  whom  it  is  pro- 
posed to  be  read  in  evidence,  and  that  such  person,  or  his  counsel 
or  attorney,  had  or  might  have  had,  if  he  had  chosen  to  be  present, 
full  opportunity  of  cross-examining  the  deceased  person  who  made 
the  same. 

See  as  to  this  section,  B,  ▼.  Shurmer,  55  L.  J.  M.  C.  153 ;  65  L.  T. 
126 ;  17  Q.  B.  D.  323  (note  to  a.  17  of  11  &  12  Vict,  c  42,  ante,  p.  338), 
where  it  was  held  that  the  notice  herein  referred  to  mast  be  written  notice, 
DAT,  J.,  dissenting. 

Under  this  section  the  depositions  may  be  taken  by  any  justice. 

Before  taking  this  deposition  enquiry  should  be  made  as  to  whether  any 
person  is  accused  or  suspected ;  if  so,  if  notice  in  writing  of  ^the  intention 
to  take  the  statement  has  been  served. 

A  declaration  before  any  person  may  .^be  made  by  a  dying  person  if  in 
imminent  fear  of  death,  no  oath  being  necessary.  See  3  Knsseu  on  Crime, 
and  notes  to  11  &  12  Vict,  c  42,  s.  17,  ante,  p.  340. 

7.  Provision  for  the  prisoner  being  present  at  taking  of 
statement.]  Whenever  a  prisoner  in  actual  custody  shall  have 
served  or  shall  have  received  notice  of  an  intention  to  take  such 
statement  as  hereinbefore  mentioned,  the  judge  or  justice  of  the 
peace  by  whom  the  prisoner  was  committed,  or  the  visiting  justices 
of  the  prison  in  which  he  is  confined,  may,  by  an  order  in  writing, 
direct  the  gaoler  having  the  custody  of  the  prisoner  to  convey  him 
to  the  place  mentioned  in  the  said  notice  for  the  purpose  of  being 
present  at  the  taking  of  the  statement  ;  and  such  gaoler  shall 
convey  the  prisoner  accordingly.     .     .     . 

See  note  to  s.  6.  It  may  be  mentioned  that  it  was  chiefly  upon  the 
words  '*  to  the  place  mentioned  in  the  said  notice,"  that  the  decision  in 
jB.  v.  Shurmer,  supra,  proceeded. 

a  [Repealed  by  bl  &  62  Vict,  c,  46.] 

9.  Money  found  on  prisoner  convicted  of  stealing  any 
property  to  be  given  to  innocent  purchaser  of  property.] 
Where  any  person  shall  be  convicted,  either  summarily  or  other- 
wise, of  larceny  or  other  offence,  which  includes  the  stealing  of  any 
property,  and  it  shall  appear  to  the  court  by  the  evidence  that  the 
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Appendix,    prisoner  has  sbld  the  stolen  property  to  any  person,  and  that  such 

person  has  had  no  knowledge  that  the  same  was  stolen,  and  that  any 

moneys  have  been  taken  from  the  prisoner  on  his  apprehension,  it 
shall  be  lawful  for  the  court,  on  the  application  of  such  purchaser, 
and  on  the  restitution  of  the  stolen  property  to  the  prosecutor,  to 
order  that  out  of  such  moneys  a  sum  not  exceeding  the  amount  of 
the  proceeds  of  the  said  sale  be  delivered  to  the  said  purchaser. 

10.  Person  in  custody  and  also  under  recognizances  may 

be  brought  up  without  habeas  corpus.]  Where  recognizances 

shall  have  been  entered  into  for  the  appearance  of  any  person  to 

take  his  trial  for  any  offence  at  any  court  of  criminal  jurisdiction, 

and  a  bill  of  indictment  shall  be  found  against  him,  and  such  person 

shall  be  then  in  the  prison  belonging  to  the  jurisdiction  of  such 

court,  under  warrant  of  commitment,  or  under  sentence  for  some 

other  offence,  it  shall  be  lawful  for  the  court,  by  order  in  writing, 

to  direct  the  governor  of  the  said  prison  to  bring  up  the  body  of 

such  person  in  order  that  he  may  be  arraigned  upon  such  indictment 

without  writ  of  habeas  corpus,  and  the  said  governor  shall  thereupon 

obey  such  order. 

o  o  o  o  o 


THE   CRIMINAL  EVIDENCE  ACT,  1898. 

(61  &  62  Vict.  c.  36.) 

An  Act  to  amend  the  Law  of  Evidence, 

[12th  August  1898.] 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  Competency  of  witnesses  in  criminal  cases.]  Every  person 
charged  with  an  offence,  and  the  wife  or  husband,  as  the  case  may 
be,  of  the  person  so  charged,  shall  be  a  competent  witness  for  the 
defence  at  every  stage  of  the  proceedings,  whether  the  person  so 
charged  is  charged  solely  or  jointly  with  any  other  person.  Prcrvided 
as  follows  : 

(a)  A  person  so  charged  shall  not  be  called  as  a  witness  in 

pursuance  of  this  Act  except  upon  his  own  application  : 

(b)  The  failure  of  any  person  charged  with  an  offence,  or  of  the 

wife  or  husband,  as  the  case  may  be,  of  the  person  so 
charged,  to  give  evidence  shall  not  be  made  the  subject  of 
any  comment  by  the  prosecution  : 

(c)  The  wife  or  husband  of  the  person  charged  shall  not,  save 

as  in  this  Act  mentioned,  be  called  as  a  witness  in  pur- 
suance of  this  Act  except  upon  the  application  of  the 
person  so  charged  : 

(d)  Nothing  in  this  Act  shall  make  a  husband  compellable  to 

disclose  any  communication  made  to  him  by  his  wife 
during  the  marriage,  or  a  wife  compellable  to  disclose 
any  communication  made  to  her  by  her  husband  during 
the  marriage : 
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(e)  A  person  charged  and  being  a  witness  in  pursuance  of  this  Appendix. 

Act  may  be  asked  any   question   in  cross-examination         - — ^ 
notwithstanding  that  it  would  tend  to  criminate  him  as  to 
the  offence  charged  : 

(f )  A  person  charged  and  called  as  a  witness  in  pursuance  of 

this  Act  shall  not  be  asked,  and  if  asked  shall  not  be 
required  to  answer,  any  question  tending  to  show  that  he 
has  committed  or  been  convicted  of  or  been  charged  with 
any  offence  other  than  that  wherewith  he  is  then  charged, 
or  is  of  bad  character,  unless — 
(i)    the  proof  that  he  has  committed  or  been  convicted  of 
such  other  offence  is  admissible  evidence  to  show  that 
he  is  guilty    of  the   offence    wherewith   he   is  then 
charged  ;  or 
(ii)   he  has  personally  or  by  his  advocate  asked  questions  of 
the   witnesses  for   the    prosecution   with  a  view  to 
establish  his  own  good  character,  or  has  given  evidence 
of  his  good  character,  or  the  nature  or  conduct  of  the 
defence   is  such   as   to   involve    imputations    on    the 
character  of  the  prosecutor  or  the  witnesses  for  the 
prosecution  ;  or 
(iii)  he  has  given  evidence  against  any  other  person  charged 
with  the  same  offence  : 

(g)  E-very  person  called  as  a  witness  in  pursuance  of  this  Act 

shall,  unless  otherwise  ordered  by  the  court,  give  his 
evidence  from  the  witness  box  or  other  place  from  which 
the  other  witnesses  give  their  evidence  : 
(h)  Nothing  in  this  Act  shall  affect  the  provisions  of  section 
eighteen  of  the  Indictable  Offences  Act,  1848  (11  & 
12  Vict.  c.  42),  or  any  right  of  the  person  charged  to 
make  a  statement  without  being  sworn. 

2.  Evidence  of  person  charged.]  Where  the  only  witness  to 
the  facts  of  the  case  called  by  the  defence  is  the  person  charged, 
he  shall  be  called  as  a  witness  immediately  after  the  close  of 
the  evidence  for  the  prosecution. 

3.  Bight  of  reply.]  In  cases  where  the  right  of  reply  depends 
upon  the  question  whether  evidence  has  been  called  for  the 
defence,  the  fact  that  the  person  charged  has  been  called  as  a 
witness  shall  not  of  itself  confer  on  the  prosecution  the  right 
of  reply. 

4.  Calling  of  wife  or  hnsband  in  certain  cases.]  (1)  The 
wife  or  hnsband  of  a  person  charged  with  an  offence  under  any 
enactment  mentioned  in  the  Schedule  to  this  Act  may  be  called  as 
a  witness  either  for  the  prosecution  or  defence  and  without  the 
consent  of  the  person  charged. 

(2)  Nothing  in  this  Act  shall  affect  a  case  where  the  wife  or 
hnsband  of  a  person  charged  with  an  offence  may  at  common  law 
be  called  as  a  witness  without  the  consent  of  that  person. 

5.  Application  of  Act  to  Scotland.]  In  Scotland,  in  a  case 
where  a  list  of  witnesses  is  required,  the  husband  or  wife  of  a 
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Appendix,   person  charged  shall  not  be  called  as  a  witness  for  the  defence, 
unless  notice  be  given  in  the  terms  prescribed  by  section  thirty- 
six  of  the  Criminal  Procedure  (Scotland)  Act,  1887  (50  &  51  Vict, 
c.  35). 

6.  ProTision  as  to  previous  Acts.]  (1)  This  Act  shall  apply 
to  all  criminal  proceedings,  notwithstanding  any  enactment  in 
force  at  the  commencement  of  this  Act,  except  that  nothing  in 
this  Act  shall  affect  the  Evidence  Act,  1877  (40  &  41  Vict.  c.  14). 

(2)  But  this  Act  shall  not  apply  to  proceedings  in  courts 
martial  unless  so  applied — 

(a)  As  to  courts  martial  under  the  Naval  Discipline  Act  (29  & 

30  Vict.  c.  109),  by  general  orders  made  in  pursuance  of 
section  sixty-five  of  that  Act ;  and 

(b)  As  to  courts  martial  under  the  Army  Act  (44  &  45  Vict. 

c.  58),  by  rules  made  in  pursuance  of  section  seventy  of 
that  Act. 

7.  Extent,  commencement  and  short  title.]  (1)  This  Act 
shall  not  extend  to  Ireland. 

(2)  This  Act  shall  come  into  operation  on  the  expiration  of 
two  months  from  the  passing  thereof. 

(3)  This  Act  may  be  cited  as  the  Criminal  Evidence  Act,  1898. 


SCHEDULE. 
Enactments  referred  to. 


[Section  4. 


SeflsioQ  and 
Chapter. 

Short  Title. 

Enactments  referred  to. 

6  Geo.  4,  c.  83  - 

The     Vagrancy     Act, 

• 
The  enactment   punishing  a 

1824. 

man  for  neglecting  to  main- 
tain or  deserting  his  wife 
or  any  of  his  family. 

8  &  9  Vict.  c.  83 

ThePoorLaw(Scotland) 
Act,  1845. 

Section  eighty. 

24    &    26  Vict. 

The    Offences    against 

Sections  forty-eight  to  fifty- 

c.  100. 

the  Person  Act,  1861. 

five. 

46&46Vict.c.75 

The  Married  Women's 

Section    twelve   and    section 

Property  Act,  1882. 

sixteen. 

48&49Vict.c.69 

The      Criminal      Law 
Amendment        Act, 

1886. 

The  whole  Act. 

♦67  &  68   Vict. 

The      Prevention      of 

The  whole  Act. 

C.41. 

Cruelty  to  Children 
Act,  1894. 

•  This  Act  is  repealed  bj'  the  Prevention  of  Cruelty  to  ChUdren  Act,  1904(4  Bdw.  7. 
c.  15),  B.  12  of  which  re-enact«  a.  12  of  the  Act  of  1894  dealing  with  Uie  evidence  of  the 
accused  person. 
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61  &  62  Vict.  c.  36,  sched.  4(51 

The  following  are  the  principal  cases  coming  within  the  purview  of  this   ApDendix 
work  which  have  been  decided  under  this  statute  :  " 

Where  a  prisoner  elects  to  give  evidence  under  this  Act,  and  calls  no        ^ 
other  witnesses,  the  prosecution  may  sum  up  after  such  evidence  abd  may        J^iote. 
comment  on  it  (i2^^.  v.  Gardiner,  62  J.  P.  743  ;  15  T.  L,  R.  26). 

Where  a  prisoner  makes  a  statement  on  oath  in  her  own  defence  to  the 
effect  that  one  of  the  witnesses  for  the  prosecution  committed  the  offence 
for  which  she  is  indicted,  the  nature  of  the  defence  is  such  as  to  involve 
imputations  on  the  character  of  that  witness  within  the  meaning  of  s.  1  of 
this  Act,  even  though  such  statement  relates  only  to  facts  material  to  the 
actual  charge  for  which  the  prisoner  is  then  being  tried,  and  not  to  any 
antecedent  facts,  and  is  not  made  for  the  purpose  of  casting  imputations, 
but  only  as  a  necessary  part  of  the  defence  (Reg.  v.  £ite  MarshalL 

63  J.  P.  86). 

Section  4  of  this  Act  virtually  repeals  s.  20  of  the  Criminal  Law 
Amendment  Act,  1885,  and  the  wife  of  the  prisoner  can  be  properly  called 
as  a  witness  before  the  grand  jury  (/?.  v.  Dunning,  Times  newspaper, 
January  12th,  1899). 

The  court  is  allowed  to  comment  on  the  fact  that  no  witnesses  have 
been  called  for  the  defence  (i2.  v.  Rhodes,  62  J.  P.  774). 

A  prisoner  is  not  entitled  to  give  evidence  on  oath  in  mitigation  of  his 
sentence  after  he  has  pleaded  guilty  ^Reg,  v  Hodgkinson  and  Manning, 

64  J.  P.  808). 

This  Act  applies  to  all  criminal  proceedings  in  courts  of  summary 
jurisdiction  as  well  as  in  courts  trjring  offences  on  indictment,  and 
whether  the  proceedings  are  in  respect  of  offences  punishable  summarily  or 
onl^  on  indictment,  and  whether  the  proceedings  are  under  Acts  under 
which  the  defendant  might,  previously  to  this  Act,  give  evidence  on  his 
own  behalf  or  not  iCharnock  v.  Merchant,  [1900]  1  Q.  B.  474  ;  64  J.  P. 
183  ;  69  L.  J.  Q.  B.  221 ;  16  T.  L.  R.  139  ;  82  L.  T.  89). 

When  two  prisoners  are  jointly  indicted,  and  one  of  them,  in  the  course 
of  giving  evidence  on  his  own  behalf,  gives  evidence  tending  to  criminate 
the  other,  counsel  for  the  latter  has  a  right  to  cross-examine  the  prisoner 
giving  such  evidence  {Rex  v  Hadwen  and  Ingham,  [\%02^  1  K.  B.  882 ; 
66  J.  P.  456  ;  71  L.  J.  K.  B.  581  ;  86  L.  T.  601 ;  18  T.  L.  R.  555  ;  20  Cox 
C.  C.  206). 

A  prisoner  who  is  defended  b^  counsel  can  make  a  statement  to  the 
jury  without  being  sworn  before  his  counsel  addresses  the  jury  instead  of 
giving  evidence  under  the  Criminal  Evidence  Act,  1898  (R.  v.  Pope, 
18T.L.  R.717). 

Where  a  prisoner  in  cross-examination  in  reference  to  a  statement  made 
by  the  prosecutor  said  '*  No,  it*s  a  lie,  and  he  is  a  liar,'*  it  was  held  to  be 
merely  an  emphatic  denial  of  the  truth  of  the  suggestion  made  to  him,  and 
was  not  an  imputation  on  the  character  of  £e  prosecutor  within  the 
meaning  of  sub-s.  (b)  of  s.  1  of  this  Act  so  as  to  entitle  the  prosecution  to 
question  the  prisoner  as  to  his  previous  character  (Reoo  v.  Rouse  and 
Burrell,  [1904]  1  K.  B.  184  ;  68  J.  P.  14  ;  73  L.  J.  K.  B.  60  ;  20  T.  L.  R. 
68  ;  89  L.  T.  677). 

If  a  prisoner  has  elected  to  give  evidence  before  the  magistrate  and  is 
committed  for  trial,  the  prosecution  can  at  the  trial,  before  closing  the 
case,  put  in  the  evidence  given  by  the  prisoner  on  oath  before  the  magis- 
trate {Rex  v.  Boyle,  20  T.  L.  R.  192). 

Able  treatises  are  to  be  found  in  62  J.  P.  625,  721,  and  737; 
68  J.  P.  N.  565,  and  69  J.  P.  N.  553,  where  the  various  cases  are  cited. 
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Appendix. 

, THE  POOE  PRISONERS  DEFENCE  ACT,  1903. 

(3  Edw.  7,  c.  38.) 

An  Act  to  make  provision  for  the  Defence  of  Poor  Prisoners. 

[14th  August  1903]. 

1.  Provision  of  legal  aid.]  (1)  Where  it  appears,  having 
regard  to  the  nature  of  the  defence  set  up  by  any  poor  prisoner, 
as  disclosed  in  the  evidence  given  or  statement  made  by  him 
before  the  committing  justices,  that  it  is  desirable,  in  the  interests 
of  justice,  that  he  should  have  legal  aid  in  the  preparation  and 
conduct  of  his  defence  and  that  his  means  are  insufficient  to 
enable  him  to  obtain  such  aid — 

(a)  the  committing  justices,  upon  the  committal  of  the  prisoner 

for  trial  ;  or 

(b)  the  judge  of  a  court  of  assize  or  chairman  of  a  court  of 

quarter  sessions,  at  any  time  after  reading  the  deposi- 
tions, 
may  certify  that  the  prisoner  ought  to  have  such  -legal  aid,  and 
thereupon   the   prisoner  shall   be  entitled   to  have   solicitor  and 
counsel  assigned  to  him,  subject  to  the  provisions  of  this  Act. 

(2)  The  expenses  of  the  defence,  including  the  cost  of  a  copy 
of  the  depositions,  the  fees  of  solicitor  and  counsel,  and  the 
expenses  of  any  witnesses  shall  be  allowed  and  paid  in  the  same 
manner  as  the  expenses  of  a  prosecution  in  cases  of  indictment  for 
felony,  subject,  nevertheless,  to  any  rules  under  this  Act  and  to 
any  regulations  as  to  rates  or  scales  of  payment  which  may  be 
made  by  one  of  his  Majesty's  Principal  Secretaries  of  State. 

2.  Rules.]  Rules  for  carrying  this  Act  into  effect  may  be  made 
in  the  same  manner  and  subject  to  the  same  conditions  as  rules 
under  the  Prosecution  of  Offences  Act,  1879. 

3.  Definitions.]  In  this  Act — 

"  Prisoner  "  includes  a  person  committed  for  trial  on  bail. 

"  Committing  justices  "  includes  a  magistrate  of  the  police  courts 

of  the  metropolis  and  a  stipendiary  magistrate. 
"  Chairman "   includes  recorder  or  deputy  recorder  or  deputy 

chairman. 

4.  Extent.]  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

5.  Short  title.]  This  Act  may  be  cited  as  the  Poor  Prisoners 
Defence  Act,  1903,  and  shall  come  into  operation  on  the  first  day 
of  January  one  thousand  nine  hundred  and  four. 
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Appendix. 

Regulations  of  the  Secretary  of  State,  dated  December  30th,         

1903,  as    to    the    allowances   which    may  be   made    under 
section  1'  (2)  of  the  Poor  Prisoners  Defence  Act,  1903. 

In  pursuance  of  section  1  (2)  of  the  Poor  Prisoners  Defence 
Act,  1903, 1  hereby  make  the  following  Regulations  as  to  the  rates 
and  scales  of  payment  which  may  be  made  for  the  expenses  of  the 
defence : 

1 .  There  may  be  allowed  to  the  solicitor  a  fee  not  exceeding 
£2  28,  Od,,  provided  that  the  presiding  judge,  after  the  conclusion 
of  the  trial,  may,  if  he  think  fit,  certify  that  the  case  was  one  of 
exceptional  length  or  difficulty,  and  thereupon  the  fee  may  be 
increased  to  such  sum  as  he  may  direct,  but  not  in  any  case 
exceeding  £5. 

In  addition  to  such  fee  the  solicitor  may  be  allowed  travelling 
expenses  actually  and  necessarily  incurred  by  himself  and  his  clerk 
on  the  scale  applicable  to  the  travelling  expenses  of  ordinary 
witnesses  for  a  prosecution. 

2.  There  may  be  allowed  to  counsel  a  fee  of  £1  3«.  Gd.  ; 
provided  that  the  presiding  judge  after  the  conclusion  of  the  trial, 
may,  if  he  think  fit,  certify  that  the  case  was  one  of  exceptional 
length  or  difficulty,  and  thereupon  the  fee  may  be  increased 
to  such  sum  as  he  may  direct,  but  not  in  any  case  exceeding 
£3  5«.  6d. 

3.  There  may  be  allowed  to  the  clerk  to  the  justices  or  other 
person  by  whom  a  copy  of  the  depositions  is  supplied  to  the 
prisoner's  solicitors  payment  for  the  same  at  the  rate  of  twopence 
per  folio  of  90  words. 

4.  There  may  be  allowed  to  witnesses  giving  professional 
evidence^ and  to  expert  witnesses  the  same  expenses  as  might  be 
allowed  to  witnesses  for  a  prosecution — provided  that  the  said  sum 
shall  not  in  any  case  exceed  one  guinea  a  day,  except  in  pursuance 
of  a  special  order  made  by  the  presiding  judge. 

5.  There  may  be  allowed  to  other  witnesses  the  same  expenses 
as  may  be  allowed  to  witnesses  for  a  prosecution. 

6.  The  travelling  expenses  of  witnesses  may  be  allowed  as  in 
the  case  of  a  prosecution. 

7.  In  these  Regulations  the  term  "  presiding  judge  '*  includes  a 
recorder  and  a  chairman  of  quarter  sessions  or  their  deputies. 

Given  under  my  hand  at  Whitehall,  this  30th  day  of  December, 
1903. 

A.  Akers  Douglas, 

One  of  his  Majesty^  jMncipal 

Secretaries  of  State. 
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Appendix.   Rules  made  by  the  Attorney-General,  dated  May  13th,  1904,  with 

the  approval  of  the  Lord  Chancellor  and  the  Secretary  of 

State  for  the  Home  Department,  in  pursuance  of  section  2 
of  the  Poor  Prisoners'  Defence  Act,  1903. 

1.  Every  clerk  of  assize  and  clerk  of  the  peace  shall  keep  a  list 
of  solicitors  who  are  willing  to  undertake  the  defence  of  poor 
prisoners,  and  shall  insert  in  such  list  the  names  of  all  solicitors 
who  are  willing  so  to  act.  The  name  of  any  solicitor  shall  be 
removed  from  the  list,  either  on  the  application  of  the  solicitor 
himself  or  by  direction  of  any  judge  of  assize  or  chairman  of 
quarter  sessions.  A  copy  of  such  list  shall  be  sent  to  every  clerk 
to  justices  in  the  county  or  quarter  sessions  district. 

2.  Every  clerk  of  assize  and  clerk  of  the  peace  shall  keep  a  list 
of  the  members  of  the  Bar  attending  the  circuit  or  sessions  who 
are  willing  to  act  as  counsel  for  poor  prisoners,  and  shall  insert  in 
such  list  the  names  of  all  such  members  of  the  Bar  who  are 
willing  so  to  act. 

3.  Any  certificate  given  by  the  justices  in  pursuance  of  section  1 
of  the  Poor  Prisoners'  Defence  Act,  1903,  shall  be  in  Form  A. 
in  the  Schedule  hereto.  It  shall  as  soon  as  it  has  been  given  be 
sent  by  the  clerk  to  the  justices  to  the  clerk  of  assize  or  clerk  of 
the  peace,  together  with  the  name  of  the  solicitor  assigned. 

The  certificate  given  by  a  judge  of  assize  or  chairman  of  quarter 
sessions  shall  be  in  Form  B.  in  the  Schedule  hereto. 

4.  Any  justices,  judge  of  assize,  or  chairman  of  quarter  sessions, 
who  give  such  a  certificate  shall  at  the  same  time  assign  to  the 
prisoner  from  the  list  kept  under  Rule  1  a  solicitor  to  whose 
services  the  prisoner  shall  be  entitled. 

A  copy  of  the  depositions  shall  be  furnished  to  the  solicitor  so 
assigned  by  the  justices'  clerk,  clerk  of  assize,  or  clerk  of  the 
peace,  as  the  case  may  be. 

5.  Any  member  of  the  Bar  whose  name  appears  upon  the  list 
kept  under  Rule  2  may  be  instructed  on  behalf  of  the  prisoner  by 
the  solicitor  so  assigned. 

SCHEDULE. 
Form  A.— Certificate  op  Committing  Justices. 
We  [or  1]  the  committing  jastice[8]  in  the  case  of  ,  having  regard 

to  the  nature  of  the  defence  set  np  by  him,  as  disclosed  in  the  evidence 
given  before  us  [or  mej  [or  in  the  statement  made  by  him  before  as]  [or 
in  the  evidence  given  and  statement  made  by  him  before  ns],  are  [or  am] 
satisfied  that  it  is  desirable  in  the  interests  of  jastice  that  he  should  have 
legal  aid  in  the  preparation  and  conduct  of  his  defence,  and  that  his  means 
are  insufficient  to  obtain  such  aid,  and  we  [or  I]  therefore  certify  that  the 
said  ought  to  have  such  legal  aid. 

an,, 

Jnstice[s]  of  the  Peace. 
Note, — ^The  prisoner  has  been  committed  to  Prison  [or  has  been 

released  on  bail  and  may  be  communicated  with  at  ]. 
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Form  B.— -Certipicatb  of  Judge  or  Chairman.  Appendix. 

I,  A,  B,  ,  having  regard  to  the  natare  of  the  defence  set  ap  by         

,  an  disclosed  in  the  evidence  given  {ftr  in  the  statement  made  by 
hino]  [or  in  the  evidence  given  and  statement  made  by  him]  before  the 
committing  justices,  am  satisfied  that  it  is  desirable  in  the  interests  of 
justice  that  he  should  have  legal  aid  in  the  conduct  of  his  defence,  and 
that  his  means  are  insufficient  to  enable  him  to  obtain  such  aid,  and  I 
therefore  certify  that  the  said  ought  to  have  such  legal  aid. 

A.B. 

Judge  of  Assise  or 
Chairman  of  Quarter  Sessions  or 
Recorder  of 


Ijaw  Officers'  Department, 
13th  May,  1904. 


Approved, 


R.  B.  FiNLAY, 

A  ttomey-  General. 

/Halsbury,  C. 

1  A.  Akers  Douglas. 


THE  PROSECUTION  OP  OPFENCES  ACT,  1879. 
(42  &  43  Vict.  c.  22). 

An  Act  for  more  effectually  providing  for  the  Prosecution  of  Offences 
in  England,  and  for  other  purposes,  [3rd  July  1879.] 

1.  Short  title.]  This  Act  may  be  cited  as  the  Prosecution  of 
Offences  Act,  1879. 

2.  Duties  of  director  of  public  prosecutions.]  ...  It  shall 
be  the  duty  of  the  director  of  public  prosecutions,  under  the 
superhitendence  of  the  Attorney-General,  to  institute,  undertake, 
or  carry  on  such  criminal  proceedings  (whether  in  the  court  for 
Crown  Cases  Reserved,  before  sessions  of  oyer  and  terminer  or 
of  the  peace,  before  magistrates,  or  otherwise),  and  to  give  such 
advice  and  assistance  to  chief  officers  of  police,  clerks  to  justices, 
and  other  persons,  whether  officers  or  not,  concerned  in  any 
criminal  proceeding  respecting  the  conduct  of  that  proceeding,  as 
may  be  for  the  time  being  prescribed  by  regulations  under  this 
Act,  or  may  be  directed  in  a  special  case  by  the  Attorney-General. 

The  regulations  under  this  Act  shall  provide  for  the  director  of 
public  prosecutions  taking  action  in  cases  which  appear  to  be  of 
importance  or  difficulty,  or  in  which  special  circumstances,  or  the 
refusal  or  failure  of  a  person  to  proceed  with  a  prosecution,  appear 
to  render  the  action  of  such  director  necessary  to  secure  the  due 
prosecution  of  an  offender,  and  shall  also  fix  the  areas  or  districts 
for  which  the  assistants  of  such  director  shall  respectively  be 
appointed  and  act. 

As  to  the  duty  of  the  public  prosecutor  in  respect  of  disclosing  in 
evidence  the  sources  of  his  information,  see  Marks  v.  BeyfuSy  25  Q.  B.  D. 
494  ;  64  J.  P.  776  ;  38  W.  R.  705  ;  6  T.  L.  R.  360,  406. 


S.J.  2  H 
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Appendix.       The  Treasury  Solicitor  is  to  be  the  Director  of  Public  Prosecntions 
1 (47  &  48  Vict  c.  58.  ».  1),  pott. 

3  &  4.  [Repealed  by  47  d-  48  Vict,  c,  58,  post.] 

5.  DeliTery  of  recognizances,  inqnisitions,  etc.,  to  director 
of  public  prosecntionB.  ]  Where  the  director  of  public  prosecutions 
gives  notice  to  any  justice  or  coroner  that  he  has  institute,  or  under- 
taken, or  is  carrying  on  any  criminal  proceeding,  such  justice  and 
coroner  shall  at  the  time  and  in  the  manner  prescribed  by  the 
regulations  under  this  Act,  or  directed  in  any  special  case  by  an 
order  of  the  Attorney-General,  transmit  to  the  said  director  every 
recognizance,  information,  certificate,  inquisition,  deposition,  docu- 
ment, and  thing  which  is  connected  with  the  said  proceeding,  and 
which  the  justice  or  coroner  is  required  by  law  to  deliver  to  the 
proper  officer  of  the  court  in  which  the  trial  is  to  be  had,  and  the 
said  director  shall,  subject  to  the  regulations  under  this  Act,  cause 
the  same  to  be  delivered  to  the  said  proper  officer  of  the  court,  and 
shall  be  under  the  same  obligation,  on  the  same  payment,  to  deliver 
to  an  applicant  copies  thereof  as  the  said  justice,  coroner,  or 
officer. 

It  shall  be  the  duty  of  every  clerk  to  a  justice  or  to  a  police 
court,  to  transmit,  in  accordance  with  the  regulations  under  this 
Act,  to  the  director  of  pubhc  prosecutions,  a  copy  of  the  informa- 
tion and  of  all  depositions  and  other  documents  relating  to  any 
case  in  which  a  prosecution  for  an  offence  instituted  before  such 
justice  or  court  is  withdrawn  or  is  not  proceeded  with  within  a 
reasonable  time. 

A  failure  on  the  part  of  any  justice  or  coroner  to  comply  with 
this  section  shall  be  deemed  to  be  a  failure  to  comply  with  the  said 
requirement  to  deliver  to  the  proper  officer  of  the  court,  and  any 
clerk  to  a  justice  or  to  a  police  court  failing  to  comply  with  this 
section  shall  be  liable  to  the  same  penalty  to  which  a  justice  or 
coroner  is  liable  for  such  failure  as  aforesaid. 

6.  If  director  abandon  prosecntion,  aggrieved  parties  may 
proceed.]  Where  any  criminal  proceeding  has  been  instituted 
or  undertaken  by  the  director  of  public  prosecutions,  any  person 
having  the  right  to  institute  and  carry  on  such  proceedings  may, 
if  he  have  good  cause  for  so  doing,  show,  by  affidavit  to  any  judge 
of  the  High  Court,  that  such  director  of  public  prosecutions  has 
abandoned  such  proceedings,  or  has  neglected  duly  to  carry  on  the 
same,  and  such  judge,  after  hearing  such  director  of  public 
prosecutions,  may  give  such  directions  as  to  the  mode  in  which 
such  proceedings  shall  be  continued  by  such  person  so  applying,  or 
by  the  said  director  of  public  prosecutions,  as  to  such  judge  shall 
appear  right. 

7.  Saving  as  to  private  prosecntors,  and  binding  over 
persons  to  prosecute.]  Nothing  in  this  Act  shall  interfere  with 
the  right  of  any  person  to  institute,  undertake,  or  cany  on  any 
criminal  proceeding. 
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Where  any  criminal  proceeding  is  instituted,   undertaken,   or  App6IldiZ. 

carried  on  by  the  director  of  public  prosecutions,  such  director         

shall  not  be  bound  over  to  prosecute  or  conduct  such  proceeding, 
or  required  to  give  security  for  costs,  and  it  shall  not  be  necessary 
to  bind  over  any  person  to  prosecute  or  conduct  such  proceeding, 
and  if  any  person  is  so  bound  over,  or  has  given  security  for  costs, 
he,  shall,  upon  the  director  of  public  prosecutions  undertaking  the 
case,  be  released  from  such  obligation,  and  the  security  shall  be 
deemed  to  have  been  cancelled,  and  the  director  of  public  prosecu- 
tions shall  be  liable  to  costs  in  lieu  of  such  person. 

The  prosecution  of  an  offender  by  the  director  of  public  prosecu- 
tions shall,  for  the  purpose  of  enabling  a  person  to  obtain  a 
restitution  of  property,  or  obtaining,  exercising,  or  enforcing  any 
right,  claim,  or  advantage  whatsoever,  have  the  same  effect  as  if 
such  person  had  been  bound  over  to  prosecute  and  had  prosecuted 
the  offender,  subject  to  this  proviso,  that  such  person  shall  give  all 
reasonable  information  and  assistance  to  the  said  director  in  relation 
to  the  prosecution. 

As  to  the  liability  of  the  director  of  pnblic  prosecutions  under  this 
section,  see  Stiihhs  v.  Director  of  Public  ProseoutionSj  24  Q.  B.  D.  577, 
arUe,  p.  45  5« 

8.  Begnlations  may  be  made,  &c.,  and  to  be  laid  before 
Parliament.]  The  Attorney-General,  with  the  approval  of  the 
Lord  Chancellor  and  a  Secretary  of  State,  may  from  time  to  time 
make,  and  when  made  rescind,  vary,  and  add  to,  regulations  for 
carrying  into  effect  this  Act. 

The  draft  of  all  such  regulations  proposed  to  be  approved  as 
aforesaid  shall  be  laid  before  both  houses  of  parliament  and  shall 
not  be  finally  approved  as  aforesaid  until  the  draft  has  lain  before 
each  house  of  parliament  for  not  less  than  forty  days  upon  which 
such  house  has  sat. 

For  the  regalations  so  made,  see  po»t^  p.  469. 

9-  Interpretation.]  In  this  Act,  unless  the  context  otherwise 
requires,  the  following  terms  have  the  meanings  hereinafter 
respectively  assigned  to  them  ;  that  is  to  say. 

The  term  "  person "  includes  a  body  of  persons  corporate  or 
unincorporate  : 

The  term  "  attorney -general "  means  her  Majesty's  attorney- 
general  for  England,  and  her  Majesty's  solicitor-general  for 
England  whenever  such  solicitor-general  can  by  reason  of  a 
vacancy  in  the  office  of  attorney-general  or  otherwise  act  as 
the  attorney-general. 

10.  [Repealed  by  57  ct-  58  Vict.  c.  56  (S.  L.  R.).] 
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Appendix. 

THE  PROSECUTION  OF  OFFENCES  ACT,  1884. 

(47  &  48  Vict.  c.  68.) 

An  Act  for  Amending  the  Prosecution  of  Offences  Acty  1879. 

[14th  August  1884.] 

1.  Short  title.]  This  Act  may  be  cited  as  the  Prosecution  of 
Offences  Act,  1884  and  this  Act  and  the  principal  Act  may  be 
together  cited  as  the  Prosecution  of  Offences  Acts,  1879  and  1884. 

2.  Solicitor  of  the  Treasury  to  be  director  of  public 
prosecutions.]  .  .  .  the  person  holding  the  office  of  solicitor 
for  the  affairs  of  her  Majesty's  Treasury  shall  be  director  of 
public  prosecutions,  and  perform  the  duties  and  have  the  powers 
of  such  director. 

Section  three  of  the  Treasury  Solicitor  Act,  1876(39  &  40  Tict 
c.  18),  shall  extend  to  authorise  any  assistant  solicitor  for  the 
affairs  of  her  Majesty's  Treasury  to  act  on  behalf  of  the  said 
solicitor  in  his  capacity  of  director  of  public  prosecutions. 

3.  Betums  as  to  crimes  by  chief  officer  of  police.]  The  chief 
officer  of  every  police  district  in  England  shall,  from  time  to  time, 
give  to  tMe  director  of  public  prosecutions  information  with  respect 
to  indictable  offences  alleged  to  have  been  committed  within  the 
district  of  such  chief  officer,  and  to  the  dealing  with  those  offences, 
and  the  said  information  shall  contain  such  particulars  and  be  in 
such  form  as  may  be  for  the  time  being  required  by  regulations 
under  the  principal  Act. 

4.  Definitions  of  "police  district"  and  << chief  officer  of 
police."]  The  expression  "  police  district "  means — 

(1)  The  City  of  London  and  the  liberties  thereof  ;  and 

(2)  The  metropolitan  police  district ;  and 

(3)  Any  county  or  riding,  parts,  division,  or  liberty  of  a  county 

or  borough,  town,  or  place  maintaining  a  separate  police 
force  : 
The  expression  "  chief  officer  of  police  "  means — 

(1)  In  the  City  of  London  the  commissioner  of  police  of  the 

city  ;  and 

(2)  In  the  metropolitan  police  district  the  commissioner  or  any 

assistant  commissioner  of  the  police  of  the  metropolis 
or  any  district  superintendent  of  the  metropolitan  police 
force  ;  and 

(3)  Elsewhere  the  chief  constable,  or  head  constable,  or  other 

officer,  by  whatever  name  called,  having  the  chief  com- 
mand of  the  police  in  a  police  district  as  defined  by  this 
Act. 

5.  {Repealed  by  61  rf-  62  Vict,  c.  22  (S.  L\  i2.).] 
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Regulations  under  the  Prosecution  of  Offences  Acts,  1879  and   -^PP®™*^ 
1884,  as  approved  by  the  Lord  Chancellor  and  the  Secretary 
of  State,  dated  January  25th,  1886. 

Regulations  respecting  Justices,  Coroners,  Clerks  to  Justices,  and  Chief 
Officers  of  Police. 

(1)  The  chief  officer  of  every  police  district  within  the  meaning 
of  the  Prosecution  of  Offences  Act,  1884,  shall  give  to  the  director 
of  public  prosecutions  information — 

(a)  With  respect  to  every  offence  punishable  by  death  ;  and 

(b)  In  the  following  cases  with  respect  to  an  indictable  offence 

not  punishable  by  death  ;  tlmt  is  to  say  : 

(i)  If  the  offence  appears  to  the  chief  officer  of  police 

to  be  of  such  importance  or  difficulty  that  the 

assistance  -of  the  director  of  public  prosecutions 

is  desirable  ;  or 
(ii)  If  the  prosecution  of  the  offence  is  abandoned  or 

withdrawn,  or  is  otherwise  not  properly  followed 

(iii)  If  otherwise  it  appears  to  the  chief  officer  of  police 
that  the  offence  is  one  in  respect  of  which  it  is  the 
duty  of  the  director  under  these  regulations  to 
institute,  undertake,  or  carry  on  a  prosecution  ; 
and 

(iv)  If  the  information  is  required  by  a  written  requisi- 
tion from  the  director  of  public  prosecutions. 

(2)  The  information  which  the  chief  officer  of  a  police  district 
is  to  give  in  pursuance  of  the  foregoing  regulation  to  the  director 
of  public  prosecutions  shall,  in  the  case  of  an  offence  punishable 
by  death,  be  information — 

(a)  Of  the  fact  of  the  commission  of  the  offence  ; 

(b)  Of  the  arrest  of  any  person  in  respect  of  the  offence  ; 

(c)  Of  all  proceedings  taken  before  a  coroner  or  a  justice,  or  by 

the  police  with  reference  to  the  offence  or  to  the  prose- 
cution of  the  alleged  offender  ;  and 

(d)  Of  any  circumstances  in  connection  with  the  offence  or  the 

prosecution   thereof  which  the  director    by    notice   in 

writing  from  time  to  time  requires  ; 
And  such  information  shall  be  given  as  soon  as  practicable  after 
the  commission,  arrest,  or  proceeding  of  which  information  happens 
or  is  taken,  or  in  the  case  of  a  requisition  by  the  director  within 
the  time  named  in  the  requisition. 

(3)  The  information  which  the  chief  officer  of  a  police  district 
is  to  give  in  pursuance  of  the  foregoing  regulation  to  the  director 
of  public  prosecutions  shall,  in  the  case  of  an  indictable  offence  not 
punishable  by  death,  be  information — 

(a)  Of  the  nature  of  the  offence,  and  the  arrest  of  any  person 
charged  therewith,  and  of  the  proceedings  taken  with 
reference  to  the  offence  or  to  the  prosecution  of  the 
alleged  offender ;  and 
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Appendix.       (b)  Of  all  circumstances  which  lead  the  chief  officer  to  think 

that  the  case  is  one  which  requires  the  aid  of  the  director 

of  public  prosecutions,  or  which  it  is  the  duty  of  such 
director  to  prosecute  ;  and 
(o)  Of  any  circumstances  in  connection  with  the  offence  or  the 
prosecution  thereof  which  are  specified  in  a  written  requi- 
sition from  the  director  ; 
And  such  information  shall  be  given  (whether  before  or  after  the 
committal  of  a  person  on  a  charge  for  the  offence)  as  soon  as  it 
appears  to  the  chief  officer  of  a  police  district  that  it  is  desirable 
that  the  director  of  public  prosecutions  should  intervene,  or  at 
any  earlier  date  at  which  the  information  is  required  by  a  written 
requisition  from  such  director  to  be  given. 

(4)  The  information  given  by  the  chief  officer  of  a  police  district 
shall  be  given  in  the  form  from  time  to  time  prescribed  by  one 
of  her  Majesty's  principal  Secretaries  of  State  and  the  Attorney- 
General. 

(5)  Every  justice  of  the  peace  or  coroner  to  whom  a  notice  has 
been  given  under  section  6  of  the  Prosecution  of  Offences  Act, 
1879,  shall,  within  three  days  after  the  receipt  by  him  of  such 
notice,  transmit  either  by  post  in  a  registered  letter,  or,  if  that  is 
not  practicable,  by  railway  or  by  messenger,  to  the  director  of 
public  prosecutions,  all  documents  and  things  which  he  is  by  the 
said  section  required  to  transmit ;  and  the  director  of  public 
prosecutions  shall  cause  all  such  documents  and  things  to  be 
delivered  or  sent  by  post,  in  a  registered  letter,  to  the  proper 
officer  of  the  court  in  which  the  trial  is  to  be  had  a  reasonable 
time  before  such  trial. 

(6)  Where  a  prosecution  for  an  offence  instituted  before  any 
justice  or  police  court  is  withdrawn,  or  is  not  proceeded  wiii 
within  a  reasonable  time,  it  shall  be  the  duty  of  the  clerk  to  such 
justice  or  police  court  to  deliver  or  send  by  post  to  the  director  of 
public  prosecutions  a  letter  stating  the  circumstances  of  the  case, 
and  inquiring  whether  such  director  desires  to  have  a  copy  of  the 
information  and  of  all  depositions  and  other  documents  relating 
to  the  case  transmitted  to  him,  and  if  the  director  of  public 
prosecutions  so  requires  it,  shall  deliver  or  send  by  post,  in  a 
registered  letter,  to  the  director,  all  the  said  documents,  or  such 
of  them,  as  the  director  requires. 

January  26th,  1886.  Richard  E.  Webster. 

Herschell,  C. 
Hugh  C.  E.  Childers, 
One  of  her  Majesty's  Principal 
Secretaries  of  State. 
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THE  ASSIZES  BELIEF  ACT,  1889.  App^dix. 

(52  &  53  Vict.  c.  12.) 

An  Act  to  relieve  the  Courts  of  Assize  from  the  trial  of  Persons 
charged  with  Offences  triable  at  Quarter  Sessio7iH, 

[24th  Jane  1889.] 

1.  Trial  of  persons  charged  with  offences  triable  at  quarter 
sessions,] — (1)  Whenever  any  person  has  been  committed  to  gaol 
or  admitted  to  bail  by  a  justice  or  justices  of  the  peace,  in  pur- 
suance of  section  twenty-two  or  section  twenty-five  of  the  Act 
of  the  session  of  the  eleventh  and  twelfth  years  of  the  reign  of 
her  present  Majesty,  chapter  forty-two,  charged  with  an  indictable 
offence  triable  at  quarter  sessions,  the  persons  bound  over  to 
prosecute  and  give  evidence  shall  be  bound  over  to  attend  for 
that  purpose  at  the  next  practicable  court  of  quarter  sessions 
having  jurisdiction  to  try  such  person  for  such  offence,  unless  such 
justice  or  justices  for  special  reasons  think  fit  otherwise  to  direct  ; 
and  where  the  persons  are  so  bound  over,  the  person  charged  shall 
be  tried  at  the  said  court  of  quarter  sessions,  and  a  court  of  oyer 
and  terminer  or  general  gaol  delivery  shall  not  be  required  to 
deliver  such  person  from  gaol  unless  the  High  Court  of  Justice 
shall  by  order  direct  that  such  person  shall  be  indicted  and  tried 
at  a  court  of  oyer  and  terminer  or  general  gaol  delivery  having 
jurisdiction  to  try  him  for  such  offence. 

(2)  If  such  direction  is  given  by  the  High  Court,  the  Court  shall 
cause  to  be  given  to  the  persons  so  bound  over  as  aforesaid  notice 
in  writing  to  attend  at  the  court  of  oyer  and  terminer  or  general 
gaol  delivery  at  the  time  and  place  mentioned  in  the  notice,  and 
the  recognizance  binding  over  such  persons  shall  have  effect  as  if 
the  court,  time,  and  place  mentioned  in  the  notice  were  substituted 
for  those  mentioned  in  the  recognizance. 

2.  Notices  by  justices  to  gaoler.]  Every  justice  of  the  peace 
by  whom  a  person  is  committed  to  gaol  to  await  his  trial  for  any 
offence  triable  at  quarter  sessions  shall,  by  endorsement  on  the 
commitment  or  other  notice  in  writing,  inform  the  governor  of 
such  gaol  whether  the  persons  bound  over  to  prosecute  and  give 
evidence  at  such  trial  are  bound  over  to  attend  at  a  court  of  quarter 
sessions  or  at  a  court  of  oyer  and  terminer  or  general  gaol  delivery  ; 
and  a  court  making  under  this  Act  an  order  for  the  trial  of  a 
prisoner  at  a  court  of  oyer  and  terminer  or  general  gaol  delivery 
shall  cause  notice  in  writing  of  the  order  to  be  given  to  the 
governor  of  the  gaol  in  which  the  prisoner  is  confined. 

3.  Proceedings  for  discharge  of  prisoner  where  he  is  not 
tried  at  the  next  quarter  sessions.] — (l)  Where  a  prisoner  has 
been  committed  to  gaol  on  a  charge  for  an  indictable  offence,  and 
persons  have  been  bound  over  to  prosecute  and  give  evidence  at  a 
court  of  quarter  sessions  for  any  county  or  place,  and  the  prisoner 
is  not  tried  at  that  court,  then  the  next  court  of  oyer  and  t<erminer 
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Appendix,    or  general  gaol  delivery  having  jurisdiction  in  such  county  or 

place  shall,  on  his  application  (unless  there  are  such  special  reasons 

to  the  contrary  as  are  hereinafter  mentioned),  either  cause  him  to 
be  tried  at  that  court,  or  discharge  him  from  his  imprisonment, 
and  if  there  are  such  special  reasons  may  admit  him  to  bail. 

(2)  If  he  is  not  so  tried  or  discharged,  and  he  is  not  tried  before 
the  holding  of  the  then  next  subsequent  court  of  oyer  and  terminer 
or  gaol  delivery  having  jurisdiction  in  such  county  or  place,  that 
court  shall  try  him  or  discharge  him  from  his  imprisonment. 

(3)  The  said  special  reasons  may  be  the  removal  of  the  indict- 
ment into  another  court,  the  impossibility  of  producing  the 
witnesses  for  the  prosecution  at  the  said  court  of  quarter  sessions, 
or  other  special  reasons  for  postponing  the  trial. 

4.  Exercise  of  jurisdiction.]  The  jurisdiction  vested  by  this 
Act  in  the  High  Court  may  be  exercised  either  in  court  or  in 
chambers  by  any  judge  of  the  High  Court. 

The  jurisdiction  vested  by  this  Act  in  a  court  of  oyer  and 
terminer  or  general  gaol  delivery  may  be  exercised  by  any  judge 
or  commissioner  of  that  court. 

5.  Not  to  affect  certiorari,  etc.]  Nothing  in  this  Act  shall 
affect  any  existing  right  or  power  in  the  High  Court  of  Justice, 
or  any  judge  thereof,  to  remove  by  certiorari  or  otherwise  any 
indictment  found  at  any  court  of  quarter  sessions,  or  shall  affect 
any  existing  right  or  power  in  any  court  of  quarter  sessions  to 
remit  any  indictment  found  at  such  quarter  sessions,  for  trial  at  a 
court  of  oyer  and  terminer  or  general  gaol  delivery. 

6.  Boles  made  be  made  by  rule  committee  of  judges.]  Rules 
of  court  for  the  purpose  of  carrying  into  effect  this  Act  may 
be  made  by  the  same  persons,  and  laid  before  Parliament,  and  be 
subject  to  be  annulled  in  like  manner  as  rules  of  court  for  the 
purpose  of  the  Supreme  Court  of  Judicature  Act,  1875,  and  the 
Acts  amending  the  same. 

7.  Definitions.]  In  this  Act,  unless  the  context  otherwise 
requires, — 

The  expression  "  High  Court  *'  means  her  Majesty's  High  Court 

of  Justice  : 
The  expression  *' court  of  oyer  and  terminer  or  general  gaol 

delivery  "  includes  a  court  of  assize  and  the  Central  Criminal 

Court  : 
The  expression  "  court  of  quarter  sessions  "  means  the  justices 

of  a  county,  riding,  division,  or  liberty  in  general  or  quarter 

sessions  assembled,  and  includes  the  recorder  of  a  borough  : 
The  expression  *'  gaol  "  includes  the  house  of  correction. 

8.  Extent  of  Act.]  This  Act  shall  extend  to  England  and 
Wales  only. 

9.  [Short  title.] 
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7  Geo.  4,  c.  64,  s.  22. 
EXPENSES   OF   PROSECUTIONS. 


THE   CRIMINAL  LAW   ACT,  1826. 
(7  Geo.  4,  c.  64.) 

For  the  other  unrepealed  sections  of  this  Act  material  to  proceedings 
before  magistrates,  other  than  costs,  see  antCj  p  449. 

22.  Courts  may  order  payment  of  the  expenses  of  prosecu- 
tions in  all  cases  of  felony — ^Allowance  to  persons  attending 
on  recognizance,  where  no  Bill  is  preferred.]  The  conrt  before 
which  any  person  shall  be  prosecuted  or  tried  for  any  felony  is 
hereby  authorised  and  empowered,  at  the  request  of  the  prosecutor, 
or  of  any  other  person,  who  shall  appear  on  recognizance  or  subpoena 
to  prosecute  or  give  evidence  against  any  person  accused  of  any 
felony,  to  order  payment  unto  the  prosecutor  of  the  costs  and 
expenses  which  such  prosecutor  shall  incur  in  preferring  the  indict- 
ment, and  also  payment  to  the  prosecutor  and  witnesses  for  the 
prosecution  of  such  sums  of  money  as  to  the  court  shall  seem 
reasonable  and  sufficient  to  reimburse  such  prosecutor  and  witnesses 
for  the  expenses  they  shall  have  severally  incurred  in  attending 
before  the  examining  magistrate  or  magistrates  and  the  grand  jury, 
and  in  otherwise  carrying  on  such  prosecution,  and  also  to  com- 
pensate them  for  their  trouble  and  loss  of  time  therein  ;  and, 
although  no  bill  of  indictment  be  preferred,  it  shall  still  be  lawful 
for  the  court  where  any  person  shall,  in  the  opinion  of  the  court, 
bon4  fide  have  attended  the  court  in  obedience  to  any  recognizance 
or  subpoena,  to  order  payment  unto  such  person  of  such  sum  of 
money  as  to  the  court  sh^l  seem  reasonable  and  sufficient  to  reim- 
burse such  person  for  the  expenses  which  he  or  she  shall  have  bon^ 
fide  incurred  by  reason  of  attending  before  the  examining  magistrate 
or  magistrates,  and  by  reason  of  such  recognizance  or  subpoena, 
and  also  to  compensate  such  person  for  trouble  and  loss  of  time  ; 
and  the  amount  of  the  expenses  of  attending  before  the  examining 
magistrate  or  magistrates,  and  the  compensation  for  trouble  and 
loss  of  time  therein  ;  shall  be  ascertained  by  the  certificate  of  such 
magistrate  or  magistrates,  granted  before  the  trial  or  attendance  in 
court,  if  such  magistrate  or  magistrates  shall  think  fit  to  grant  the 
same,  and  the  amount  of  all  the  other  expenses  and  compensation 
shall  be  ascertained  by  the  proper  officer  of  the  court,  subject 
nevertheless  to  the  regulations  to  be  established  in  the  manner 
hereinafter  mentioned. 

Where  the  principal  person  interested  in  a  prosecution,  although  not 
boand  over  to  prosecute,  retained  a  solicitor,  who  prepared  a  brief  and 
instructed  counsel  to  conduct  the  case,  and  at  the  same  time  a  constable 
had  been  bound  over  to  prosecute,  and  the  magistrate's  clerk  had  delivered 
another  brief  to  counsel,  it  was  held  that  the  principal  person  interested 
in  the  prosecution  was  entitled  to  prosecute  and  to  be  allowed  the  costs 
{^Reg.  V.  Bu9l^ll,  52  J.  P.  136  ;  16  Cox  C.  C.  367). 
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Appendix.       This  section  does  not  apply  to  felonies  onder  the  Treason  Felony  Act, 

1848  (11  &  12  Vict.  c.  12).    See  b.  10. 

Note.  The  expenses  of  anj  prosecntion  on  indictment  nnder  s.  2  of  the 

Inebriates  Act,  1898  (61  &  62  Vict  c.  60),  shall  be  payable  as  in  cases  of 
indictment  for  felony  (see  62  &  63  Vict.  c.  35)  ;  and  the  expenses  of  any 
prosecntion  on  indictment  nnder  the  Prevention  of  Corruption  Act,  1906, 
shall  be  defrayed  as  in  cases  of  indictment  for  felony  (6  Edw.  7, 
c.34,s.2(4)). 

As  to  expenses  of  the  defence  of  poor  prisoners,  see  The  Poor  Prisoners 
Defence  Act,  1908,  s.  1,  ante,  p.  462,  and  the  regulations  thereunder, 
ante,  p.  463. 

23.  Courts  may  order  payment  of  the  expenses  of  prosecu- 
tion or  of  allowance  to  persons  attending  on  recognizances  in 
certain  cases  of  misdemeanor.]  Where  any  prosecutor  or  other 
person  shall  appear  before  any  court  on  recognizance  or  subpoena, 
to  prosecute  or  give  evidence  against  any  person  indicted  of  any 
assault  with  intent  to  commit  felony,  of  any  attempt  to  commit 
felony,  of  any  riot,  of  any  misdemeanor  for  receiving  any  stolen 
property  knowing  the  same  to  have  been  stolen,  of  any  assault 
upon  a  peace  officer  in  the  execution  of  his  duty,  or  upon  any 
person  acting  in  aid  of  such  officer,  of  any  neglect  or  breach  of 
duty  as  a  peace  officer,  of  any  assault  committed  in  pursuance 
of  any  conspiracy  to  raise  the  rate  of  wages,  of  knowingly  and 
designedly  obtaining  any  property  by  false  pretences,  of  wilful 
and  indecent  exposure  of  the  person,  of  wilful  and  corrupt 
perjury,  or  of  subornation  of  perjury,  every  such  court  is  hereby 
authorised  and  empowered  to  order  payment  of  the  costs  and 
expenses  of  the  prosecutor  and  witnesses  for  the  prosecution, 
together  with  a  compensation  for  their  trouble  and  loss  of  time, 
in  the  same  manner  as  courts  are  hereinbefore  authorised  and 
empowered  to  order  the  same  in  cases  of  felony  ;  and,  although  no 
bill  of  indictment  be  preferred,  it  shall  still  be  lawful  for  the 
court,  where  any  person  shall  have  bon^  fide  attended  the  court  in 
obedience  to  any  such  recognizance,  to  order  payment  of  the 
expenses  of  such  person,  together  with  a  compensation  for  his  or 
her  trouble  and  loss  of  time,  in  the  same  manner  as  in  cases  of 
felony.     .     .     . 

The  offence  of  assault  in  pursuance  of  a  conspiracy  to  raise  wages, 
formerly  punishable  under  the  Offences  against  the  Person  Act,  1861 
(24  &  25  Vict.  c.  100,  s.  41),  is  abolished  by  34  &  35  Vict.  c.  32,  s.  7 ; 
now  repealed. 

For  complete  list  of  misdemeanors,  the  costs  of  prosecuting  which  are 
payable,  as  in  cases  of  felony,  see  poitt,  pp.  479  et  seq, 

24.  Order  for  payment  to  be  made  out  by  clerk  of  assize, 
etc,  and  paid  by  treasurer  of  county  where  offence  com- 
mitted.] Every  order  for  payment  to  any  prosecutor  or  other 
person  as  aforesaid  shall  bo  forthwith  made  out  and  delivered  by 
the  proper  ofl&cer  of  the  court  unto  such  prosecutor  or  other  person 
upon  being  paid  for  the  same  the  sum  of  one  shilling  for  the 
prosecutor  and  sixpence  for  each  other  person,  and  no  more  ;  and, 
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except  in  the  cases  hereinafter  provided  for,  shall  be  made  upon    App6ndi3L 

the  treasurer  of  the  county,  riding,  or  division  in  which  the  offence         

shall  have  been  committed,  or  shall  be  supposed  to  have  been  com- 
mitted, who  is  hereby  authorised  and  required,  upon  sight  of  every 
such  order,  forthwith  to  pay  to  the  person  named  therein,  or  to 
anyone  duly  authorised  to  receive  the  same  on  his  or  her  behalf, 
the  money  in  such  order  mentioned,  and  shall  be  allowed  the 
same  in  his  accounts. 

26.  How  the  expenses  shall  be  paid  in  places  not  con- 
tributing to  the  comity  rate.  ]  And  whereas  felonies  and  such 
misdemeanors  as  are  hereinbefore  enumerated  may  be  committed 
in  liberties,  franchises,  cities,  towns,  and  places  which  do  not 
contribute  to  the  payment  of  any  county  rate,  some  of  which  raise 
a  rate  in  the  nature  of  a  county  rate,  and  others  have  neither  any 
such  rate,  nor  any  fund  applicable  to  similar  purposes,  and  it  is 
just  that  such  liberties,  franchises,  cities,  towns,  and  places  should 
be  charged  with  all  costs,  charges  and  compensations  ordered  by 
virtue  of  this  Act,  in  respect  of  felonies  and  such  misdemeanors 
committed  therein  respectively  :  Be  it  therefore  enacted,  that  all 
sums  directed  to  be  paid  by  virtue  of  this  Act,  in  respect  of 
felonies  and  of  such  misdemeanors  as  aforesaid,  committed  or 
supposed  to  have  been  committed  in  such  liberties,  franchises, 
cities,  towns,  and  places,  shall  be  paid  out  of  the  rate  in  the  nature 
of  a  county  rate,  or  out  of  any  fund  applicable  to  similar  purposes, 
where  there  is  such  a  rate  or  fund,  by  the  treasurer  or  other  officer 
having  the  collection  or  disbursement  of  such  rate  or  fund  ;  and 
where  there  is  no  such  rate  or  fund  in  such  liberties,  franchises, 
cities,  towns,  or  places,  shall  be  paid  out  of  the  rate  or  fund  for 
the  relief  of  the  poor  of  the  parish,  township,  district,  or  precinct 
therein,  where  the  offence  was  committed  or  supposed  to  have 
been  committed,  by  the  overseers  or  other  officers  having  the 
collection  or  disbursement  of  such  last-mentioned  rate  or  fund  ; 
and  the  order  of  court  shall  in  every  such  case  be  directed  to  such 
treasurer,  overseers,  or  other  officers  respectively,  instead  of  the 
treasurer  of  the  county,  riding,  or  division,  as  the  case  may 
require. 


THE  CRIMINAL  JUSTICE  ADMINISTRATION  ACT,  1851. 
(14  &  15  Vict.  c.  55.) 

2.  Power  of  courts  to  allow  expenses  in  prosecutions  for 
misdemeanors  extended.]  All  the  provisions  of  the  Criminal 
Law  Act,  1826,  as  amended  by  this  Act,  authorising  and  empower- 
ing courts  to  order  payment  of  costs  and  expenses,  and  com- 
pensation for  trouble  and  loss  of  time,  in  cpes  of  the  several 
misdemeanors  enumerated  in  section  23  of  the  Criminal  Law  Act, 
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Appendix.    1826  (7  Geo.  4,  c.  64,  s.  23),  aod  concerning  orders  for  payment 

of  each    costs,    expenses,  and   compensation,  and   the    payment 

thereof,  and  all  the  provisions  of  any  other  Act  for,  concerning,  or 
applicable  to  the  payment  of  such  costs,  expenses,  and  compensation 
in  cases  of  the  said  misdemeanors,  shall  extend  and  be  applicable  in 
the  case  of  any  of  the  misdemeanors  hereinafter  mentioned ;  namely, 
.  .  .  unlawfully  taking  or  causing  to  be  taken  any  unmarried 
girl,  being  under  the  age  of  sixteen  years,  out  of  the  possession 
and  against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  charge  of  her  ;  conspiring  to 
charge  any  person  with  any  felony,  or  to  indict  any  person  of  any 
felony  ;  conspiring  to  conmiit  any  felony. 

5.  Power  to  Secretary  of  State  to  make  regulations  as  to 
scales  of  costs,  etc.]  It  shall  be  lawful  for  one  of  her  Majesty's 
principal  Secretaries  of  State  ...  to  make  regulations  as  to  the 
rates  or  scales  of  pajonent  of  all  or  any  costs,  expenses,  and  compen- 
sation to  be  allowed  or  ordered  to  be  paid  under  the  said  Act  or  any 
other  Act  or  this  Act  to  prosecutors  and  witnesses,  and  to  persons 
attending  the  court  in  obedience  to  any  recognizance  or  subpoena, 
in  cases  of  criminal  prosecutions,  and  (except  as  hereinafter 
mentioned)  to  persons  who  may  have  been  active  in  or  towards 
the  apprehension  of  persons  charged  with  offences,  and  also 
regulations  as  to  the  rates  or  scales  of  payment  according  to  which 
certificates  may  be  granted  by  the  examining  magistrate  or  magis- 
trates in  respect  of  the  expenses  of  any  prosecutor,  or  witness  or 
witnesses  for  the  prosecution,  or  other  person,  of  attending  before 
such  magistrate  or  magistrates,  and  of  any  compensation  for 
trouble  and  loss  of  time  therein,  in  any  case  where  any  court  or 
judge  is  empowered  under  the  Criminal  Law  Act,  1826,  or  any 
other  Act  or  this  Act  to  order  payment  of  such  expenses  or  com- 
pensation, and  concerning  the  forms  of  such  certificates  and  the 
details  or  particulars  to  be  inserted  therein  of  the  expenses, 
trouble,  and  loss  of  time  to  which  such  certificates  relate  ;  and  it 
shall  be  lawful  for  one  of  her  Majesty's  principal  Secretaries  of 
State  from  time  to  time  to  alter  any  such  regulations,  or  make 
new  regulations  in  relation  to  any  of  the  matters  aforesaid ;  and 
such  regulations  for  the  time  being  shall  be  binding  on  all  courts 
and  persons  whomsoever. 

6.  [Expenses  and  compensations  to  be  ascertained  according  to 
such  regulation  and  examining  magistrate's  certificate  not  to  be 
conclusive  upon  the  officer  of  the  court  before  which  the  indict- 
ment is  tried.] 

7.  [The  Act  not  to  interfere  with  payments  made  in  respect  of 
extraordinary  courage,  diligence,  and  exertion.] 

8.  [Courts  of  sessions  of  the  peace  empowered  to  order  com- 
pensation up  to  £5,  in  favour  of  any  person  who  has  been  active 
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in  the  apprehension  of  any  party  charged  with  an  offence  under   Apjtendix. 
7  Geo.  4,  c.  64,  s.  28,  and  which  such  court  has  power  to  try.]  

Sections  9 — 12  will  be  foand  ante,  pp.  441  et  seq. 

13.  Becited  enactment  repealed  with  saving  of  restriction 
nnder  5  &  6  Vict  c.  38.]  {Recital  of  i  d  b  Will.  4,  c.  36,  s,  17.] 
The  said  recited  enactment  shall  be  repealed  :  Provided  always, 
that  such  repeal  shall  not  be  construed  to  give  authority  to  the  said 
justices  of  the  ]^ace  to  try  any  person  or  persons  for  any  offence 
which  the  justices  of  the  peace  acting  in  and  for  any  county,  riding, 
division,  or  liberty,  are  restrained  from  trying  under  the  Act  of 
the  session  holden  in  the  fifth  and  sixth  years  of  her  Majesty, 
chapter  thirty -eight. 

See  note  to  s.  20  of  11  &  12  Vict  c.  42,  ante,  p.  353. 

18.  [As  to  backing  warrants  in  Channel  Islands,  see  note  to  s.  13 
of  11  &  12  Vict,  c.  42,  anU,  p.  324.] 

19.  In  certain  comities  of  cities  and  towns  prisoners  iftay 
be  committed  for  trial  at  assizes  held  for  adjoining  comity.  ] 

Whenever  any  justice  or  justices  of  the  peace,  or  coroner,  acting 
for  any  county  of  a  city  or  county  of  a  town  corporate  within 
which  her  Majesty  has  not  been  pleased  for  five  years  next  before 
the  passing  of  this  Act  to  direct  a  commission  of  oyer  and  terminer 
an4  gaol  delivery  to  be  executed,  and  until  her  Majesty  shall  be 
pleased  to  direct  a  commission  of  oyer  and  terminer  and  gaol 
delivery  to  be  executed  within  the  same,  shall  commit  for  safe 
custody  to  the  gaol  or  house  of  correction  of  such  county  of  a  city 
or  town  any  person  charged  with  any  offence  committed  within 
the  limits  of  such  county  of  a  city  or  town  not  triable  at  the  court 
of  quarter  sessions  of  the  said  county  of  a  city  or  county  of  a  town, 
the  commitment  shall  specify  that  such  person  is  committed  pur- 
suant to  this  Act ;  and  the  recognizances  to  appear  to  prosecute  and 
give  evidence  taken  by  such  justice,  justices,  or  coroner  shall  in  all 
such  cases  be  conditioned  for  appearance,  prosecution,  and  giving 
evidence  at  the  court  of  oyer  and  terminer  and  gaol  delivery  for  the 
next  adjoining  county  ;  .  .  .  and  the  justice,  justices,  or  coroner  by 
whom  persons  charged  as  aforesaid  may  be  committed,  shall  deliver 
or  cause  to  be  delivered  to  the  proper  ofl&cer  of  the  court  the 
several  examinations,  informations,  evidence,  recognizances,  and 
inquisitions  relative  to  such  persons,  at  the  time  and  in  the  manner 
that  would  be  required  in  case  such  persons  had  been  committed 
to  the  gaol  of  such  adjoining  county  by  a  justice  or  justices  or 
coroner,  having  authority  so  to  commit ;  and  the  same  proceedings 
shall  and  may  be  had  thereupon  at  the  sessions  of  oyer  and  terminer 
or  general  gaol  delivery  for  such  adjoining  county  as  in  the  case  of 
persons  charged  with  offences  of  the  like  nature  committed  within 
such  county. 
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Appendix.       28.  [ProvisioDs  of  the  Counties  of  Cities  Act,  1798  (38  Geo.  3, 

c.  52),  and  the  Counties  of  Cities  Act,  1811  (51  Geo.  3,  c.  100),  as 

to  execution  of  sentences  and  as  to  costs  extended  to  this  Act.] 

24.  Next  adjoining  county  (5  &  6  Will.  4,  c.  76).]  For  the 
purposes  of  this  Act  the  counties  named  in  the  second  column 
of  Schedule  (C.)  to  the  Municipal  Corporations  Act,  1835,  chapter 
seventy-six,  shall  be  considered  next  adjoining  the  counties  of 
cities  and  towns  corporate  in  the  first  column  of  the  same 
schedule  in  conjunction  with  which  they  are  respectively  named. 

By  the  operation  of  s.  7  (4),  and  s.  188  (2),  and  s.  242  (2)  of  45  k 
46  Vict.  c.  60  (The  Municipal  Corporations  Act,  1882),  the  following  is 
the  flchedale  referred  to  in  OiQ  above  section  : 

Counties  to  which  certain  Boroughs  are  to  be  considered  adjoining  for 

purposes  of  Criminal  Trials. 

Berwick-upon-Tweed      -        -        -        -    North  amberland. 

Bristol Gloucestershire. 

Chester Cheshire. 

Exeter Devonshire, 

Kingston-upon-Hull        .        -        -        -    Yorkshire. 
Newcastle-upon-Tyne     -        -        -        -    Northumberland. 

26.  [Act  not  to  extend  to  Ireland  or  Scotland.] 


THE  PROSECUTIONS  EXPENSES  ACT,  1866. 
(29  &  30  Vict.  c.  52). 

1.  Expenses  and  fees  may  be  allowed  where  no  committftl 
takes  place  and  parties  are  not  bound  over.]  It  shall  and  may 
be  lawful  for  any  magistrate  or  magistrates,  at  his  or  their  dis- 
cretion, and  he  or  they  is  and  are  hereby  authorised  and  empowered, 
at  the  request  of  any  prosecutor  or  other  person  who  shall  have 
appeared  before  such  magistrate  or  magistrates,  either  by  summons 
or  otherwise,  on  a  charge  of  felony  bon&  fide  made  upon  reasonable 
and  probable  cause,  or  on  a  charge  in  any  case  of  the  several  mis- 
demeanors enumerated  in  section  twenty-three  of  the  Criminal  Law 
Act,  1826  (7  Geo.  4,  c.  64),  s.  23,  and  of  section  two  of  the  Criminal 
Justice  Administration  Act,  1851  (14  &  15  Vict.  c.  55),  s.  2,  bon& 
fide  preferred,  and  who  shall  have  been  examined  on  such  charge 
of  felony  and  misdemeanor,  to  grant  a  certificate  of  the  expenses 
and  of  the  amount  to  be  flowed  for  trouble  and  loss  of  time  to 
the  witnesses  so  appearing  and  examined  on  such  charge  of  felony 
or  misdemeanor,  in  the  same  manner  and  to  the  same  or  like  extent 
as  magistrates  are  authorised  by  law  to  do  in  cases  of  felony  and 
in  cases  of  misdemeanor  enumerated  in  the  said  Acts,  where  a 
conmiital  for  trial  takes  place,  or  the  parties  are  bound  over  by 
recognizance  or  subpoena  to  prosecute  and  give  evidence  ;  and  it 
shall  also  be  lawful  for  such  examining  magistrate  or  odagistrates  to 
allow  to  the  clerk  of  the  magistrates  acting  for  the  petty  sessional 
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division  or  district  (except  where  such  clerk  is  paid  by  salary  in    Appendix. 

lieu  of  fees)  the  same  fees  on  taking  the  depositions  on  such  charge  

or  charges  as  would  be  allowed  to  him,  or  he  would  be  entitled  to 
at  law,  in  the  event  of  a  committal  for  trial  taking  place,  and 
to  include  such  allowance  of  fees  in  the  certificate. 

2.  Certiflcate  to  be  laid  before  court  of  quarter  sessions.] 
Every  examining  magistrate  signing  or  granting  such  certificate 
shall  forward  the  same  to  the  clerk  of  the  peace  of  the  county, 
riding,  division,  city,  or  borough  within  which  such  petty  sessional 
division  or  district  is  situate,  to  be  laid  by  him  before  the  next 
quarter  sessions  of  the  peace  for  such  county,  riding,  division,  city, 
or  borough  ;  and  such  court  shall  be  at  liberty  to  allow  the  amount 
or  so  much  of  the  amount  named  in  the  certificate,  on  the  same 
being  certified  by  the  proper  officer  of  the  court  of  quarter  sessions 
as  correct,  in  accordance  with  the  scale  of  payment  fixed  or  to  be 
from  time  to  time  fixed  under  section  five  of  the  Criminal  Justice 
Administration  Act,  1851,  and  thereupon  to  sign  an  order  for 
payment  on  the  treasurer  or  other  officer  of  the  county,  riding,  or 
division,  or  city,  liberty,  or  franchise,  in  which  the  offence  shall 
have  been  committed  or  supposed  to  have  been  committed,  in  the 
same  manner  as  an  order  for  payment  could  have  been  made  in 
case  the  parties  had  been  bound  over  to  prosecute,  and  an  indict- 
ment had  been  preferred  ;  and  such  treasurer  or  other  officer  shall 
pay  the  amount  of  such  order  to  the  person  or  persons  named 
therein. 

B.  was  committed  for  trial  at  the  Liverpool  Assizes  upon  the  inquisition 
of  the  coroner  for  the  connty  of  L.  on  a  charge  of  murder.  It  was  alleged 
that  be  had  committed  the  act  in  the  borough  of  W.,  bat  that  the  death 
took  place  in  the  county  of  L.  B.  was  brought  before  the  justices  of  the 
borough  of  W.,  bat  they  refused  to  commit.  On  the  case  being  called  on 
at  the  assizes  no  evidence  was  offered  against  B.  : — Held,  that  the  borough 
of  W.  must  bear  the  expenses  of  the  prosecution  (i2.  v.  Brown,  ex  parte 
Mayor,  etc,  of  Wigan,  62  J.  P.  521). 

The  effect  of  a  strict  reading  of  these  three  statutes  (7  Geo.  4,  c.  64 ; 
14  &  15  Vict.  c.  55  ;  29  &  80  Vict  c.  52),  appears  to  be  that  misdemeanors, 
the  costs  of  prosecuting  which  are  payable  oat  of  the  local  rate,  range 
themselves  into  two  classes. 

Inaiimach  as  s.  1  of  29  &  30  Vict.  c.  52,  enumerates  the  misdemeanors 
to  which  it  applies,  it  seems  to  follow  that  it  does  govern  other  misde- 
meanors not  mentioned  in  the  section,  but  the  costs  of  prosecuting  which 
are,  nevertheless,  by  various  statutes  prior  to  29  &  30  Vict.  c.  52,  made 
payable  as  in  cases  of  felony. 

Class  I. — Misdemeanors  the  costs  of  prosecutions  of  which  are  payable 
not  only  in  the  event  of  a  committal  for  trial  (The  Criminal  Law 
Act,  1826,  7  Geo.  4.  c,  64  ;  The  Criminal  Justice  Administration 
Act,  1851, 14  &  16  Vict  c.  55)  ;  but  also  in  the  event  of  dismissal 
by  the  magistrate,  provided  that  the  charge  has  been  bond  fide 
preferred  (29  &  30  Vict.  c.  52,  s.  1). 

Assault  with  intent  to  commit  felony. 

Attempt  to  commit  any  felony  (except  against  the  Treason  Felony  Act, 
1848  (11  &  12  Vict.  c.  12)). 
Riot. 
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Appendix.       Receiving  stolen  property,  knowing  the  same  to  be  stolen,  under  such 

circomstances  as  to  constitute  a  misdemeanor. 

Note.  Assault  upon  a  peace  officer  in  the  execution  of  his  duty,  or  upon  any 

person  acting  in  aid  of  such  officer. 

Neglect  or  breach  of  duty  as  a  peace  officer. 

Knowingly,  wilfully,  and  designedly  obtaining  any  property  by  false 
pretences. 

Wilful  and  indecent  exposure  of  the  person. 

Wilful  and  corrupt  perjury  or  subornation  of  perjury. 

Unlawfully  taking  or  causing  to  be  taken  any  unmarried  girl,  under  the 
age  of  sixteen  years,  out  of  the  possession  and  against  the  will  of  her 
father  and  mother,  or  of  any  other  person  having  the  lawful  care  or  charge 
of  her. 

Conspiring  to  charge  any  person  with  any  felony,  or  to  indict  any  person 
for  any  felony. 

Conspiring  to  commit  any  felony. 

Since  the  passing  of  29  k  30  Vict.  c.  52,  the  costs  of  certain  misde- 
meanors have  been  made  payable  "  as  in  felony."  It  wonld  appear  that 
they  should  be  included  in  Class  I.  They  are  misdemeanors  under  the 
Prevention  of  Cruelty  to  Children  Act,  1904  (4  Edw.  7,c.  15)  ;  the  Official 
Secrets  Act,  1889  (52  &  63  Vict.  c.  52)  ;  the  Criminal  Law  Amendment 
Act,  1886  (48  &  49  Vict  c.  69)  ;  the  Inebriates  Act,  1898  (61  &  62  Vict 
c.  60)  ;  the  Prevention  of  Corruption  Act,  1906  (6  Edw.  7,  c.  34). 

Class  II.— Misdemeanors  not  included  in  29  &  30  Vict  c.  52,  s.  I,  the 
costs  of  prosecuting  which  are  payable  under  various  statutes. 

Offences  against  the  Highway  Act,  1835,  in  respect  whereof  a  prosecu- 
tion is  directed  by  the  county  council  (6  &  6  Will.  4,  c.  50,  s.  90 ;  51  & 
52  Vict  c.  41,  ss.  3  (iv.),  28). 

Indictable  misdemeanors  under — 

14  &  15  Vict.  c.  19,  s.  11  (assault  to  resist  apprehension). 

The  Accessories  and  Abettors  Act,  1861  (24  &  25  Vict.  c.  94). 

The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  (except  offences  included 
in  Class  I. 

The  MaUcious  Damage  Act,  1861  (24  &  25  Vict  c.  97). 

The  Forgery  Act,  1861  (24  &  25  Vict  c.  98). 

The  Coinage  Offences  Act,  1861  (24  &  25  Vict  c.  99),  s.  42  fin  prose- 
cutions conducted  by  the  Treasury  ;  in  prosecutions  not  so  ciaidnctecl  the 
court  may  allow  the  costs  in  case  a  conviction  shall  take  place). 

The  Offences  against  the  Person  Act,  1861  (24  Sc  25  Vict  c.  100), 
(except  common  assault  and  offences  included  in  Class  I). 

The  Falsification  of  Accounts  Act,  1875  (88  &  39  Vict.  c.  24). 

Any  offence  indictable  by  virtue  of  s.  17  of  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49). 

An]r  corrupt  or  illegal  act  at  or  in  connection  with  a  parliamentary  or 
municipal  election  (17  &  18  Vict  c.  102,  ss.  10.  13  ;  46  &  47  Vict  c.51, 
s.  53  ;  47  &  48  Vict  c.  70,  s.  30  ;  51  &  52  Vict  c.  41,  s.  75). 

The  Merchant  Shipping  Act,  1894  (57  &  68  Vict  c.  60,  s.  700). 
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THE  CRIMINAL  LAW  AMENDMENT  ACT,  1867.  Appendix, 

(30  &  31  Vict.  c.  35.) 

[^Costs  of  Witnesses  for  the  DefendatU.'] 

5.  Payment  of  expenses  of  witnesses  for  accused  at  trial.] 

The  court  before  which  any  accused  person  shall  be  prosecuted  or 
tried,  or  for  trial  before  which  he  may  be  committed  or  bailed  to 
appear  for  any  felony  or  misdemeanor,  is  hereby  authorised  and 
empowered,  in  its  discrefcion,  at  the  request  of  any  person  who  shall 
appear  before  such  court  on  recognizance  to  give  evidence  on  behalf 
of  the  person  accused,  to  order  payment  unto  such  witness  so 
appearing  such  sum  of  money  as  to  the  court  shall  seem  reasonable 
and  sufficient  to  compensate  such  witness  for  the  expenses,  trouble, 
and  loss  of  time  he  shall  have  incurred  or  sustained  in  attending 
before  the  examining  magistrate,  and  at  or  before  such  court ;  and 
the  amount  of  such  expenses  of  attending  before  the  examining 
magistrate,  and  compensation  for  trouble  and  loss  of  time  therein, 
shall  be  ascertained  by  the  certificate  of  such  magistrate,  granted 
before  the  attendance  in  court  ;  and  the  amount  of  all  other 
expenses  and  compensation  shall  be  ascertained  by  the  proper 
officer  of  the  court,  who  shall,  upon  the  receipt  of  the  sum  of  six- 
pence for  each  witness,  make  out  and  deliver  to  the  person  entitled 
thereto  an  order  for  such  expenses  and  compensation,  together 
with  the  said  fee  of  sixpence,  upon  such  and  the  same  treasurers 
and  officers  as  would  now  by  law  be  liable  to  payment  of  an  order 
for  the  expenses  of  the  prosecutor  or  witnesses  against  such 
accused  person,  and  if  the  accusation  be  of  such  kind  that  the 
court  shall  have  no  power  to  order  the  expenses  of  the  prosecutor, 
then  upon  the  treasurer  or  other  officer  in  the  capacity  of  a 
treasurer  of  the  county,  riding,  division,  city,  borough,  or  place 
where  the  offence  of  such  accused  person  may  be  alleged  to  have 
been  committed,  which  treasurer  or  other  officer  is  hereby  required 
to  pay  the  same  orders  upon  sight  thereof,  and  shall  be  allowed 
the  same  in  his  accounts  :  Provided  always,  that  in  no  case  shall 
any  such  allowances  or  compensation  exceed  the  amount  now  by 
law  permitted  to  be  made  to  prosecutors  and  witnesses  for  the 
prosecution  ;  and  provided  always,  that  such  allowances  and  com- 
pensation shall  be  allowed  and  paid  as  part  of  the  expenses  of  the 
prosecution. 

It  is  the  practice  of  the  Central  Criminal  Court  to  allow  expenses  for  all 
witnesses  for  the  defence  if  bound  over  in  any  case  of  felony  or  misde- 
meanor, even  where  the  costs  of  the  witnesses  for  the  prosecution  are  not 
allowed  by  statute. 

Where  the  officer  of  the  court  is  paid  by  salary,  or  is  only  entitled  to  one 
fee  ander  the  table  of  fees  relating  to  his  office,  in  respect  of  the  prosecu- 
tion of  an  offender,  such  offi(rer  is  not  entitled  to  the  fee  of  sixpence 
mentioned  in  this  section  (32  &  33  Vict.  c.  89,  s.  10). 

Fees  under  this  section  are  to  be  included  in  the  account  of  the  clerk  of 
the  peace  (32  &  38  Vict.  c.  89,  s.  11). 
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Appendix. 

—  REGULATIONS 

Made  by  the  Secretary  of  State  governing  the 
Allowances  payable  to  Prosecutors  and  Wit- 
nesses IN  Criminal  Prosecutions. 

In  pursuance  of  the  powers  vested  in  me  by  section  5  of  the 
Criminal  Justice  Administration  Act,  1851  (14&15  Yict.  c.  55), 
I  hereby  make  the  following  Regulations  : 

1.  Witnesses  giving  Professional  Evidence. 

There  may  be  allowed  to  practising  members  of  the  lejpd  aod 
medical  professions,  for  attending  to  give  professional  evidence, 
but  not  otherwise,  allowances  not  exceeding  the  sums  stated  in  the 
following  scale  : 

For  attending  to  give  evidence  in  the  town  or  place  where  the 
witness  resides  or  practises — 

if  the  witness  attends  to  give  evidence  in  one  case  only,  not 

more  than  one  guinea  per  diem  ; 
if  the  witness  gives  evidence  on  the  same  day  in  two  or 
more  separate  and  distinct  cases,  not  more   than  two 
guineas  ; 
For  attending  to  give  evidence  elsewhere  than  in  any  town  or 
place  where  the  witness  resides  or  practises,  whether  in  one  or 
more  cases,  not  more  than  two  guineas  per  diem. 
In  this  Regulation  "  town  "  means  municipal  borough  or  urban 
district ;   and  *'  place "  means  the  area  within  a  radius  of  three 
miles  from  the  court  at  which  the  witness  attends  to  give  evidence. 
No  allowance  may  be  given  under  this  Regulation  to  the  solicitor 
for  the  prosecution,  except  that,  if  such  solicitor  gives  professional 
evidence  which,  in  the  opinion  of  the  court,  was  necessary  and 
saved  the  attendance  of  another  witness,  a  fee  of  6«.  Sd.  may  be 
allowed. 

2.  Expert  Witnesses  and  Interpreters. 

There  may  be  allowed  (a)  to  expert  witnesses  such  allowances 
for  attending  to  give  expert  evidence  as  the  court  may  consider 
reasonable,  including,  where  necessary,  an  allowance  for  qualifying 
to  give  evidence,  and  (b)  to  persons  employed  as  interpreters,  such 
allowances  as  the  court  may  consider  reasonable. 

3.  Police  Officers. 

There  may  be  allowed  to  police  officers  : 

When  attending  as  prosecutors  or  witnesses  at  courts  situate 
within  the  area  of  their  own  police  authority,  no  allowance, 
other  than  travelling  allowances  as  provided  in  Regulation  8. 
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When  attending  as  prosecutors  or  witnesses  at  courts  situate   Appendix. 
outside  the  area  of  their  own  police  authority —  

(a)  In  the  case  of  constables  and  sergeants,  a 

sum  not  exceeding — 

For  the  day 4«. 

For  the  night 4». 

(b)  In  the  case  of  inspectors,  a  sum  not  ex- 

ceeding— 

For  the  day 5«. 

For  the  night 5«. 

I  (c)  In  the  case  of  superintendents  and  chief 

constables,  a  sum  not  exceeding — 

For  the  day 7«. 

For  the  night 5«. 

For  the  purposes  of  this  Regulation,  any  court  at  which  cases 
arising  in  the  area  of  any  police  authority  or  part  thereof  are 
ordinarily  heard  or  tried,  shall  be  deemed,  so  far  as  regards  such 
cases,  to  be  situate  within  that  area. 

4.  Prison  Warders. 

There  may  be  allowed  to  prison  warders  attending  as  prose- 
cutors or  witnesses  or  in  charge  of  a  prisoner  produced  to  give 
evidence,  a  sum  equal  to  that  allowed  them  by  the  Regulations  of 
the  Prison  Department,  viz. : 

Day  and  night.  Day  only. 

Chief  warders  -        -        8«.        Breakfast    -     U.  Od.\ 

Dinner  '     -     2«.  6d.  U«.  6d. 
Supper        -     Is.  Od,) 
Principal  warders     -     6a.  6d.      Same  as  above. 
Warders    and   assis- 
tant warders         -        6«.        Breakfast    -     -      UA 

Dinner        -     -      2s.  U*. 
Supper        -     -      Is.j 

For  a  prisoner  so  produced  in  the  custody  of  warders,  such  sum 
for  subsistence  as  the  warders  have  been  authorised  to  spend,  and 
has  been  actually  expended,  on  his  behalf. 

5.  Ordinary  Witnesses. 

There  may  be  allowed  to  witnesses,  other  than  those  herein- 
before mentioned,  allowances  not  exceeding  7s.  for  the  day  and 
5s.  for  the  night ; 

Provided  that  the  day  allowance  to  the  under-mentioned  classes 
of  witnesses,  when  they  are  not  necessarily  detairied  from  home  for  a 
night,  shall  not,  except  for  special  reasons  allowed  by  the  court, 
exceed  the  following  rates  : 

(1)  For  children  the  allowance  shall  not  exceed  Is.  per  diem  ; 

(2)  For  persons  of  the  pauper  or  vagrant  class  the  allowance 

shall  not  exceed  Is.  per  diem  ; 
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Appendix.        (3)  For  other  persons  who  do  not  lose  uxtges,  earnings,  or  income 

by  altenddnce,  the    allowance  shall    not  exceed    2«.  W. 

per  diem  ; 
(4)  For  persons  in  the  service  of  an  employer  who  lose  wages  by 
attendance^  the  allowance  shall  not  exceed  the  following 
rates,  except  on  the  production  of  a  certificate  from  the 
employer  showing  that  the  wages  so  lost  are  in  excess  of 
such  rates : 
For  agricultural  labourers,  unskilled  labourers, 

and  others  similarly  employed  -         -         -  3«.  6rf.  per  diem. 
For  artisans,  mechanics,  and  others  similarly  , 

employed 6».  „ 

For  clerks,  shop  assistants,  and  others  similarly 

employed 5«.         „ 

Provided  also  that  no  night  allowance,  within  the  above- 
mentioned  limit  of  5«.,  shall  exceed  the  expense  reasonably 
incurred  by  the  witness. 

6.  Seamen. 

Where  seamen  have  been  detained  on  shore  for  the  purpose  of 
giving  evidence  in  a  criminal  prosecution,  the  amount  actually  and 
reasonably  incurred  for  their  maintenance  during  their  detention 
may  be  allowed  in  addition  to  any  allowances  made  under  the 
foregoing  rule. 

7.  General  Regulation. 

No  full  day  allowance  under  Regulations  1,  3,  and  5  shall  be 
paid  unless  the  witness  is  necessarily  detained  away  from  his  home, 
or  place  of  business  or  employment,  for  at  least  four  hours  for  the 
purpose  of  giving  evidence. 

If  the  time  during  which  the  witness  is  necessarily  detained 
away  from  his  home,  or  place  of  business  or  employment,  be  leas 
than  four  hours,  he  shall  receive  not  more  than  one-half  of  the 
allowance  which  he  would  have  received  had  he  been  detained  for 
the  full  day  : 

Provided  that  this  Regulation  shall  not  apply  (1)  where  the  full 
day  allowance  is  not  more  than  1«.  ;  and  (2)  where  the  court  is 
satisfied  that  a  witness,  though  absent  for  less  than  four  hoars, 
necessarily  loses,  in  consequence  of  his  attendance,  his  whole  day's 
wages. 

No  night  allowance  under  Regulations  3,  4,  and  5  shall  be  paid 
unless  the  witness  in  order  to  give  evidence  is  necessarily  detained 
away  from  home  for  the  night. 

There  may  be  allowed  to  any  prosecutor  or  other  person  who,  in 
the  opinion  of  the  court,  necessarily  attends  for  the  purpose  of  the 
prosecution  otherwise  than  as  a  witness,  the  same  allowance, 
including  travelling  allowance,  as  to  an  ordinary  witness. 

8.  Travelling    Allowances. 

For  attending  court  from  a  distance  of  over  two  miles  there 
may  be  allowed  : 
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(1)  To  witnesses  travelling  by  railway  or  other  public  convey-   Appendix. 

ance,  the  fare  actually  paid.     Railway  fares,  except  for         

special  reasons  allowed  by  the  court,  shall  be  third  class  ; 
and  if  return  tickets  are  available,  only  return  rates  shall 
be  allowed.  In  the  case  of  police  witnesses,  the  reduced 
rates  under  the  Cheap  Trains  Act,  1883,  shall  not  be 
exceeded,  except  where  the  single  fare  is  less  than  Is. ; 
or  for  special  reasons  allowed  by  the  court. 

(2)  Where  no  railway  or  other  public  conveyance  is  available, 

and  one  or  more  witnesses  necessarily  travel  by  a  hired 
vehicle,  the  sum  actually  paid  for  the  hire  of  such  vehicle, 
not  exceeding  1«.  a  mile  each  way  :  provided  that,  where 
two  or  more  witnesses  attend  from  the  same  place,  the 
total  allowance  shall  not  exceed  l8.  a  mile  each  way, 
unless  the  court  is  satisfied  that  it  was  reasonably  neces- 
sary to  hire  more  than  one  vehicle. 

(3)  To  each  witness  travelling  on  foot  or  by  private  conveyance, 

where  no  railway  or  other  public  conveyance  is  available, 
a  sum  not  to  exceed  2d,  a  mile  each  way. 

Allowances  made  under  (2)  and  (3)  shall  be  made  separately  as 
D^ileage. 

For  the  conveyance  of  witnesses  suffering  from  serious  illness, 
or  for  the  carriage  of  heavy  exhibits,  sums  in  excess  of  the  above 
rates  may  be  allowed  if  the  court  is  satisfied  that  the  expense 
incurred  was  reasonably  necessary. 

Warders  in  charge  of  prisoners  produced  to  give  evidence  may 
be  allowed  the  cost  of  travelling  by  such  means  of  conveyance  as 
the  governor  of  the  prison  may  have  directed. 

9.  Form  of  Certificate. 

The  form  of  certificate  in  Appendix  A.  hereto  shall  be  used 
when  a  magistrate  or  magistrates  acting  under  the  Indictable 
Offences  Act,  1848,  grants  a  certificate  of  the  allowances  payable 
to  prosecutors,  witnesses,  and  other  persons  appearing  before  them. 
The  profession,  trade,  or  occupation,  of  each  person,  or  the  fact 
that  he  is  without  employment  or  occupation,  must  be  stated  on 
the  form. 

The  form  in  Appendix  B.  may  be  used  when  a  magistrate  grants 
a  certificate  under  section  28  of  the  Summary  Jurisdiction  Act, 
1879,  for  the  costs  of  prosecution  of  an  indictable  offence  tried 
summarily. 

10.  Date  of  Commencement. 

These  Regulations  shall  take  effect  on  and  after  the  1st  July 
1904. 

The  Order  of  the  12th  November  1903  is  hereby  revoked. 
Given  under  my  hand  at  Whitehall  this  14th  day  of  June  1904. 

A.  Akers-Douglas, 
Oite  of  his  Majesty's  Principal 
\ Secretaries  of  State, 
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Appendix.  appenddc  a. 

Certificate  of  Cottt  of  Prosecution. 

In  the  [county  of  .    Petty  gessional  division  of  ]. 

A.  B,  having  been  examined  before  on  a  charge  of  ; 

it  is  hereby  certified  that  the  nndermentioned  persons  are,  for  Uieir  ezpensef 
trouble,  and  loss  of  time  in  connection  with  the  said  charge,  entitled  to 
compensation  as  follows : 

To  C,  D,  ^ttate  profession^  trade^  or  occupation']^    £     s,     d. 

the  prosecutor,  residing  at  ,  for  his  attendance  here 

half -day  day,  and  night 

For  trayelling  :  mileage  miles  at  per  mile 

;  fares 

To  the  same  for  fees  payable  by  him  to  the  justice's  clerk, 

as  per  authorised  table 

To  K  F.  [state  prof e^sion^  trade,  or  occupation], 

a  witness,  residing  at  ,  for  his  attendance  here 

half-day  day  night 

For  trarelling  :  mileage  miles  at  per  mile 

;  fares 

Dated  this  day  of  ,  one  thousand  nine  hundred  and 

J.  P. 
Justice  of  the  Peace  for  the  [county]  aforesaid. 


APPENDIX  B.* 

Certificate  of  Costs  of  Prosecution  of  Indictable  Offence  dealt  wUh 
Summarily. 

In  the  [county  of  .    PHty  sessional  dicision  of  ]. 

Before  the  court  of  summary  jurisdiction  sitting  at 
A,  B.  [an  adult,  young  person,  or  child]  having  been  charged  for  that 
he  did  [state  substattce  of  charge],  and  the  above  court,  having,  in  pnrea- 
ance  of  its  statutory  jurisdiction,  dealt  with  the  case  summarily,  on  the 
day  of  ,  and  convicted  the  said  A.  B.  [^or  dismissed  the  said 

charge]  ;  it  is  hereby  certified  that  the  undermentioned  persons  are,  for 
their  expenses,  trouble,  and  loss  of  time  in  connection  with  the  said  cbsjge, 
entitled  to  compensation  as  follows  : 

To  C.  D,  [state prof ession,  trade,  or  occupation],    £     s,     d, 

the  prosecutor,  residing  at  ,  for  his  attendance  here 

half-day,  day,  and  night       ... 

For  travelling  :  mileage  miles  at  per  mile 

;  fares 

To  the  same  for  fees  payable  to  the  justices'  clerk  - 

To  the  same  for  fees  payable  to  the  clerk  of  the  peace   - 

To  jE.  F,  [state  profession,  trade,  or  occupation], 

a  witness  residing  at  ,  for  his  attendance  here 

half -day,  day,  and  night         .... 

For  trayelling:   mileage  miles  at  per  mile 

;  fares 

Dated  this  day  of  ,  one  thousand  nine  hundred  and 

J,  P. 
Justice  of  the  Peace  for  the  [county]  aforesaid. 

*  This  is  the  form  prescribed  in  the  Summary  Jurisdiction  Rules,  1886, 
with  the  variations  rendered  necessary  by  the  present  Regulations. 
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Aiipendii;. 
METROPOLITAN  POLICE   COURTS.  — 


THE  METROPOLITAN  POLICE   COURTS  ACT,  1839. 
(2  &  3  Vict.  c.  71.) 

Jurisdiction  of  justices  in  the  metropolis.— As  regards  the 
metropolis,  see  2  &  3  Vict.  c.  71,  s.  13,  which  enacts  tlmt  where 
by  any  law  now  in  being,  or  by  any  Act  not  containing  an  express 
enactment  to  the  contrary  hereafter  to  be  made,  any  act  is  directed 
or  authorised  to  be  done  by  any  justice  or  justices  of  the  peace 
belonging  to  any  of  the  metropolitan  police  courts,  or  by  any 
justice  or  justices  residing  in  or  near  or  next  the  parish  or  place 
where  any  offence  or  other  matter  cognizable  before  him  or  them 
shall  be  conmiitted  or  shall  arise,  the  same  jurisdiction  may  be 
exercised  by  one  of  the  said  magistrates  in  any  of  the  said  courts  ; 
and  s.  14,  which  is  as  follows  :  It  shall  be  lawful  for  any  one  of 
the  said  magistrates  appointed  or  hereafter  to  be  appointed  to  do 
alone  any  act  at  any  of  the  said  courts,  or  at  any  place  where  her 
Majesty  shall  order  any  such  court  to  be  holden  within  the  limits 
of  the  metropolitan  police  district  for  the  time  being,  which  by 
any  law  now  in  force,  or  by  any  law  not  containing  an  express 
enactment  to  the  contrary  hereafter  to  be  made,  is  or  shall  be 
directed  to  be  done  by  more  than  one  justice  :  Provided  always, 
thar  none  of  the  said  magistrates  shall  be  competent  to  act  as  a 
justice  of  the  peace,  either  alone  or  with  any  other  justice  or 
justices,  in  anything  which  is  to  be  done  at  a  special  or  petty 
session  of  all  the  justices  acting  in  the  division,  or  by  the  justices 
of  any  of  the  said  counties  or  liberties  in  quarter  sessions 
assembled.  It  has  been  decided  that  county  justices,  who  acting 
under  the  Metropolitan  Police  Courts  Act,  1840  (3  &  4  Vict.  c.  84), 
8.  6,  convict  for  an  offence  under  the  Metropolitan  Police  Courts 
Act,  1839  (2  &  3  Vict.  c.  71),  are  entitled  to  the  privileges  of  a 
metropolitan  police  magistrate  under  the  last-mentioned  statute, 
and,  therefore,  to  the  same  limitation  of  three  months  upon  any 
action  against  them  which  a  police  magistrate  would  have  had 
(Bamet  v.  Cox,  11  J.  P.  118  ;  16  L.  J.  M.  C.  27  ;  11  Jur.  118. 
And  see  R,  v.  Richards,  16  L.  T.  386  ;  R,  v.  Bloomsbury, 
20  L.  J.  M.  C.  200). 


THE   PARISH   CONSTABLES  ACT,  1842. 
(5  &  6  Vict.  c.  109.) 

Fees  and  allowances.— It  is  provided  by  6  &  6  Vict.  c.  109, 
8.  17,  that  the  justices  of  the  county,  in  general  or  quarter  sessions 
assembled,  shall  from  time  to  time,  subject  to  the  approval  of 
one  of  her  Majesty's  principal  Secretaries  of  State,  settle  table  of 
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Appendix,    fees  and  allowances  to  the  clerks  to  the  justices  for  the  performance 

of  their  duties  under  this  Act,  and  to  the  constables  for  the  service 

of  summons  and  execution  of  warrants,  and  for  the  performance  of 
such  other  occasional  duties  which  may  be  required  of  the  said 
constables,  for  which  the  said  justices  shall  think  that  fees  ought 
to  be  allowed  ;  and  whenever  any  duty  for  which  any  such  fee  or 
allowance  shall  have  been  settled,  and  for  which  the  payment  is  not 
by  law  charged  upon  the  county  rates,  shall  have  been  performed 
by  any  clerk,  or  by  any  constable  appointed  under  this  Act,  the 
amount  of  the  fee  or  allowance  shall  be  paid  by  the  overseers  of 
the  parish  in  respect  of  which  such  fee  has  become  pa3rable,  out 
of  any  moneys  in  their  hands  collected  for  the  relief  of  the  poor, 
upon  the  order  of  the  justices  in  petty  sessions  assembled,  for  the 
division,  and  under  such  regulations  as  shall  be  made  from  time  to 
time  by  the  justices  in  general  or  quarter  sessions  assembled, 
subject  to  the  approval  of  the  Secretary  of  State.  See  also  13  & 
14  Vict.  c.  20,  s.  2. 


STIPENDIARY  MAGISTRATES. 


THE   STIPENDIARY  MAGISTRATES  ACT,  1858. 
(21  &  22  Vict.  c.  73.) 

1.  A  stipendiary  magistrate  may  do  alone  all  acts  authorised 
to  be  done  by  two  justices.]  Every  stipendiary  magistrate 
appointed  for  any  city,  town,  liberty,  borough,  place,  or  district, 
sitting  at  a  police  court  or  other  place  appointed  in  that  behalf, 
shall  have  power  to  do  alone  any  act,  and  to  exercise  alone  any 
jurisdiction,  which  under  any  law  now  in  force,  or  under  any  law 
not  containing  an  express  enactment  to  the  contrary  hereafter  to 
be  made,  may  be  done  or  exercised  by  two  justices  of  the  peace ; 
and  all  the  provisions  of  any  Act  of  Parliament  auxiliary  to  the 
jurisdiction  of  such  justices  shall  be  applicable  also  to  the  jurisdic- 
tion of  such  stipendiary  magistrate. 

2.  Foregoing  enactment  to  extend  to  acts  required  to  be 
done  at  petty  sessions.]  The  authority  and  jurisdiction  given  to 
a  stipendiary  magistrate  by  the  enactment  hereinbefore  contained 
shall  extend  and  apply  as  well  to  the  cases  where  the  act  of  juris- 
diction is  or  hereafter  may  be  expressly  required  to  be  done  or 
exercised  by  justices  sitting  or  acting  in  petty  sessions  as  to  other 
cases  ;  and  any  enactment  authorising  or  requiring  persons  to  be 
summoned  or  to  appear  at  such  petty  sessions  shall  in  the  like 
cases  authorise  or  require  persons  to  be  summoned  or  to  appear 
before  the  stipendiary  magistrate  having  jurisdiction  at  the  police 
court  or  other  place  appointed  for  his  sitting. 
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3.  Saving  of  jurisdiction  of  quarter  sessions  and  special  Appendix. 

sessions,  and  as  to  licences.]  Nothing  hereinbefore  contained         

shall  extend  to  acts  to  be  done  or  jurisdiction  to  be  exercised  at 

the  general  or  quarter  sessions  of  the  peace,  or  to  acts  or  jurisdic- 
tion expressly  required  (by  any  existing  or  future  law)  to  be  done 
or  exercised  at  special  sessions,  or  to  any  act  or  jurisdiction  in 
relation  to  the  grant  or  transfer  of  any  licence. 

4.  Saving  as  to  metropolitan  police  magistrates.]  Nothing 
hereinbefore  contained  shall  extend,  alter,  or  affect  in  any  manner 
the  powers  or  authorities  of  the  magistrates  appointed  or  to  be 
appointed  to  the  police  courts  in  the  metropolitan  police  district. 

6.  2  &  3  Vict.  c.  71,  s.  18,  not  to  apply  in  certain  cases.] 
So  much  of  section  eighteen  of  the  Metropolitan  Police  Courts 
Act,  1839  (2  &  3  Vict.  c.  71),  as  makes  void  (except  in  the  cases 
therein  excepted)  "every  summons  or  warrant  issued  by  any 
justice  of  the  peace  of  the  counties  of  Middlesex,  Surrey,  Kent, 
Essex,  or  Hertfordshire  respectively,  requiring  any  person  residing 
within  the  metropolitan  police  district  to  appear  at  any  place 
without  the  said  district  to  answer  any  information  or  complaint 
touching  any  matter  arising  within  the  said  district,"  shall  not 
apply  to  any  such  summons  or  warrant  in  respect  of  any  matter 
arising  within  any  part  of  the  said  district  not  assigned  for  the 
time  being  to  any  of  the  police  courts  of  the  metropolis. 

7.  Powers  of  magistrates  acting  for  places  in  the  metro- 
politan police  district  within  which  no  police  court  is 
established — 2  &  3  Vict.  c.  71.]  In  every  case  in  which  any 
person  shall  be  brought  before  any  police  magistrate,  or  any  two 
magistrates  acting  within  the  said  metropolitan  police  district,  for 
any  place  within  which  no  police  court  shall  have  been  established, 
for  any  offence  under  the  twenty- fourth  section  of  the  Metropolitan 
Police  Courts  Act,  1839,  such  police  magistrate,  or  such  magistrates 
acting  in  and  for  such  place,  may  hear  and  determine  the  matter, 
and  in  case  of  conviction  may  commit  the  offender  to  be  imprisoned 
in  any  gaol  or  house  of  correction  in  and  for  the  county,  liberty, 
or  place  in  which  such  offence  shall  have  been  committed,  though 
not  within  the  said  metropolitan  police  district,  and  with  or 
without  hard  labour  for  any  time  not  exceeding  two  calendar 
months,  and  in  their  discretion  without  the  infliction  of  any  fine 
in  default  of  payment  of  which  such  imprisonment  might  be 
adjudged. 

14.  Power  to  appoint  county  stipendiary  magistrates  to  be 
magistrates  of  the  metropolitan  police  courts.]  It  shall  be 
lawful  for  her  Majesty  to  appoint  any  stipendiary  magistrate 
acting  for  any  city,  town,  liberty,  borough,  or  place  in  England  or 
Wales  to  be  a  magistrate  of  any  one  of  the  police  courts  of  the 
metropolitan  police  district,  although  such  stipendiary  magistrate 
shall  not  have  practised  as  a  barrister  during  at  least  seven  years 


Digiti 


zed  by  Google 


490  Stipendiary  Magistrates  Act,  1869. 

Appandix.   then  last  past,  nor  shall   have  practised  as  a  barrister  for  four 

years  then  last  past,  having  previously  practised  as  a  certificated 

special  pleader  for  three  years  below  the  bar. 


APPOINTMENT  OF  DEPUTIES. 


THE   STIPENDIARY  MAGISTRATES  ACT,  1869. 
(32  &  33  Vict.  c.  34.) 

2.  Power  to  stipendiary  magistrates  to  appoint  a  deputy.] 

It  shall  be  lawful  for  any  stipendiary  magistrate  or  police 
magistrate,  with  the  approval  of  the  Secretary  of  State  for  the 
Home  Department,  to  appoint  a  deputy,  who  shall  have  practised 
as  a  barrister-at-law  for  at  least  seven  years,  to  act  for  him  for  any 
time  or  times  not  exceeding  six  weeks  in  any  consecutive  period 
of  twelve  calendar  months,  and,  in  case  of  sickness  or  unavoidable 
absence,  it  shall  be  lawful  for  such  stipendiary  magistrate  or  police 
magistrate,  with  the  approval  of  the  Secretary  of  State  for  the 
Home  Department,  on  each  occasion  of  this  power  being  exercised, 
to  appoint  a  deputy,  qualified  as  aforesaid,  for  any  period  not 
exceeding  three  calendar  months  at  one  time,  and  every  such  deputy 
during  the  time  for  which  he  shall  be  so  appointed,  shall  have  all  the 
powers  and  perform  all  the  duties  of  the  stipendiary  magistrate 
for  whom  he  shall  have  been  so  appointed. 


THE  RECORDERS,  MAGISTRATES,  AND  CLERKS  OF 
THE  PEACE  ACT,  1888.<> 

(61  &  52  Vict.  c.  23.) 

An  Act  to  make  better  provision  as  to  the  appointment  of  deptUies 
for  Recorders^  Stijjendiary  Magistrates^  and  Clerks  of  the  Peace. 

1.  Provision  as  to  deputies  of  recorders,  magistrates, 
and  clerks  of  the  peace.] — (1)  If  at  any  time  it  appears  to  the 
authority  having  power  to  appoint  a  recorder  or  a  stipendiary 
magistrate  or  a  clerk  of  the  peace  for  any  place  or  county,  that  the 
recorder,  magistrate,  or  clerk  of  the  peace  for  that  place  or  county 
is,  by  reason  of  illness,  absence,  or  any  other  cause,  incapable  of 
appointing  or  removing  a  deputy,  the  authority  may  exercise  that 
power  on  his  behalf,  and  in  so  doing  may  assign  out  of  his  salary 
or  stipend  a  suitable  remuneration  to  any  deputy  appointed  under 
the  power. 


*  A  Bill  is  before  Parliament  while  thlH  book  is  in  the  press  to  repeal, 
re-enact,  and  extend  the  proTisions  of  this  Act. 
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(2)  Every  depaty  appoiated  under  this  sectioa  shall,  daring  the    Appendix. 

time  for  which  he  is  appointed,  have  all  the  powers  and  privileges         

and  perform  all  the  duties  of  the  recorder,  magistrate,  or  clerk  of 
the  peace  for  whom  he  is  appointed. 

[A  Bill  i8  before  Parliament  while  this  book  is  io  the  press  to  repeal, 
re-enact,  and  extend  the  provisions  of  this  Act.] 


THE  MUNICIPAL  CORPORATIONS  ACT,  1882. 
(45  &  56  Vict.  c.  50.) 

Stipendiary  Magistrates  in  Boroughs. 

161.  Appointment  of  sttpendiary  magistrate.]— (1)  If  the 
conncil  desire  the  appointment  of  a  stipendiary  magistrate  for  the 
borongh,  they  may  present  a  petition  for  the  appointment  to  the 
Secretary  of  State,  and  thereupon  it  shall  be  lawful  for  the  Queen 
to  appoint  to  that  office  a  barrister  of  seven  years'  standing. 

(2)  He  shall  hold  office  during  her  Majesty's  pleasure. 

(3)  He  shall,  by  virtue  of  his  office,  be  a  justice  for  the  borough. 

(4)  There  shall  be  paid  to  him  such  yearly  salary,  not  exceeding, 
except  with  the  consent  of  the  council,  that  mentioned  in  the 
petition,  as  her  Majesty  from  time  to  time  directs. 

(5)  It  shall  be  paid  by  four  equal  quarterly  payments,  and  in 
the  same  proportion  up  to  the  time  of  his  death  or  ceasing  to  act. 

(6)  On  a  vacancy,  a  new  appointment  shall  not  be  made  until 
the  council  again  make  application  as  before  the  first  appointment. 

(7)  More  than  one  stipendiary  magistrate  may  be  appointed  for 
a  borough. 

THE  DEBTORS  ACT,  1869. 
(32  &  33  Vict.  c.  62.) 

5.  Saving  of  power  of  committal  for  small  debts.]  Subject  to 
the  provisions  hereinafter  mentioned  and  to  the  prescribed  rules, 
any  court  may  commit  to  prison  for  a  term  not  exceeding  six  weeks, 
or  until  payment  of  the  sum  due,  any  person  who  makes  default 
in  payment  of  any  debt  or  instalment  of  any  debt  due  from  him  in 
pursuance  of  any  order  or  judgment  of  that  or  any  other  com- 
petent court. 
Provided — 

(1)  That  the  jurisdiction  by  this  section  given  of  committing  a 

person  to  prison  shall,  in  the  case  of  any  court  other  than 

the  superior  courts  of  law  and  equity,  be  exercised  only 

subject  to  the  following  restrictions  ;  that  is  to  say, 

(a)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by  an 

order  made  in  open  court  and  showing  on  its  face  the 

ground  on  which  it  is  issued  ; 
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Appendix.  (c)  Be  exercised  only  as  respects  a  judgment  of  a  county  court 

by  a  county  court  judge  or  his  deputy. 

(2)  That  such  jurisdiction  shall  only  be  exercised  where  it  is 
proved  to  the  satisfaction  of  the  court  that  the  person 
making  default  either  has  or  has  had  since  the  date  of  the 
order  or  judgment  the  means  to  pay  the  sum  in  respect  of 
which  he  has  made  default,  and  has  refused  or  neglected, 
or  refuses  or  neglects  to  pay  the  same. 

Proof  of  the  means  of  the  person  making  default  may 
be  given  in  such  manner  as  the  court  thinks  just ;  and 
for  the  purposes  of  such  proof  the  debtor  and  any 
witnesses  may  be  summoned  and  examined  on  oath, 
according  to  the  prescribed  rules. 

Any  jurisdiction  by  this  section  given  to  the  superior 
courts  may  be  exercised  by  a  judge  sitting  in  chambers, 
or  otherwise,  in  the  prescribed  manner. 

For  the  purposes  of  this  section  any  court  may  direct 
any  debt  due  from  any  person  in  pursuance  of  any  order 
or  judgment  of  that  or  any  other  competent  court  to  be 
paid  by  instalments,  and  may  from  time  to  time  rescind 
or  vary  such  order. 

Persons  conunitted  under  this  section  by  a  superior 
court  may  be  committed  to  the  prison  in  which  they  would 
have  been  confined  if  arrested  on  a  writ  of  capias  ad 
satisfaciendum,  and  every  order  of  committal  by  any 
superior  court  shall,  subject  to  the  prescribed  rules,  be 
issued,  obeyed,  and  executed  in  the  like  oianner  as  such 
writ. 

This  section,  so  far  as  it  relates  to  any  county  court, 
shall  be  deemed  to  be  substituted  for  sections  ninety-eight 
and  ninety-nine  of  the  County  Court  Act,  1846  (9  & 
10  Vict.  c.  95),  and  that  Act  and  the  Acts  amending  the 
same  shall  be  construed  accordingly,  and  shall  extend 
to  orders  made  by  the  county  court  with  respect  to  sums 
due  in  pursuance  of  any  order  or  judgment  of  any  court 
other  than  a  county  court. 

No  imprisonment  under  this  section  shall  operate  as  a 
satisfaction  or  extinguishment  of  any  debt  or  demand  or 
cause  of  action,  or  deprive  any  person  of  any  right  to  take 
out  execution  against  the  lands,  goods,  or  chattels  of  the 
person  imprisoned,  in  the  same  manner  as  if  such 
imprisonment  had  not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be  dis- 
charged out  of  custody  upon  a  certificate  signed  in  the 
prescribed  manner  to  the  effect  that  he  has  satisfied  the 
debt  or  instalment  of  a  debt  in  respect  of  which  he  was 
imprisoned,  together  with  the  prescribed  costs  (if  any). 
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THE   MUNICIPAL    CORPORATIONS  ACT,    1882.  Appendix. 

(45  &  46  Vict.  c.  50.) 
o  o  o  o  o 

Application  of  Penalties. 

221.  Application  of  penalties  in  quarter  sessions  boroughs.] 

— (1)  Where  by  any  Act  passed  or  to  be  passed,  any  fine,  penalty, 
or  forfeiture  is  made  recoverable  in  a  summary  manner  before 
any  justice  or  justices  and  payable  to  the  Crown,  or  to  any  body 
corporate,  or  to  any  person  whomsoever,  the  same  if  recovered 
and  adjudged  before  any  justice  of  a  borough  having  a  separate 
court  of  quarter  sessions  shall,  notwithstanding  anything  in  the 
Act  under  which  it  is  recovered,  be  recovered  for  and  adjudged  to 
be  paid  to  the  treasurer  of  the  borough. 

(2)  But  this  section  shall  not  apply  to  a  fine,  penalty,  or 
forfeiture,  or  part  thereof,  where  the  Act  under  which  it  is 
recovered — 

(a)  Directs  payment  thereof  to  the  informer  or  to  any  person 

aggrieved  ;  or, 

(b)  If  passed   since    the   Municipal    Corporations   Act,    1835 

(5  &  6  Will.  4,  c.  76),  directs  that  the  same  shall  go  in 
any  other  manner,  and  not  to  the  borough  fund  ;  or, 

(c)  Relates  to  the  Customs,  Excise,  or  Post  Office,  or  to  trade 

or  navigation,  or  to  any  branch  of  the  revenue  of  the 
Crown. 


THE  PROBATION  OF  FIRST  OFFENDERS  ACT,  1887. 
(50  &  51  Vict.  c.  25.) 

An  Act  to  permit   the  coiiditmial   Release   of  First    Offenders   in 
certain  cases.  [8th  August,  1887.] 

1.  Power  t<f  court  to  release  upon  probation  of  good  con- 
duct instead  of  sentencing  to  punishment.] — (1)  In  any  case 
in  which  a  person  is  convicted  of  larceny  or  false  pretences,  or  any 
other  offence  punishable  with  not  more  than  two  years'  imprison- 
ment before  any  court,  and  no  previous  conviction  is  proved 
against  him,  if  it  appears  to  the  court  before  whom  he  is  so  con- 
victed that,  regard  being  had  to  the  youth,  character,  and 
antecedents  of  the  offender,  to  the  trivial  nature  of  the  offence, 
and  to  any  extenuating  circumstances  under  which  the  offence 
was  committed,  it  is  expedient  that  the  offender  be  released  on 
probation  of  good  conduct,  the  court  may,  instead  of  sentencing 
him  at  once  to  any  punishment,  direct  that  he  be  released  on  his 
entering  into  a  recognizance,  with  or  without  sureties,  and  during 
such  period  as  the  court  may  direct,  to  appear  and  receive 
judgment  when  called  upon,  and  in  the  meantime  to  keep  the 
peace  and  be  of  good  behaviour. 
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Appendix.        (2)  The  court  may,  if  it  thinks  fit,  direct  that  the  offender  shall 

pay  the  costs  of  the  prosecution,  or  some  portion  of  the  same, 

within  such  period  and  by  such  instalments  as  may  be  directed  by 
the  court. 

As  to  the  effect  of  a  convictioD  on  a  child  or  yoang  person  dealt  with 
nnder  this  Act,  see  the  Yonthfal  Offenders  Act,  1901  (1  Edw.  7,  c  20), 
B.  1,  infra, 

2.  Provision  in  case  of  offender  flEuling  to  observe  con- 
ditions of  his  recognizances.]— (1)  If  a  court  having  power  to 
deal  with  the  offender  in  respect  of  his  original  offence,  or  any 
court  of  summary  jurisdiction,  is  satisfied  by  information  on  oath 
that  the  offender  has  failed  to  observe  any  of  the  conditions  of  hia 
recognizance,  it  may  issue  a  warrant  for  his  apprehension. 

(2)  An  offender,  when  apprehended  on  any  such  warrant,  shall, 
if  not  brought  forthwith  before  the  court  having  power  to  sentence 
him,  be  brought  before  a  court  of  summary  jurisdiction,  and  that 
court  may  either  remand  him  by  warrant  until  the  time  at  which 
he  was  required  by  his  recognizance  to  appear  for  judgment,  or 
until  the  sitting  of  a  court  having  power  to  deal  with  his  original 
offence,  or  may  admit  him  to  bail  with  a  sufficient  surety  con- 
ditioned on  his  appearing  for  judgment. 

(3)  The  offender  when  so  remanded  may  be  committed  to  a 
prison,  either  for  the  county  or  place  in  or  for  which  the  court 
remanding  him  acts,  or  for  the  county  or  place  where  he  is  bound 
to  appear  for  judgment,  and  the  warrant  of  remand  shall  order 
that  he  be  brought  before  the  court  before  which  he  was  bound  to 
appear  for  judgment,  or  to  answer  as  to  his  conduct  since  his 
release. 

8.  Conditions  as  to  abode  of  the  offender.]  The  court,  before 
directing  the  release  of  an  offender  under  this  Act,  shall  be  satisfied 
that  the  offender  or  his  surety  has  a  fixed  place  of  abode  or  regular 
occupation  in  the  county  or  place  for  which  the  court  nets,  or  in 
which  the  offender  is  likely  to  live  during  the  period  named  for 
the  observance  of  the  conditions. 

4.  Definition  of  "court.*']  In  this  Act  the  term  "court" 
includes  a  court  of  summary  jurisdiction. 

6.  Short  title.]  This  Act  may  be  cited  as  the  Probation  of 
First  Offenders  Act,  1887. 


THE  YOUTHFUL  OFFENDERS  ACT,  1901. 
(1  Edw.  7,  c.  20.) 

An  Act  to  amend  the  Law  relating  to  Youthful  Offenders  and  for 
other  purposes  connected  therewith,  [17th  August,  1901.] 

1.  Removal  of  disqualifications  attaching  to  felony.]  Where 
a  child  or  young  person  having  been  convicted  of  felony,  is  dis- 
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charged  in  accordance  with  section  sixteen  of  the  Summary  Juris-    Appendix. 

diction  Act,  1879  (42  &  43  Vict.  c.  49),  or  the  Probation  of  First         

Offenders  Act,  1887  (50  &  51  Vict.  c.  25),  or  otherwise,  or  is 
punished  with  whipping  only,  the  conviction  shall  not  be  regarded 
as  a  conviction  of  felony  for  the  purposes  of  section  fifteen  of  the 
Industrial  Schools  Act,  1866  (29  &  30  Vict.  c.  118),  or  of  any 
disqualification  attaching  to  felony. 

2.  Liability  of  parent  or  guardian  in  case  of  offence  com- 
mitted by  child  or  yonng  person.]— (1)  Where  a  child  or  young 
person  is  charged  with  any  offence  for  the  commission  of  which  a 
fine,  damages,  or  costs  may  be  imposed  upon  him  by  a  court  of 
summary  jurisdiction,  and  there  is  reason  to  believe  that  his 
parent  or  guardian  has  conduced  to  the  commission  of  the  alleged 
offence  by  wilful  default  or  by  habitually  neglecting  to  exercise 
due  care  of  him,  the  court  may,  on  information,  issue  a  summons 
against  the  parent  or  guardian  of  the  child  or  young  person 
charging  him  with  so  contributing  to  the  commission  of  the 
offence. 

(2)  A  summons  to  the  child  or  young  person  may  include  a 
summons  to  the  parent  or  guardian. 

(3)  The  charge  against  the  child  or  young  person  and  the 
charge  against  the  parent  or  guardian  may  be  heard  together,  and 
for  that  purpose  the  proceedings  against  the  child  or  young  person 
may  be  adjourned. 

(4)  When,  after  hearing  the  case,  any  fine,  damages  or  costs 
are  imposed  upon  the  child  or  young  person,  and  the  court  is 
satisfied  that  his  parent  of  guardian  has  conduced  to  the  com- 
mission of  the  offence  by  wilful  default  or  by  habitually 
neglecting  to  exercise  due  care  of  him,  the  court  may  order  that 
the  fine,  damages  or  costs  shall  be  paid  by  the  parent  or  guardian 
instead  of  by  the  child  or  young  person,  and  may  also  order  the 
parent  or  guardian  to  give  security  for  the  good  behaviour  of  the 
child  or  young  person. 

(5)  Any  sums  so  imposed  and  ordered  to  be  paid  may  be 
recovered  from  the  parent  or  guardian  by  distress  or  imprisonment 
in  manner  provided  by  section  twenty-one  of  the  Summary  Juris- 
diction Act,  1879. 

(6)  A  parent  or  guardian  may  appeal  against  an  order  made 
under  this  section  to  a  court  of  quarter  sessions. 

(7)  Where  a  parent  or  guardian  is  ordered  by  the  court  to  pay 
fine,  damages  or  costs,  or  to  give  security  for  the  good  behaviour 
of  the  child  or  young  person,  no  further  charge  under  this  Act 
shall  be  brought  against  the  parent  or  guardian  in  respect  of  any 
wilful  default  or  habitual  neglect  to  exercise  due  care  of  such 
child  or  young  person  prior  to  the  making  of  such  order,  without 
prejudice  to  the  liability  of  the  parent  or  guardian  for  any  sub- 
sequent wilful  default  or  habitual  neglect  in  respect  of  the  same 
child  or  young  person. 

3.  Limitation  of  costs.]  Where  a  child  or  young  person  is 
ordered  by  a  court  of  summary  jurisdiction  to  pay  costs  in  addition 
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Appendix,  to  a  fine,  the  amount  of  the  costs  so  ordered  to  be  paid  shall  in  no 

case  exceed  the  amount  of  the  fine,  and,  except  so  far  as  the  court 

may  think  fit  to  expressly  order  otherwise,  all  fees  payable  or  paid 
by  the  informant  in  excess  of  the  amount  of  costs  so  ordered  to  be 
paid  shall  be  remitted  or  repaid  to  him,  and  the  court  may  also 
order  the  fine  or  any  part  thereof  to  be  paid  to  the  informant  in  or 
towards  the  payment  of  his  cosi». 

4.  Remand  or  committal  to  place  other  than  prison.  ]---(l)  A 
court  of  sunmiary  jurisdiction,  on  i*emanding  or  committing  for 
trial  any  child  or  young  person,  may,  instead  of  committing  him 
to  prison,  remand  or  commit  him  into  the  custody  of  any  fit  person 
named  in  the  commitment  who  is  willing  to  receive  him  (doe 
regard  being  had,  where  practicable,  to  the  religious  persuasion  of 
the  child),  to  be  detained  in  that  custody  for  the  period  for  which 
he  has  been  remanded,  or  until  he  is  thence  delivered  by  due 
course  of  law,  and  the  person  so  named  shall  detain  the  child  or 
young  person  accordingly ;  and  if  the  child  or  young  person  escapes 
he  may  be  apprehended  without  warrant  and  brought  back  to  the 
custody  in  which  he  was  placed. 

(2)  The  court  may  also  exercise  the  like  powers  pending  any 
inquiry  concerning  a  child  under  section  nineteen  of  the  IndustriaJ 
Schools  Act,  ISfiG  (29  &  30  Vict  c.  118). 

(3)  The  court  may  vary  or  revoke  the  remand  or  commitment, 
and,  if  it  is  revoked,  the  child  or  young  person  may  be  committed 
to  prison. 

(5)  Where  the  court  makes  an  order  under  this  section  the 
court  may  make  an  order  on  the  parent  or  other  person  legally  liable 
to  maintain  the  child  or  young  person,  requiring  that  parent  or  per- 
son to  pay,  as  a  contribution  towards  the  cost  of  maintaining  the  child 
or  young  person,  such  sum,  not  exceeding  five  shillings  a  week,  as 
the  court  may  think  fit,  during  the  whole  or  any  part  of  the  time 
of  his  custody.  The  payment  shall  be  made  to  the  inspector  of 
reformatory  and  industrial  schools,  or  to  a  constable  or  other 
pei'son  authorised  by  the  inspector  to  receive  the  payment,  and 
the  money  paid  shall  be  applied  under  the  direction  of  the 
Treasury  towards  the  expenses  incurred  under  this  section. 

6.  Becovery  of  expenses  of  maintenance  fh)m  parent  or 
person  legally  liable.] — (1)  Where  a  court  of  summary  juris- 
diction makes  an  order  that  a  child  or  young  person  be  sent  to  a 
certified  reformatory  or  industrial  school,  the  court  may  make  at 
the  same  time  such  order  for  a  contribution  to  his  support  and 
maintenance  on  his  parent,  or  other  person  legally  liable  to  main- 
tain him,  as  may  be  made  by  justices  or  a  magistrate  under 
sections  twenty-five  and  twenty-six  of  the  Reformatory  Schools 
Act,  1866  (29  &  30  Vict.  c.  117),  or  under  section  forty  of  the 
Industrial  Schools  Act,  1866  (29  &  30  Vict.  c.  118),  or  under  any 
local  Act  relating  to  reformatory  or  industrial  schools  ;  and  there- 
upon, subject  to  the  provisions  of  this  Act,  those  enactments  shall 
apply  as  if  the  order  had  been  made  on  a  complaint  thereunder. 
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(2)  An  order  made  on  coii^)laint  under  any  of  those   enact-   Appendix 
ments  may  be  enforced  as  an  order  of  affiliation.  

(3)  A  certificate  purporting  to  be  under  the  hand  of  the 
inspector  or  assistant  inspector  of  reformatory  and  industrial 
schools,  or  in  the  case  of  a  day  industrial  school  of  the  super- 
intendent of  such  school  or  an  officer  of  the  managers,  or  of 
the  superintendent  of  the  school  in  the  case  of  any  school 
established  under  a  local  Act,  stating  that  any  sum  due  from  a 
parent  or  other  person  for  the  maintenance  of  a  child  or  young 
person  is  overdue  and  unpaid  shall  be  evidence  of  the  facts  stated 
therein. 

(4)  Where  a  parent  or  other  person  has  been  ordered  under 
this  section  or  under  any  of  the  enactments  mentioned  therein  to 
contribute  to  the  support  and  maintenance  of  a  child  or  young 
person,  he  shall  give  notice  of  any  change  of  address  to  the 
inspector  of  reformatory  and  industrial  schools  or  his  agent,  or  in 
the  case  of  any  such  school  established  under  a  local  Act  to  the 
superintendent  of  the  school,  or  in  the  case  of  a  day  industrial 
school  to  the  superintendent  of  such  school  or  an  officer  of  the 
managers,  and  if  he  fails  to  do  so,  without  reasonable  excuse, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
two  pounds. 

7.  Appeals  against  orders  for  maintenance.] — (1)  Where  an 
order  is  made  under  this  Act  on  a  parent  or  other  person  liable  to 
maintain  a  child  or  young  person,  the  order  shall  be  served  in  the 
prescribed  manner  on  the  person  on  whom  it  is  made,  and  shall  be 
binding  on  him  unless  he  makes  an  application  against  it  within 
the  prescribed  time  to  the  court  on  the  ground  either  that  he  is 
not  legally  liable  to  maintain  the  child  or  young  person,  or  that 
he  is  unable  to  contribute  the  sum  specified  in  the  order. 

(2)  The  court  may  confirm  the  order  with  or  without  modifica- 
tions, or  may  rescind  it. 

(3)  Any  such  order  may  be  enforced  as  an  order  of  affiliation. 

10.  Rules.]  The  power  to  make  rules  under  section  twenty- 
nine  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
shall  extend  to  making  rules  for  regulating  the  procedure  under 
this  Act,  and  for  prescribing  anything  which  may  under  this  Act 
be  prescribed. 

11.  Definitions.]  In  this  Act  the  expressions  "child,"  *'  young 
person,"  and  "  guardian  "  have  respectively  the  same  meanings  as 
in  the  Summary  Jurisdiction  Act,  1879,  except  that  the  expres- 
sion "  guardian  *'  includes  the  guardian  of  a  young  person  as  well 
as  the  guardian  of  a  child. 
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Appendix* 

THE   PRISON   ACT,    1898. 

(61  &  62  Vict.  c.  41.) 

6.  DivisioilB  of  prisoners.]— (1)  Prisoners  convicted  of  offences, 
either  on  indictment  or  otherwise,  and  not  sentenced  to  penal 
servitude  or  hard  labour,  shall  be  divided  into  three  divisions. 

(2)  Where  a  person  is  convicted  by  any  court  of  an  offence,  and 
is  sentenced  to  imprisonment  without  hard  labour,  the  court  may, 
if  it  thinks  fit,  having  regard  to  the  nature  of  the  offence  and  the 
antecedents  of  the  offender,  direct  that  he  be  treated  as  an  offender 
of  the  first  division  or  as  an  offender  of  the  second  division.  If  no 
direction  is  given  by  the  court,  the  offender  shall,  subject  to  the 
provisions  of  this  section,  be  treated  as  an  offender  of  the  third 
division. 

(3)  Any  person  imprisoned  for  default  in  payment  of  a  debt, 
including  a  civil  debt  recoverable  summarily,  or  in  default  or  in 
lieu  of  distress  to  satisfy  a  sum  of  money  adjudged  to  be  paid  by 
order  of  a  court  of  summary  jurisdiction,  when  the  imprisonment 
is  to  be  without  hard  labour,  shall  be  placed  in  a  separate  division 
and  treated  under  special  prison  rules,  and  shall  not  be  placed  in 
association  with  criminal  prisoners,  nor  be  compelled  to  wear 
prison  dress  unless  his  own  clothing  is  unfit  for  use. 

(4)  Any  person  imprisoned  for  default  of  entering  into  a  recog- 
nizance or  finding  sureties  for  keeping  the  peace,  or  for  being  of 
good  behaviour,  shall  be  treated  under  the  same  rules  as  an  offender 
of  the  second  division,  unless  he  is  a  convicted  prisoner,  or  unless 
the  court  direct  that  he  be  treated  under  the  same  rules  as  an 
offender  of  the  first  division. 

(5)  References  in  sections  forty  and  forty-one  of  the  Prison 
Act,  1877  (40  &  41  Vict.  c.  21),  to  a  misdemeanant  of  the  first 
division  within  the  meaning  of  section  sixty-seven  of  the  Prison 
Act,  1865,  shall  be  construed  as  references  to  an  offender  of  the 
first  division  within  the  meaning  of  this  section. 

Sub-flection  (2)  will  apply  to  ca^es  of  imprisonment  in  default  of  paying 
a  penalty. 

With  regard  to  sab-s.  (4)  the  Home  Secretary  by  Circular  Letter,  dated 
February  10th,  1904,  asked  that  in  the  ca«e  of  all  prisoners  who  as  the 
result  of  a  conviction  are  required  to  find  fluretiefl  and  committed  to  prison 
in  default  of  finding  them,  the  fact  of  tlie  conviction  should  be' clearly 
stated  in  the  warrant  of  commitment.  They  will  then  be  treated  as 
prisoners  of  the  Third  Division,  nnlesH  the  court  in  any  particular  case  haa 
given  a  specific  direction  for  the  prisoners  being  included  in  the  Second 
Division. 

9.  Release  of  prisoner  on  payment  of  portion  of  fine.] 

Where  a  person  is  committed  to  prison  for  non-payment  of  a  sum 
adjudged  to  be  paid  by  the  conviction  of  any  court  of  summary 
jurisdiction,  then,  on  payment  to  the  governor  of  the  prison,  under 
conditions  prescribed  by  prison  rules,  of  any  sum  in  part  satisfac- 
tion of  the  sum  so  adjudged  to  be  paid,  and  of  any  charges  for 
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which  the  prisoner  is  liable,  the  term  of  imprisonment  shall  be   Appendix. 

reduced  by  a  number  of  days  bearing  as  nearly  as  possible  the  same         

proportion  to  the  total  number  of  days  for  which  the  prisoner  is 
sentenced  as  the  sum  so  paid  bears  to  the  sum  for  which  he  is  so 
liable.  Provision  may  be  made  by  rules  under  section  twenty-nine 
of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  for 
the  application  of  sums  paid  under  this  section  and  for  any  matter 
incidental  thereto. 

The  rule  of  April  6th,  1899,  set  out  at  p.  229,  relates  to  this  section. 

The  Home  Secretary  by  Circular  Letter,  dated  May  3l8t,  1904,  pointed 
oat  that  in  exceptional  cases  the  clerk  to  the  justices  might  accept  payment 
of  part  of  a  fine  after  commitment  and  before  the  prisoner's  conveyance  to 
prison,  certifying  in  writing  on  the  back  of  the  commitment  the  amoant 
tbas  paid  ;  this  is  to  be  regarded  as  a  payment  under  this  section,  and  the 
term  of  imprisonment  will  be  reduced  accordingly. 

As  to  part  payment,  the  following  extracts  from  the  Home  Secretary's 
Circular  Letter  of  April  10th,  1900,  are  worthy  of  attention : 

The  Home  Secretary's  attention  has  been  drawn  to  a  case  in  which  a 
defendant  sentenced  to  pay  a  fine  of  £2  and  costs,  or  in  default  to  undergo 
28  days'  imprisonment,  paid  12*.  6d.  in  court  and  was  allowed  fourteen 
days  for  payment  of  the  balance  of  fine  and  costs.  He  failed,  however,  to 
make  any  further  payment  and  was  committed  to  prison. 

He  thereupon  requested  that  in  consideration  of  the  payment  of  the  sum 
of  12#.  6^.  his  term  of  imprisonment  might  be  proportionately  reduced  in 
accordance  with  s.  9  of  the  Prison  Act,  1898.  That  section,  however, 
refers  only  to  payments  made  to  the  governors  of  prisons  after  committal, 
and  the  prisoner  in  this  case  could  derive  no  benefit  from  it. 

The  Secretary  of  State  thinks  that  there  has  been  some  hardship  in  the 
case,  and  in  order  that  it  may  be  avoided  in  future  he  would  suggest  that 
whenever  under  sach  circumstances  a  part  sum  is  tendered  in  court,  it 
should  be  explained  to  the  defendant  that  if  he  retains  the  money  and  pays 
it  to  the  governor  at  the  prison,  it  will  proportionately  affect  the  term  of 
his  imprisonment,  but  that  if  paid  into  court  it  will  not  do  so,  unless  the 
sum  paid  is  such  as  will  alter  the  maximum  of  imprisonment  under  the 
scale  given  in  s.  .5  of  the  S.  J.  Act,  1879. 

11.  Order  for  production  of  prisoner.] — (1)  A  Secretary  of 
State,  on  proof  to  his  satisfaction  that  the  presence  of  any  prisoner 
at  any  place  is  required  in  the  interest  of  justice,  or  for  the  purpose 
of  any  public  inquiry,  may  by  writing  under  his  hand  order  that 
the  prisoner  be  taken  to  that  place. 

(2)  A  prisoner  taken  from  a  prison  in  pursuance  of  an  order 
made  under  this  section,  or  of  a  warrant  issued  under  section  nine 
of  the  Criminal  Procedure  Act,  1853  (16  &  17  Vict.  c.  30),  shall, 
whilst  outside  that  prison,  be  kept  in  such  custody  as  the  Secretary 
of  State  may  by  general  rules  prescribe,  and  whilst  in  that  custody 
shall  be  deemed  to  be  in  legal  custody. 

(3)  For  the  purposes  of  this  section,  the  expression  "  prisoner  " 
shall  include  any  person  lawfully  confined  under  any  sentence  or 
nnder  commitment  for  trial  or  otherwise,  and  the  expression 
"  prison "  shall  include  any  place  in  which  any  such  person  is 
lawfully  confined. 

12.  Calculation  of  term  of  sentence.] — (1)  In  any  sentence 
of  imprisonment  passed  after  the  commencement  of  this  Act  the 
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Appendix,    word  "  month  "  shall,  unless  the  contrary  is  expressed,  be  construed 

as  meaning  "  calendar  month.'* 

(2)  A  prisoner  whose  term  of  imprisonment  or  penal  servitude 
expires  on  any  Sunday,  Christmas  Day,  or  Good  Friday,  shall  be 
discharged  on  the  day  next  preceding. 

The  following  extracts  from  a  Circular  Letter  of  the  Home  Secretary, 
dated  April  26th,  1899,  are  explanatory  of  the  Act : 

I.  The  triple  dinsion  of  offenders  created  by  s.  6  constitutes  a  most 
important  alteration  of  the  ordinary  penal  methods.  Broadly,  its  intention 
is  to  allow  prison  treatment  to  be  brought  more  closely  in  accord  than  it  is 
at  present,  with  the  ^eat  variety  of  offences  which,  under  the  existing 
law,  have  been  subjected  to  exactly  similar  treatment.  Without  any 
attempt  arbitrarily  to  classify  offences  in  such  a  manner  as  to  render  those 
guilty  of  them  liable  to  differential  treatment  in  prison,  Parliament  has 
decided  that  it  shall  be  optional  for  the  court,  when  sentencing  a  prisoner 
to  imprisonment  without  hard  labour,  to  decide  in  which  of  the  three 
divisions  he  shall  be  placed,  the  only  exceptions  being  that  persons  con- 
victed of  sedition  or  seditious  libel  are  to  be  placed  in  the  First  Division, 
in  pursuance  of  s.  40  of  the  Prison  Act,  1877,  and  s.  6  (5)  of  the  Prison 
Act,  1898,  and  that  persons  committed  to  prison  for  breaches  of  the 
Vaccination  Act  will  also  be  treated  in  this  Division  in  pursuance  of  s.  5 
of  the  Vaccination  Act,  1898.  It  may  be  noted,  however,  that  in  this 
Division  will  also  be  placed  persons  committed  to  prison  for  contempt  of 
court  (s.  41  of  the  Prison  Act,  1877,  and  s.  6  (5)  of  the  Prison  Act,  1898) ; 
and  that  persons  imprisoned  for  default  of  entering  into  a  recognizance  or 
finding  sureties  for  keeping  the  peace  or  being  of  good  behaviour  are, 
unless  their  commitment  follows  on  a  conviction,  to  be  created  under  the 
same  rules  as  offenders  of  the  Second  Division. 

Speaking  generally,  however,  the  operation  of  the  law  depends  entirely 
on  the  discretion  of  the  courts  by  whom  sentence  is  passed,  and  it  is  only 
by  their  careful  attribution  of  penalty,  according  to  these  Divisions,  after 
full  consideration  of  all  the  circumstances  of  each  case,  that  the  intention 
of  the  Act  can  be  carried  into  effect. 

The  rules  for  Division  I.  correspond  with  the  rules  for  the  treatment  of 
Misdemeanants  of  the  First  Division  made  under  the  Prison  Act,  1865 ; 
and  the  Secretary  of  State  has  no  reason  to  suppose  that  the  number  of 
prisoners  to  whom  this  special  treatment  is  accorded  will  be  any  larger  in 
the  future  than  it  has  been  in  the  past. 

The  Second  Division  of  offenders,  however,  is  an  entire  innovation  on 
the  existing  practice.  The  rules  made  for  them  constitute  a  considerable 
modification  of  the  ordinary  prison  treatment,  such  as  will  be  accorded  to 
ordinary  criminals  in  Division  III. ;  e.g.^  they  will  be  kept  apart  from  the 
ordinary  criminals,  they  will  wear  a  different  dress,  and  they  will  be 
allowed  more  frequent  letters  and  visit*^.  It  is  impossible,  in  the  Secretary 
of  Staters  opinion,  to  define  with  precision  the  class  of  offenders  who 
should  propierly  be  included  in  the  Second  Division.  The  only  broad 
principle  on  which  the  courts  can  act  will  be  that  they  can  properly  order 
a  convicted  offender's  inclusion  in  the  Second  Division  whenever  it  shall 
appear  that  the  ends  of  justice  would  be  met  by  the  infliction  of  a  less 
severe  treatment  during  the  term  of  his  sentence  than  that  to  which  he 
would  be  liable  under  the  ordinary  prison  rules  ;  and,  as  it  seems  to  him, 
the  best  criterion  whether  this  is  the  case  is  not  so  much  the  legal  character 
of  the  offence,  as  the  character  and  antecedents  of  the  offender  and  the 
circumstances  in  which  the  offence  was  committed.  Whenever  it  is  clear 
to  the  court  that  the  prisoner  does  not  belong  to  the  criminal  class  and  has 
not  been  generally  of  criminal  habits,  Sir  Matthew  Ridley  would  suggest 
that  a  special  direction  should  be  given  for  his  treatment  in  the  Second 
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Division.    The  mere  fact  that  no  previomt  convictions  are  charged  against   Appendix. 

him  would  not,  of  course,  of  itself  be  sufficient  ground  for  privileged  treat-         

ment ;  but  this  may  properly  be  allowed,  in  the  Secretary  of  State's 
opinion,  whenever  there  is  evidence  of  good  character  over  a  considerable 
period  of  time,  and  when  it  is  clear  that  exceptional  temptation  or  special 
provocation  has  led  to  a  merely  temporary  deviation  from  the  paths  of 
honesty,  or  to  an  act  of  violence  not  in  consonance^  with  the  natural  dis- 
position of  the  defendant. 

It  is  very  necessary  that  the  direction  to  place  a  convicted  prisoner  in 
the  First  or  Second  Division  should  always  be  put  in  writing,  as  otherwise 
it  cannot  be  carried  into  effect ;  it  may  most  conveniently  be  appended  to 
the  commitment  immediately  above  the  committing  magistrate's  signature ; 
and  a  note  of  it  should  be  made  in  the  minute  of  adjudication  entered  in 
your  cleik's  register  in  such  a  way  that  a  return  of  all  cases  in  which  it 
has  been  given  could  afterwards,  if  necessary,  be  compiled  therefrom. 

Division  III.  It  will  be  observed  that  the  rules  for  the  treatment  of  the 
Third  Division  correspond,  generally,  with  those  now  in  existence  for  the 
general  government  of  prisons,  to  which  all  convicted  prisoners  have 
hitherto  U^en  subject,  though  in  some  minor  respects  modifications  have 
been  introduced.  Subject  to  the  exclusion  of  cases  which,  according  to 
the  discretion  of  the  courts,  will  be  specially  assigned  to  Divisions  I. 
and  II.,  and  of  those  which  are  so  assigned  by  statute,  this  will  remain  the 
genera]  and  comprehensive  division,  embracing  the  mass  of  convicted 
prisoners,  whether  sentenced  to  hard  labour  or  not,  and  whether  the 
imprisonment  is  in  default  of  payment  of  a  fine  or  not. 

A  further  result  of  the  addition  of  hard  labour  to  a  sentence  of 
imprisonment  should,  however,  be  noticed,  namely,  that  if  added  to  a 
sentence  of  not  more  than  12  months'  imprisonment  passed  on  any  person 
convicted  of  a  felony  it  operates  under  s.  2  of  the  Forfeiture  Act,  1870 
(33  k  34  Vict.  c.  23),  to  determine  any  pension  payable  to  the  defendant 
from  any  public  fund,  unless  he  shall  receive  a  free  pardon  within  two 
months  of  his  conviction.  The  Secretary  of  State  has  reason  to  believe 
that  the  provisions  of  this  statute  are  not  always  borne  in  mind  when 
judgment  is  passed  on  Army  pensioners  and  others  convicted  of  felony, 
and  he  is  glad  of  the  opportunity  of  pointing  out  that  in  such  cases  the 
pension  will  not  be  forfeited  unless  the  prisoner  is  sentenced  to  death  or 
penal  servitude  or  imprisonment  with  hard  labour  or  imprisonment  for 
more  than  12  months. 

III.  Section  9  allows  any  prisoner  who  has  been  convicted  by  a  court  of 
summary  jurisdiction  and  committed  to  prison  in  default  of  payment  of  a 
fine,  to  pay  a  portion  only  of  the  fine,  and  thereby  to  reduce  the  term  of 
imprisonment  to  which  he  is  liable  by  a  period  proportionate  to  the  amount 
paid.  For  the  purposes  of  the  section  costs  of  all  kinds  are  to  be  reckoned 
as  part  of  the  fine.  Thus,  when  a  fine  of  Is.  6d.  has  been  imposed  with 
6^.  6d,  costs,  and  in  default  the  defendant  has  been  committed  for  14  days' 
imprisonment,  then  for  every  shilling  paid  by  the  defendant  his  term  of 
imprisonment  will  be  shortened  by  one  day. 

The  money  so  paid  will  be  accounted  for  by  the  governor  to  the  clerks 
of  the  several  courts  of  summary  jurisdiction.  A  rule  has  been  made  by 
the  Lord  Chancellor  under  s.  29  of  the  Summary  Jurisdiction  Act,  1879, 
to  regulate  the  apportionment  by  the  clerks  of  sums  so  received  by  them. 
See  p.  229,  ante,  and  p.  499,  arite, 

IV.  Section  12.  "Month"  in  any  sentence  of  imprisonment  has  hitherto 
meant  *'  lunar  month  " ;  it  will  now  have  the  meaning  of  ** calendar  month,'* 
unless  otherwise  expressed.  It  will  be  unnecessary  therefore  to  use  the 
word  "calendar"  in  warrants  of  commitment,  minutes  of  conviction,  etc. 
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Appendix. 

THE   INTERPRETATION  ACT,  1889. 
(52  &  53  Vict.  c.  63.) 

ife-enactment  of  existing  Rules. 

1.  Rules  as  to  gender  and  number.] — (I)  In  this  Act  and  in 
every  Act  passed  after  the  year  one  thousand  eight  hundred  and 
fifty,  whether  before  or  after  the  commencement  of  this  Act,  unless 
the  contrary  intention  appears, — 

(a)  Words  importing  the  masculine  gender  shall  include  females ; 

and 

(b)  Words  in  the  singular  shall  include  the  plural,  and  words  in 

the  plural  shall  include  the  singular. 

(2)  The  same  rules  shall  be  observed  in  the  construction  of 
every  enactment  relating  to  an  offence  punishable  on  indictment 
or  on  summary  conviction,  when  the  enactment  is  contained  in  an 
Act  passed  in  or  before  the  year  one  thousand  eight  hundred  and 
fifty. 

2.  Application  of  penal  Acts  to  bodies  corporate.] — (1)  In 

the  construction  of  every  enactment  relating  to  an  offence  punish- 
able on  indictment  or  on  summary  conviction,  whether  contained 
in  an  Act  passed  before  or  after  the  commencement  of  this  Act,  the 
expression  ''  person  "  shall,  unless  the  contrary  intention  appears, 
include  a  body  corporate. 

(2)  Where  under  any  Act,  whether  passed  before  or  after  the 
commencement  of  this  Act,  any  forfeiture  or  penalty  is  payable  to 
a  party  aggrieved,  it  shall  be  payable  to  a  body  corporate  in  every 
case  where  that  body  is  the  party  aggrieved. 

** Person"  includes  a  limited  company  (^Pearktt^  Gunttton  and  Tee, 
Limited  v.  Ward,  [1902]  2  K.  H.  1  ;  66  .1.  l\  774  ;  71  L.  J.  K.  B.  18; 
87  L.  T.  51  ;  18  T.  L.  K.  538  ;  20  Cox  C.  C.  279). 

3.  Meanings  of  certain  words  in  Acts  since  1850.]  In  eveiy 
Act  passed  after  the  year  one  thousand  eight  hundred  and  fifty, 
whether  before  or  after  the  commencement  of  this  Act,  the  follow- 
ing expressions  shall,  unless  the  contrary  intention  appears,  have 
the  meanings  hereby  respectively  assigned  to  them,  namely, — 

The  expression  "  month  "  shall  mean  calendar  month  : 

The  expression  "  land  "  shall  include  messuages,  tenements,  and 

hereditaments,  houses,  and  buildings  of  any  tenure  : 
The  expressions  "  oath  "  and  *'  affidavit  '^  shall,  in  the  case  of 
persons  for  the  time  being  allowed  by  law  to  affirm  or  declare 
instead  of  swearing,  include  affirmation  and  declaration,  and 
the  expression  "  swear  "  shall,  in  the  like  case,  include  affirm 
and  declare. 
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Bj  the  Prison  Act,  1898  (61  &  62  Vict  c.  41),  8. 12,  it  is  prorided  "  in  Appendix* 

any  sentence  of  imprisonment  passed  after  the  commencement  of  this  Act,  

the  word  *  month  *  shall,  unless  the  contrary  is  expressed,  be  constrned  as        Note. 
meaning  '  calendar  month.' " 

4.  Meaning  of  ''county  "  in  past  Acts.]  In  every  Act  passed 
after  the  year  one  thousand  eight  hundred  and  fifty  and  before  the 
commencement  of  this  Act  the  expression  '^  county  "  shall,  unless 
the  contrary  intention  appears,  be  construed  as  including  a  county 
of  a  city  and  a  county  of  a  town. 

5.  Meaning  of  ''parish."]  In  every  Act  passed  after  the  year 
one  thousand  eight  hundred  and  sixty-six,  whether  before  or  after 
the  commencement  of  this  Act,  the  expression  "  parish "  shall, 
unless  the  contrary  intention  appears,  mean,  as  respects  England 
and  Wales,  a  place  for  which  a  separate  poor  rate  is  or  can  be  made, 
or  for  which  a  separate  overseer  is  or  can  be  appointed. 

6.  Meaning  of  "county  court."]  In  this  Act,  and  in  every  Act 
and  Order  of  Council  passed  or  made  after  the  year  one  thousand 
eight  hundred  and  forty-six,  whether  before  or  after  the  com- 
mencement of  this  Act,  the  expression  "county  court"  shall, 
unless  the  contrary  intention  appears,  mean  as  respects  England 
and  Wales  a  court  under  the  County  Courts  Act,  1888  (51  & 
52  Vict.  c.  43). 

7.  Meaning  of  "sheriff  clerk,"  etc.,  in  Scotch  Acts.]   In 

every  Act  relating  to  Scotland,  whether  passed  before  or  after 
the  commencement  of  this  Act,  unless  the  contrary  intention 
appears, — 

The  expression  "  sheriff  clerk  "  shall  include  steward  clerk  ; 

The  expression  "  shire,"  "  sheriffdom,"  and  "  county "  shall 
include  any  stewartry  in  Scotland. 

New  General  Rules  of  Construction. 

12.  Official  definitions  in  past  and  future  Acts.]  In  this  Act, 
and  in  every  other  Act  whether  passed  before  or  after  the  com- 
mencement of  this  Act,  the  following  expressions  shall,  unless  the 
contrary  intention  appears,  have  the  meanings  hereby  respectively 
assigned  to  them,  namely  : 

(1)  The  expression  *'the  Lord  Chancellor"  shall,  except  when 

used  with  reference  to  Ireland  only,  mean  the  Lord  High 
Chancellor  of  Great  Britain  for  the  time  being,  and  when 
used  with  reference  to  Ireland  only,  shall  mean  the  Lord 
Chancellor  of  Ireland  for  the  time  being. 

(2)  The  expression  "  the  Treasury  "  shall  mean  the  Lord  High    • 

Treasurer  for  the  time  being  or  the  Conmiissioners  for 
the  time  being  of  her  Majesty's  Treasury. 
(.3)  The  expression  '*  Secretary  of  State  "  shall  mean  one  of  her 
.  Majesty's  principal   Secretaries  of   State  for  the  time 
being. 
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*  AppendUL       (4)  The  expression  "  the  Admiralty  *'  shall  mean  the  Lord  High 

Admiral  of  the  United  Kingdom  for  the  time  beings  or 

the  Commissioners  for  the  time  being  for  executing  the 
office  of  Lord  High  Admiral  of  the  United  Kingdom. 

(11)  The   expression   '*  Postmaster-General "   shall    mean    her 
Majes^'s  Postmaster-General  for  the  time  being. 

13.  Judicial  definitions  in  past  and  ftitnre  Acts.]  In  this 
Act  and  in  every  other  Act  whether  passed  before  or  after  the 
commencement  of  this  Act,  the  following  expressions  shall,  unless 
the  contrary  intention  appears,  have  the  meanings  hereby  respec- 
tively assigned  to  them,  namely  : 

(1)  The  expression  "  Supreme  Court,"  when  used  with  reference 

to  England  or  Ireland,  shall  mean  the  Supreme  Court  of 
Judicature  in  England  or  Ireland,  as  the  case  may  be,  or 
either  branch  thereof. 

(2)  The    expression   "  Court    of    Appeal,"    when    used   with 

reference  to  England  or  Ireland,  shall  mean  her  Majesty's 
Court  of  Appeal  in  England  or  Ireland,  as  the  case 
may  be. 

(3)  The  expression  "High  Court,"  when  used  with  reference 

to  England  or  Ireland,  shall  mean  her  Majesty's  High 
Court  of  Justice  in  England  or  Ireland,  as  the  case  may 
be. 

(4)  The  expression  "  court  of  assize  "  shall,  as  respects  England, 

Wales,  and  Ireland,  mean  a  court  of  assize,  a  court  of 
oyer  and  terminer,  and  a  court  of  gaol  delivery,  or  any 
of  them,  and  shall,  as  respects  England  and  Wales, 
include  the  Central  Criminal  Court. 

(5)  The  expression  "  assizes,"  as  respects  England,  Wales,  and 

Ireland,  shall  mean  the  court  of  assize  usually  held  in 
every  year,  and  shall  include  the  sessions  of  the  Central 
Criminal  Court,  but  shall  not  include  any  court  of  assize 
held  by  virtue  of  any  special  commission,  or,  as  respects 
Ireland,  any  court  held  by  virtue  of  the  powers  conferred 
by  section  sixty-three  of  the  Supreme  Court  of  Judi- 
cature Act  (Ireland),  1877  (40  &  41  Vict.  c.  57). 

(6)  The   expression  "  the  Summary  Jurisdiction    Act,    1848," 

shall  mean  the  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  of  her  present  Majesty, 
chapter  forty-three,  intituled  '*  An  Act  to  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out  of 
sessions  within  England  and  Wales  with  respect  to 
summary  convictions  and  orders.^' 

(7)  The    expression   "the    Summary    Jurisdiction   (England) 

Acts "  and  the  expression  "  the  Summary  Jurisdiction 
(English)  Acts  "  shall  respectively  mean  the  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  and  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
and  any  Act,  past  or  future,  amending  those  Acts  or 
either  of  them. 
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(8)  The  expression  "  the  Summary  Jurisdiction  (Scotland)  Acts  *'   AlipencUx. 

shall  mean  the  Summary  Jurisdiction  (Scotland)   Acts,         

1864  and  1881  (27  &  28  Vict.  c.  53,  and  44  &  45  Vict, 
c.  33),  and  any  Act,  past  or  future,  amending  those  Acts 
or  either  of  them. 

(9)  The  expression  "  the  Summary  Jurisdiction  (Ireland)  Acts  " 

shall  mean,  as  respects  the  Dublin  Metropolitan  Police 
District,  the  Acts  regulating  the  powers  and  duties 
of  justices  of  the  peace  or  of  the  police  of  that 
district,  and  as  respects  any  other  part  of  Ireland,  the 
Petty  Sessions  (Ireland)  Act,  1851  (14  &  15  Vict.  c.  93), 
and  any  Act,  past  or  future,  amending  the  same. 

(10)  The  expression  "the  Summary  Jurisdiction  Acts'*  when 

used  in  relation  to  England  or  Wales  shall  mean  the 
Summary  Jurisdiction  (England)  Acts,  and  when  used  in 
relation  to  Scotland  the  Summary  Jurisdiction  (Scotland) 
Acts,  and  when  used  in  relation  to  Ireland  the  Summary 
Jurisdiction  (Ireland)  Acts. 

(11)  The  expression   "court  of  summary  jurisdiction**  shall 

mean  any  justice  or  justices  of  the  peace,  or  other 
magistrate,  by  whatever  name  called,  to  whom  jurisdiction 
is  given  by,  or  who  is  authorised  to  act  under,  the 
Summary  Jurisdiction  Acts,  whether  in  England,  Wales, 
or  Ireland,  and  whether  acting  under  the  Summary 
Jurisdiction  Acts  or  any  of  them,  or  under  any  other 
Act,  or  by  virtue  of  his  commission,  or  under  the  common 
law. 

On  this  Rub-section  see  T/ie  Deputiea  of  the  Freemen  of  the  Bonmgh 
of  Leicester  y.  Hewitt^  referred  to  in  the  note  to  s.  33  of  the  S.  J.  Act, 
1879,  ante^  p.  188;  and  Fourth  City  Mutual  Building  Society  ?.  Church- 
wardens  J  etc.  of  Eaxt  Ham^  referred  to  at  p.  414,  ante. 

The  following  opinion  of  the  law  officers  of  the  Crown  was  given  as  to 
the  meaning  of  s.  7  of  the  S.  J.  Act,  1884,  which  is  repealed  by  this  Act 
(Schedule) ;  (this  sub-section  gives  in  a  consolidated  form  the  same 
definition  of  court  of  summary  jurisdiction  as  given  by  the  said  repealed 
section)  : 

**  We  are  of  opinion  that  a  justice,  when  acting  in  relation  to  indictable 
offences  (other  than  those  he  has  assumed  power  to  deal  with 
summarily  under  section  27  of  the  Summary  Jurisdiction  Act,  1879), 
is  a  court  of  summary  jurisdiction. 
"The  Act  of  1879  must  now  be  read  as  though  it  contained  the 
amended  definition  enacted  by  s.  7  of  the  Act  of  1884.  Where- 
ever,  therefore,  the  words  'court  of  summary  jurisdiction' occur  in 
the  Act  of  1871),  they  must  be  construed  according  to  this  extended 
definition  in  all  cases  in  which  the  subject-matter  of  the  section 
admits  of  such  a  construction."  See  also  note  to  s.  20  of  Summary 
Jurisdiction  Act,  1879,  antc^  p.  152,  and  the  Home  Secretary's  letter 
there  referred  to  at  p.  154. 

(12)  The  expression  ''petty  sessional  court"  shall,  as  respects 

England  or  Wales,  mean  a  court  of  summary  jurisdiction 
consisting  of  two  or  more  justices  when  sitting  in  a 
petty  sessional  court-house,  and  shall  include  the  Lord 
Mayor  of  the  city  of  London,  and  any  alderman  of  that 
city,  and  any  metropolitan  or  borough  police  magistrate 
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Appendix.  or  other  Btipendiary  magistrate  when  sitting  in  a  court- 

house  or  place  at  which  he  is  authorised  by  law  to  do 

alone  any  act  authorised  to  be  done  by  more  than  one 
justice  of  the  peace. 

(13)  The   expression  "petty  sessional  court-house"  shall,  as 

respects  England  or  Wales,  mean  a  court-house  or  other 
place  at  which  justices  are  accustomed  to  assemble  for 
holding  special  or  petty  sessions,  or  which  is  for  the 
time  being  appointed  as  a  substitute  for  such  a  court- 
house or  place,  and  where  the  justices  are  accustomed  to 
assemble  for  either  special  or  petty  sessions  at  more 
than  one  court-house  or  place  in  a  petty  sessional  division, 
shall  mean  any  such  court  house  or  place.  The  expression 
shall  also  include  any  court-house  or  place  at  which  the 
Lord  Mayor  of  the  city  of  London  or  any  alderman  of 
that  city,  or  any  metropolitan  or  borough  police  magistrate 
or  other  stipendiary  magistrate  is  authorised  by  law  to 
do  alone  any  act  authorised  to  be  done  by  more  than  one 
justice  of  the  peace. 

(14)  The  expression  "  court  of  quarter  sessions  "  shall  mean  the 

justices  of  any  county,  riding,  parts,  division,  or  liberty 
of  a  county,  or  of  any  county  of  a  city,  or  county  of  a 
town,  in  general  or  quarter  sessions  assembled,  and  shall 
include  the  court  of  the  recorder  of  a  municipal  borough 
having  a  separate  court  of  quarter  sessions. 

14.  Meaning  of  ''roles  of  court"]  In  every  Act  paaaed  after 
the  commencement  of  this  Act,  unless  the  contrary  intention 
appears,  the  expression  "  rules  of  court "  when  used  in  relation  to 
any  court  shall  mean  rules  made  by  the  authority  having  for  the 
time  being  power  to  make  rules  or  orders  regulating  the  practice 
and  procedure  of  such  court,  and  as  regards  Scotland  shall  include 
acts  of  adjournal  and  acts  of  sederunt. 

The  power  of  the  said  authority  to  make  rules  of  court  as  above 
defined  shall  include  a  power  to  make  rules  of  court  for  the  pur- 
pose of  any  Act  passed  after  the  commencement  of  this  Act,  and 
directing  or  authorising  anything  to  be  done  by  rules  of  court. 

15.  Meaning  of  borongh.  ]  In  this  Act  and  in  every  Act  passed 
after  the  commencement  of  this  Act  the  following  expressioos 
shall,  unless  the  contrary  intention  appears,  have  the  meanings 
hereby  respectively  assigned  to  them,  namely  : 

(1)  The  expression  *'  municipal  borough  "  shall  mean,  as  respects 
England  and  Wales,  any  place  for  the  time  being  subject 
to  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict 
c.  50),  and  any  reference  to  the  mayor,  aldermen,  and 
burgesses  of  a  borough  shall  include  a  reference  to  the 
mayor,  aldermen,  and  citizens  of  a  city,  and  any  reference 
to  the  powers,  duties,  liabilities  or  property  of  the  council 
of  a  borough  shall  be  construed  as  a  reference  to  the 
powers,  duties,  liabilities,  or  property  of  the  mayor, 
aldermen,  and  burgesses  of  the  borough  acting  by  the 
council. 
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(2)  The  expression  "  mnnicipal  borough  "  shall  mean,  as  respects   Appendix. 

Ireland,  any  place  for  the  time  being  subject  to  the  Act  of         

the  session  of  the  third  and  fourth  years  of  the  reign  of 
her  present  Majesty,  chapter  one  hundred  and  eight, 
intituled  "  An  Act  for  the  regulation  of  municipal  cor- 
porations in  Ireland." 

(3)  The  expression  "  parliamentary  borough  "  shall  mean  any 

borough,  burgh,  place  or  combination  of  places  returning 
a  member  or  members  to  serve  in  Parliament,  and  not 
being  either  a  county  or  division  of  a  county,  or  a  univer- 
sity, or  a  combination  of  universities. 

(4)  The  expression  "  borough "  when  used  in  relation  to  local 

government  shall  mean  a  municipal  borough  as  above 
defined,  and  when  used  in  relation  to  parliamentary  elec- 
tions or  the  registration  of  parliamentary  electors  shall 
mean  a  parliamentary  borough,  as  above  defined. 

16.  Meaning  of  guardians  and  union.]  In  this  Act  and  in 
every  Act  passed  after  the  commencement  of  this  Act  the  follow- 
ing expressions  shall,  unless  the  contrary  intention  appears,  have 
the  meanings  hereby  respectively  assigned  to  them,  namely  : 

(1)  The  expression   *' board  of  ^ardians'^    shall,  as  respects 

England  and  Wales,  mean  a  board  of  guardians  elected 
under  the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  4, 
c.  76),  and  the  Acts  amending  the  same,  and  shall  include 
a  board  of  guardians  or  other  body  of  persons  performing 
under  any  local  Act  the  like  functions  to  a  board  of 
guardians  under  the  Poor  Law  Amendment  Act,  1834. 

(2)  The  expression  '*  poor  law  union  "  shall,  as  respects  England 

and  Wales,  mean  any  parish  or  union  of  parishes  for 
which  there  is  a  separate  board  of  guardians. 

(3)  The   expression   "  board   of  guardians "  shall,  as  respects 

Ireland,  mean  a  board  of  guardians  elected  under  the 
Act  of  the  session  of  the  first  and  second  years  of  the 
reign  of  her  present  Majesty,  chapter  fifty-six,  intituled 
"  An  Act  for  the  more  effectual  relief  of  the  destitute 
poor  in  Ireland,"  and  the  Acts  amending  the  same,  and 
shall  include  any  body  of  persons  appointed  by  the  Local 
Government  Board  for  Ireland  to  carry  into  execution 
the  provisions  of  those  Acts. 

(4)  The  expression  "  poor  law  union  "  shall,  as  respects  Ireland, 

mean  any  townland  or  place  or  union,  or  townlands  or 
places,  for  which  there  is  a  separate  board  of  guardians. 

18.  Oeographical  and  colonial  definitions  in  future  Acts.] 
In  this  Act,  and  in  every  Act  passed  after  the  commencement  of 
this  Act,  the  following  expressions  shall,  unless  the  contrary  inten- 
tion appears,  have  the  meanings  hereby  respectively  assigned  to 
them,  namely  : 

(1)  The  expression  '*  British  Islands"  shall  mean  the  United 
Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man. 
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Appendix.        (2)  The  expreBsion  "  British  possession  "  shall  mean  any  part 

of    her   Majesty *8   dominions  exclusive   of  the  United 

Kingdom,  and  where  parts  of  such  dominions  are  under 
both  a  central  and  a  local  legislature,  all  parts  under  the 
central  legislature  shall,  for  the  purposes  of  this  defini- 
tion, be  deemed  to  be  one  British  possession. 

(3)  The   expression   "colony"  shall  mean    any  part   of   her 

Majesty's  dominions  exclusive  of  the  British  Islands,  and 
of  British  India,  and  where  parts  of  such  dominions  are 
under  both  a  central  and  a  local  legislature,  all  parts 
under  the  central  legislature  shall,  for  the  purposes  of 
this  definition,  be  deemed  to  be  one  colony. 

(4)  The  expression  "  British  India "  shall  mean  all  territories 

and  places  within  her  Majesty's  dominions  which  are  for 
the  time  being  governed  by  her  Majesty  through  the 
Governor-General  of  India  or  through  any  governor  or 
other  officer  subordinate  to  the  Governor-General  of 
India. 

(5)  The  expression  "  India  "  shall  mean  British  India  together 

with  any  territories  of  any  native  prince  or  chief  under 
the  suzerainty  of  her  Majesty  exercised  through  the 
Governor-General  of  India,  or  through  any  governor  or 
other  officer  subordinate  to  the  Governor-General  of 
India. 

(6)  The  expression  "  governor "  shall,  as  respects  Canada  and 

India,  mean  the  Governor-General,  and  include  any 
person  who  for  the  time  being  has  the  powers  of  the 
governor-general,  and  as  respects  any  other  British 
possession,  shall  include  the  officer  for  the  time  being 
administering  the  government  of  that  possession. 

(7)  The  expression  **  colonial  legislature "  and  the  expression 

'*  legislature,"  when  used  with  reference  to  a  British 
possession,  shall  respectively  mean  the  authority,  other 
than  the  Imperial  Parliament  or  her  Majesty  the  Queen 
in  Council,  competent  to  make  laws  for  a  British  posses- 
sion. 

19.  Meaning  of  ''person"  in  future  Acts.]  In  this  Act  and 
in  every  Act  passed  after  the  commencement  of  this  Act  the 
expression  "  person  "  shall,  unless  the  contrary  intention  appears, 
include  any  body  of  persons  corporate  or  unincorporate. 

20.  Meaning  of  '*  writing "  in  past  and  future  Acts.]  In  this 
Act  and  in  every  other  Act  whether  passed  before  or  after  the 
commencement  of  this  Act  expressions  referring  to  writing  shall, 
unless  the  contrary  intention  appears,  be  construed  as  including 
references  to  printing,  lithography,  photography,  and  other  modes 
of  representing  or  reproducing  words  in  a  visible  form. 

21.  Meaning  of  **  statutory  declaration  "  in  past  and  fdtare 
Acts.  ]  In  this  Act,  and  in  every  other  Act,  whether  passed  before 
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or  after  the  commencement  of  this  Act,  the  expression  *^  statutory   Appendix 

declaration  "  shall,  unless  the  contrary  intention  appears,  mean  a         

declaration  made  by  virtue  of  the  Statutory  Declarations  Act,  1835 
(5  &  6  Will.  4,  c.  62). 

28.  Definition  of  Lands  Olanses  Acts.]  In  any  Act  passed 
after  the  commencement  of  this  Act,  unless  the  contrary  intention 
appears, — 

The  expression  "  Lands  Clauses  Acts  "  shall  mean — 
(a)  As  respects  England  and  Wales,  the  Lands  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  18),  the  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860  (23  &  24  Vict, 
c.  106),  the  Lands  Clauses  Consolidation  Act,  1869  (32  & 
33  Vict.  c.  18),  and  the  Lands  Clauses  (Umpire)  Act, 
1883  (46  &  47  Vict.  c.  15),  and  any  Acts  for  the  time 
being  in  force  amending  the  same. 

26.  Meaning  of  service  by  post.]  Where  an  Act  passed  after 
the  commencement  of  this  Act  authorises  or  requires  any  docu- 
ment to  be  served  by  post,  whether  the  expression  "  serve,"  or  the 
expression  "  give "  or  "  send,"  or  any  other  expression  is  used, 
then,  unless  the  contrary  intention  appears,  the  service  shall  be 
deemed  to  be  effected  by  properly  addressing,  prepaying,  and  post- 
ing a  letter  containing  the  document  and  unless  the  contrary  is 
proved  to  have  been  effected  at  the  time  at  which  the  letter  would 
be  delivered  in  the  ordinary  course  of  post. 

27.  Meaning  of  "committed  for  trial"]  In  every  Act  passed 
after  the  commencement  of  this  Act,  the  expression  ^*  committed 
for  trial  "  used  in  relation  to  any  person  shall,  unless  the  contrary 
intention  appears,  mean,  as  respects  England  and  Wales,  com-, 
mitted  to  prison  with  the  view  of  being  tried  before  a  judge  and 
jury,  whether  the  person  is  committed  in  pursuance  of  section 
twenty-two  or  of  section  twenty-five  of  the  Indictable  Offences 
Act,  1848  (11  &  12  Vict.  c.  42),  or  is  committed  by  a  court,  judge, 
coroner,  or  other  authority  having  power  to  commit  a  person  to 
any  prison  with  a  view  to  his  trial,  and  shall  include  a  person  who 
is  admitted  to  bail  upon  a  recognizance  to  appear  and  take  his  trial 
before  a  judge  and  jury. 

32.  Construction  of  provisions  as  to  exercise  of  powers 
and  duties.] — (1)  Where  an  Act  passed  after  the  commencement 
of  this  Act  confers  a  power  or  imposes  a  duty,  then,  unless  the 
contrary  intention  appears,  the  power  may  be  exercised  and  the 
duty  shall  be  performed  from  time  to  time  as  occasion  requires. 

(2)  Where  an  Act  passed  after  the  commencement  of  this  Act 
confers  a  power  or  imposes  a  duty  on  the  holder  of  an  office,  as 
such,  then,  unless  the  contrary  intention  appears,  the  power  may  be 
exercised  and  the  duty  shall  be  performed  by  the  holder  for  the 
time  being  of  the  office. 
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Appendix.        (3)  Where  an  Act  paased  after  the  commencement  of  this  Act 

confers  a  power  to  make  any  rules,  regulations,  or  byelaws,  the 

power  shall,  unless  the  contrary  intention  appears,  be  construed  as 
including  a  power,  exercisable  in  the  like  manner  and  subject  to  the 
like  consent  and  conditions,  if  any,  to  rescind,  revoke,  amend,  or 
vary  the  rules,  regulations,  or  byelaws. 

33.  ProvisioiiB  as  to  offences  under  two  or  more  laws.] 

Where  an  act  or  omission  constitutes  an  offence  under  two  or  more 
Acts,  or  both  under  an  Act  and  at  common  law,  whether  any  such 
Act  was  passed  before  or  after  the  commencement  of  this  Act,  the 
offender  shall,  unless  the  contrary  intention  appears,  be  liable  to  be 
prosecuted  and  punished  under  either  or  any  of  those  Acts  or  at 
common  law,  but  shall  not  be  liable  to  be  punished  twice  for  the 
same  offence. 

34.  Measurement  of  distances.]  In  the  measurement  of  any 
distance  for  the  purposes  of  any  Act  passed  after  the  commence- 
ment of  this  Act,  that  distance  shall,  unless  the  contrary  intention 
appears,  be  measured  in  a  straight  line  on  a  horizontal  plane. 

35.  Citation  of  Acts.]— (1)  In  any  Act, instrument,  or  docu- 
ment, an  Act  may  be  cited  by  reference  to  the  short  title,  if  any,  of 
the  Act,  either  with  or  without  a  reference  to  the  chapter,  or  by 
reference  to  the  regnal  year  in  which  the  Act  was  passed,  and 
where  there  are  more  statutes  or  sessions  than  one  in  the  same 
regnal  year,  by  reference  to  the  statute  or  the  session,  as  the  case 
may  require,  and  where  there  are  more  chapters  than  one,  by 
reference  to  the  chapter,  and  any  enactment  may  be  cited  by  refer- 
ence to  the  section  or  sub-section  of  the  Act  in  which  the  enactment 
is  contained. 

(2)  Where  any  Act  passed  after  the  commencement  of  this  Act 
contains  such  reference  as  aforesaid,  the  reference  shall,  unless  a 
contrary  intention  appears,  be  read  as  referring,  in  the  case  of 
statutes  included  in  any  revised  edition  of  the  statutes  purporting 
to  be  printed  by  authority,  to  that  edition,  and  in  the  case  of 
statutes  not  so  included,  and  passed  before  the  reign  of  King 
George  the  First,  to  the  edition  prepared  under  the  direction  of 
the  Record  Commission  ;  and  in  other  cases  to  the  copies  of  the 
statutes  purporting  to  be  printed  by  the  Queen's  Printer,  or 
under  the  superintendence  or  authority  of  her  Majesty's  Stationery 
Office. 

(3)  In  any  Act  passed  after  the  commencement  of  this  Act  a 
description  or  citation  of  a  portion  of  another  Act  shall,  unless  the 
contrary  intention  appears,  be  construed  as  including  the  word, 
section,  or  other  part  mentioned  or  referred  to  as  forming  the 
beginning  and  as  forming  the  end  of  the  portion  comprised  in  the 
description  or  citation. 

36.  "Commencement."] — (1)  In  this  Act,  and  in  every  Act 
passed  either  before  or  after  the  commencement  of  this  Act,  the 
expression  ''  commencement,"  when  used  with  reference  to  an  Act, 
shall  mean  the  time  at  which  the  Act  comes  into  operation. 
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(2)  Where  an  Act  passed  after  the  commencement  of  this  Act,   Appendix. 

or  any  Order  in  Council,  order,  warrant,  scheme,  letters  patent,         

rules,  regulations,  or  byelaws  made,  granted,  or  issued,  under  a 
power  conferred  by  any  such  Act,  is  expressed  to  come  into 
operation  on  a  particular  day,  the  same  shall  be  construed  as 
coming  into  operation  immediately  on  the  expiration  of  the 
previous  day. 

37.  Exercise  of  statutory  powers  between  passing  and 
commencement  of  Act.]  Where  an  Act  passed  after  the  com- 
mencement of  this  Act  is  not  to  come  into  operation  inmiediately 
on  the  passing  thereof,  and  confers  power  to  make  any  appoint- 
ment, to  make,  grant,  or  issue  any  instrument,  that  is  to  say,  any 
Order  in  Council,  order,  warrant,  scheme,  letters  patent,  rules, 
regulations,  or  byelaws,  to  give  notices,  to  prescribe  forms,  or  to 
do  any  other  thing  for  the  purposes  of  the  Act,  that  power  may, 
unless  the  contrary  intention  appears,  be  exercised  at  any  time 
after  the  passing  of  the  Act,  so  far  as  may  be  necessary  or 
expedient  for  the  purpose  of  bringing  the  Act  into  operation  at 
the  date  of  the  commencement  thereof,  subject  to  this  restriction, 
that  any  instrument  made  under  the  power  shall  not,  unless  the 
contrary  intention  appears  in  the  Act,  or  the  contrary  is  necessary 
for  bringing  the  Act  into  operation,  come  into  operation  until  the 
Act  comes  into  operation. 

38.  Effect  of  repeal  in  fatnre  Acts.]— (1)  Where  this  Act  or 
any  Act  passed  after  the  commencement  of  this  Act  repeals  and 
re-enacts,  with  or  without  modification,  any  provisions  of  a  former 
Act,  references  in  any  other  Act  to  the  provisions  so  repealed,  shall, 
unless  the  contrary  intention  appears,  be  construed  as  references 
to  the  provisions  so  re-enacted. 

(2)  Where  this  Act  or  any  Act  passed  after  the  commencement 
of  this  Act  repeals  any  other  enactment,  then,  unless  the  contrary 
intention  appears,  the  repeal  shall  not — 

(a)  Revive  anything  not  in  force  or  existing  at  the  time  at  which 

the  repeal  takes  effect ;  or 

(b)  Affect  the  previous  operation  of  any  enactment  so  repealed 

or  anything  duly  done  or  suffered  under  any  enactment  so 
repealed  ;  or 

(c)  Affect  any  right,  privilege,  obligation,  or  liability  acquired, 

accrued,  or  incurred  under  any  enactment  so  repealed  ; 
or 

(d)  Affect  any  penalty,  forfeiture,  or  punishment  incurred  in 

respect  of  any  offence  committed  against  any  enactment 
so  repealed  ;  or 

(e)  Affect    any  investigation,  legal  proceeding,  or  remedy  in 

respect  of  any  such  right,  privilege,  obligation,  liability, 

penalty,  forfeiture,  or  punishment  as  aforesaid  ; 
and  any  such  investigation,  legal  proceeding,  or  remedy  may  be 
instituted,  continued,  or  enforced,  and  any  such  penalty,  forfeiture, 
or  punishment  may  be  imposed,  as  if  the  repealing  Act  had  not 
been  passed. 
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Tnterprktation  Act,  1889. 


SCHEDULE. 

Enactmbnth  Repealed  (bo  fab  as  Relates  to  Acts 
Quoted  in  this  Book). 


SeMion  and  Chapter. 


Title  or  Short  Title. 


Extent  of  AepeaL 


42  &  ii\  Vict.  c.  49..  \  The  Snmmary  JariHdic-    In  section  twenty  the  snb- 
tion  Act,  1879.              '      sections    numbered  (8) 
,      and  (6). 
I  Section  fifty. 
The  Snmmary  Jurisdic-    Section  seven. 
I      tion  Act,  1884. 
I  


47  &  48  Vict.  c.  43.. 


DOG. 

Rules,  dated  December  6th,  1906,  made  by  the  Lord 
Chancellor  Regulating  the  Procedure  for  Obtaining 
the  Consent  of  a  Petty  Sessional  Court  to  Exemption 
FROM  Duty  under  Section  5  of  the  Dogs  Act,  1906. 

1.  Mode  of  application. — An  application  for  the  consent  of  t 
petty  sessional  court  to  the  grant  of  a  certificate  of  exemption 
from  dnty  in  respect  of  a  dog  may  be  made  to  any  petty  sessional 
court  having  jurisdiction  in  the  place  where  the  dog  is  kept. 

The  application  shall  be  made  by  sending  to  the  clerk  of  the 
justices  at  the  petty  sessional  court  house  a  declaration  in  the 
form  prepared  by  the  Commissioners  of  Inland  Revenue,  under 
section  22  of  the  Customs  and  Inland  Revenue  Act,  1878,  duly 
filled  up  and  signed  by  the  owner  of  the  dog. 

2.  Notice  of  application. — Lists  of  applications  shall  from  time 
to  time  be  prepared  by  the  clerk  in  the  forms  set  forth  in  the 
schedule  hereto,  and  on  every  list  shall  be  stated  a  time  (not  being 
less  than  fourteen  days)  within  which  and  the  manner  in  which 
objections  may  be  made  to  any  application  appearing  in  the  Hat. 
A  copy  of  every  list  signed  by  the  clerk  shall,  until  the  expiration 
of  the  time  within  which  objections  may  be  made  to  the  applica- 
tions appearing  therein,  be  kept  exhibited  at  the  court  house  in 
some  conspicuous  place,  to  which  the  public  have  access,  and  els**- 
where  if  the  justices  so  direct.  Copies  of  every  list  shall  be  sent 
by  the  clerk  to  the  proper  supervisor  of  Inland  Revenue  and  to 
the  superintendents  of  police  for  the  districts  in  which  are  kept 
the  dogs  to  which  the  applications  relate. 

3.  Notice  of  objection. — A  notice  of  objection  shall  be  made 
in  the  form  in  the  schedule  hereto,  and  shall  be  sent  by  post 
addressed  to  the  clerk. 
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4.  Notice  of  hearing  of  objection. — Notice  of  the  time  and  Appendix. 

place  of  hearing  an  objection  shall  be  sent  by  post  by  the  clerk  to        

the  applicant  and  to  the  person  objecting  at  the  addresses  contained 

in  the  declaration,  and  notice  of  objection,  and  the  notice  to  the 
applicant  shall  be  accompanied  by  a  copy  of  the  notice  of  objec- 
tion, and  a  notification  that  his  attendance  is  or  is  not  required. 
The  date  of  hearing  shall  be  not  less  than  seven  clear  days  after 
the  date  of  the  posting  of  the  notice. 

5.  Provision  for  dispensing  with  appearance  of  applicant.— 

The  appearance  of  the  applicant  shall  be  dispensed  with  except  in 
cases  where  the  application  is  opposed  and  the  court  considers  his 
appearance  to  be  necessary  for  the  proper  consideration  of  the 
application. 

6.  Evidence  of  consent  of  court  to  exemption.— The  con- 
sent of  a  court  to  the  grant  of  a  certificate  of  exemption  in  respect 
of  any  dog  shall  be  sufficiently  evidenced  if  a  statement  that  such 
consent  has  been  given  is  written  or  printed  on  the  application 
and  signed  by  the  clerk. 

7.  Disposal  of  declarations. — Every  declaration  shall  after 
the  application  is  disposed  of  by  the  court  be  forwarded  by  the 
clerk  to  the  proper  supervisor  of  Inland  Revenue. 

8.  Evidence  on  oath  or  affirmation. — The  evidence  given 
at  the  hearing  of  an  objection  shall  be  given  upon  oath  or 
affirmation. 

9.  Attendance  of  witnesses. — A  court  shall  have  the  same 
powers  of  compelling  the  attendance  of  witnesses  as  may  be 
exercised  under  the  Summary  Jurisdiction  Acts. 

10.  A  court  may  on  the  hearing  of  any  objection  order  payment 
by  the  objector  to  the  applicant  or  by  the  applicant  to  the  objector, 
of  such  costs  as  to  the  court  may  seem  just  and  reasonable,  and 
such  costs  shall  be  recoverable  in  any  manner  in  which  costs  are 
recoverable  under  the  Summary  Jurisdiction  Acts. 

11.  Short  title  and  commencement.— These  rules  may  be 
cited  as  the  "  Dogs  Act  Rules,  1906,'*  and  shall  come  into  opera- 
tion on  the  first  day  of  January,  nineteen  hundred  and  seven. 

Dated  the  6th  day  of  December,  1906. 

LOREBURN,  C. 


S.J.  2  L 
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Rules  undeb  Dogs  Act,  1906. 


Appendix.  Form  i. 

Dogs  Act,  1906. 

In  the  Petty  Sessional  Court  held  at  for  the 

List  of  Applications  by  Shepherds  claiming  exemption  from  licence 
duty  for  dogs  (not  exceeding  two)  own^  by  them  and  kept  by  them  solely 
for  use  in  the  exercise  of  their  calling  and  occupation  of  a  shepherd. 


Name  of  AppUaint. 


AddresB,  stating 
full  partlculara. 


Places  where 

the  Dogs  are  k^t  if 

not  at  preceding 

address. 


Number  of 

Dogs  for  which 

exemption  is 

claimed. 


Notice  of  an  objection  to  the  consent  of  the  court  being  given  to  any  of 
the  above  applications  must  be  given  on  or  before  the  day  of  , 

190    ,  in  the  following  form  and  sent  by  post  addressed  to 

Clerk  to  Oie  Judices. 

Dogs  Act,  1906. 
In  the  Petty  Sessional  Court  held  at  for  the 

Notice  of  Objection. 
I  (jiaine  and  Chrutian  name)^  of  {full  addresi)^  object  to  the  consent 
of  the  court  being  given  to  the  grant  of  a  certificate  of  exemption  from 
licence  duty  on  the  application  made  by  of 

The  grounds  of  my  objection  are  as  follows  : 

(^Signature  of  Objector), 
(Date), 


Form  2. 
Dogs  Act,  1906. 
In  the  Petty  Sessional  Court  held  at  for  the 

List  of  Applications  by  Farmers  claiming  exemption  from  licence  duty 
for  dogs  (not  exceeding  two)  owned  by  them  and  kept  by  them  solely  for 
use  in  tending  sheep  or  cattle  on  their  farms. 


Name  of  Applicant. 


Address,  stating 
full  particulars. 


Places  where 

the  Dogs  are  kept  If 

not  at  preceding 

address. 


Number  of 

Dogs  for  which 

exemption  is 

claimed. 


Notice  of  an  objection  to  the  consent  of  the  court  being  given  to  any  of 
the  above  objections  must  be  given  on  or  before  the  day  of  , 

190    ,  in  the  following  form,  and  sent  by  post  addressed  to 

Clerk  to  the  Jutticu. 
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Dogs  Act,  1906. 
In  the  Petty  Sessional  Court  Iield  at  for  the 


Appendix. 


Notice  of  Oijectifln, 

I  (name  and  Christian  Tiame),  of  (fvll  address),  object  to  the  consent 
of  the  Coort  being  given  to  the  grant  of  a  certificate  of  exemption  from 
licence  daty  on  the  application  made  bj  of 

The  grounds  of  my  objection  are  as  follows  : 

(Signature  of  Oljector). 

(Date). 


Fonii  8. 
Dogs  Act,  1906. 

In  the  Petty  Sessional  Court  held  at  for  the  . 

Lipt  of  appUcations  by  occupiers  of  Sheep  Farms  claiming  exemption  for 
dogs  (exceeding  two)  owned  by  them  and  required  to  be  kept  by  them  for 
the  purpose  of  tending  sheep,  and  kept  by  them  solely  for  such  purpose. 
These  applications  state  that  the  applicants  are  owners  of  such  numbers  of 
sheep  as  stated  below,  and  that  such  sheep  feed  on  common  and  unenclosed 
land,  so  that  more  than  two  dogs  are  required  to  be  kept  by  the  applicants 
for  the  purpose  of  tending  sheep. 


Name 

of 

Applicant 


I    Address, 
'     Btatlng 

full 
particulars. 


Places  where 

the  Dogs  are  kept 

If  not 

at  preceding 

address. 


Number  of         '  Number 

Sheep  owned  by    !  of  Dogs  for 

Applicant  and  fed  1  which 

on  common        i  exemption  is 

and  unenclosed  land.!  claimed. 


Notice  of  an  objection  to  the  consent  of  the  court  being  given  to  any  of 
the  above  applications  must  be  given  on  or  before  the  day  of  , 

190    ,  in  the  following  form,  and  sent  by  post  addressed  to 

Clerk  to  the  Justices. 

Dogs  Act,  1906. 

In  the  Petty  Sessional  Court  held  at  for  the 

Notice  of  ^Ohjectuyn, 

1  (name  and  Christian  name\  of  (full  address),  object  to  the  consent 
of  the  Court  being  given  to  the  grant  of  a  certificate  of  exemption  from 
licence  duty  on  the  application  made  by  of 

The  grounds  of  my  objection  are  as  follows  : 

(Signature  of  Objector). 

(Date), 
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_  r  OXm  4. 

Dogs  Act,  1906. 
In  the  Petty  Sesmonal  Court  held  at  for  the 

Notice  of  Objection, 

I  (name  and  Christian  juime^^  of  (^full  addre»9\  object  to  the  consent 
of  the  court  being  giren  to  the  grant  of  a  certificate  of  exemption  from 
licence  datj  on  the  application  made  bj  of 

The  grounds  of  my  objection  are  as  follows : 

(^Signature  of  Ohjeetory, 

iDaU). 
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ABATEMENT  of  proceedings,  20 

ABDUCTION  of  women  and  girls,  not  triable    at  quarter 
sessions,  353 

ABETTORS.    See  •*  Accessories." 

ABILITY  of  surety  to  pay,  form  of  certificate  of,  250 

ABODE,  place  of,  what  is,  5 

service  of  summons  at,  under  Bastardy  Laws  Amendment 
Act,  5 

in  filthy  condition,  informant,  50 

ABSENCE  of  prisoner,  as  to  trial  in,  880 

ACCESSORIES,  27,  80,  87 
mens  rea  of,  28 

in  larceny,  triable  summarily,  210 
to  offences  in  admiral's  jurisdiction,  300 

ACCOUNT  of  charges  incurred  in  distraint,  form,  242 
book  of,  for  fines  and  fees,  form,  257 

ACCUSED,  statement  of,  848—346 

ACTIONS  against  justices,  391 

for  acts  within  their  jurisdiction,  391 

for  acts  without  iurisdiction,  396,  407 

acts  of,  for  whicn  action  may  be  maintained,  396 

in  excess  of  jurisdiction,  397 

to  be  against  conyicting  justice,  not  justice  issuing 

warrant,  400 
do  not  lie  where  act  done  under  rule  of  Queen's  Bench, 

400 
do  not  lie  on  warrant  issued  under  conviction  or  order 

affirmed  on  appeal,  401 
may  be  set  aside  by  judge,  405 
limitation,  406 
notice  of,  405 

must  state  where  act  was  done,  406 
in  county  court,  405 
application,  how  made,  405 
can  only  be  made  by  counsel,  405 
damages  in,  407 
costs  in,  405 
protection  of  persons  acting  in  execution  of  statutory  or 

other  public  duty,  406 
S.J.A.  [     1     ]  2   M 


Digiti 


zed  by  Google 


Index. 

ADJOUBNMENT  of  hearing,  90 

for  yariances  in  Bommons,  2,  311 
for  yarianoe  in  warrant,  22,  311,  816 
for  Tariance  in  information,  43 
for  pretence  of  oounsel  or  attomej,  52 
before  different  jnttioee,  61 

on  non-ai>pearanoe  of  complainant  or  informant,  72 
power  of  jnatioee  as  to,  90,  91 
for  how  long  (sommary),  91, 154, 159 
hj  ooort  of  ■ommary  jnriBdiotion  to  petty  seasioiis,  159 
bj  quarter  seedons  on  appeal.  111 
extension  of  time  by,  where  limitatioii,  60, 175 
recognizance  of  defendant  on,  43,  78,  90 
of  hearing  of  judgment  summooa,  227 
of  appeal  under  Bainea*  Act,  432 
on  application  of  defendant  for  legal  aid,  52 
i8b«**  Remand." 

ADMISSIBILITT  for  depositions,  331,  835 
of  eyidence,  214 
under  Russell  Gumey's  Act,  838 

ADMISSION  of  defendant,  74 

in  indictable  cases  after  caution,  348 

ADMIRALTY  jurisdiction,  87,  299,  205 
warrant  for  offences  in,  301 
extent  of,  296 

as  affected  by  Territorial  Waters  Act,  298 
where  offenoes  triable,  300 
jurisdiction  of  Central  CMminal  Oourt,  298,  299 
aooessories  to  offences  in,  300 
meaning  of,  504 

ADULT  defined,  140, 141,  203 
summary  trial  of,  140, 141 
when  previously  conyicted  on  indictment,  141 
for  what,  209 
how  tried,  &c.,  140—143 
no  conditional  discharge,  145 
consenting  to  be  dealt  with  summarily,  140|  141 

ADULTERATION  Act,  limitation  of  time,  44,  56 

AFFIDAVIT  of  facts  and  grounds  of  decision  by  justice,  408 
for  rule  to  state  case  must  be  personally  sworn  by  justice, 

409 
taking  out  of  jurisdiction,  32 

AFFILIATION  orders  within  Summary  Jurisdiction  Acts,  19 
enforcement  of,  127,  208.    See  *'  Bastardy." 

AFFIRMATION  by  witness,  89,  329,  341 
form  of,  341 

AGGRIEVED  party  in  statement  of  case,  187, 188,  189 
body  corporate,  application  of  penalty  to,  502 
no  complaint  by,  80 

AIDERS  and  abettors.    See  "  Accessories." 
ALDERMEN  of  London,  120, 121,  152,  372,  505 

additional  powers  of,  under  3  &  4  Vict.  c.  84. ..41 

ALDER  NET,  backing  warrants  in.    See  "  Channel  Islands.'* 
[    2    ] 
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ALEHOUSE   Aot,  1828,  appeal  from  lioensiiig  jostioeB  U 
regulated  bj  proyisions  of,  218 

ALIENS  ACT,  rnlee  under,  ns,  272 

prooeedings  to  expel  paaper,  &o^  aliens,  S.  J.  Acta 
apply,  272 

forms,  272—274 

directions  of  Secretary  of  State— where  comrt  gives 
certificate  maj  be  committed  to  prison — and  imposes 
imprisonment— copy  of  certificate  signed  bj  clerk 
sufficient  to  convey  to  prison— certificate  to  be  for- 
warded to  Secretary  of  State,  274 

copy  signed  by  derk  to  be  given  to  officer  in  charge, 
275 

to  be  sent  to  prison  to  which  prisoners  ordinarily  sent, 
275 

quarter  sessions  no  power  to  give  certificate,  275 

ALLOWANCE  to  prosecutor  and  witnesses,  250, 482 

ALTEBATIONS  in  depositions,  as  to  initialling,  332 

AMENDMENT  of  conviction  or  order,  on  appeal,  175 
of  case  stated,  428 

of  justices'  orders,  &c.,  on  appeal  under  Baines'  Act, 
483 

ANIMALS,  steaUng,  right  to  jury,  149 
killiiig  domestic,  right  to  jury,  148 

ANIMALS  ACT,  jurisdiction  in,  38 

cruelty  to  more  than  one  animal  may  be  included  in  one 
summons,  49 

ANT  two  justices,  meaning  of,  32 

APPEAL  to  quarter  sessions  from  court  of  summary  jurisdiction,. 
150, 174-186 
none  where  case  stated,  431 
against  poor  law  removal  order,  35 
demolition,  179 

only  defendant  may  appeal,  178 
on  excessive  sentence,  184,  431 
to  what  sessions,  174, 176, 185 
procedure  on,  174, 183 
uniformity  in,  176,  217 
powers  of  court,  175 — 185 
quashing  conviction,  175 
remitting  case,  184 
where  conviction  affirmed,  109 
adjournment  of,  175 
notice  of,  179, 180, 181, 182, 183 
recognizance,  174, 181, 182,  196 
deposit  of  mone^  in  lieu  of  recognizance,  174,  182 
finality  of  decisions,  184 
costs  on,  109, 112 
to  whom  paid,  110 

justices  not  personally  liable  for  costs,  112 
costs  in  poor  rate  appeals,  110 
certificate  as  to  unpaid  costs  on,  250 
power  of  court  where  no  jurisdiction  to  hear,  HI 
under  Baines'  Act,  notice  to  be  in  writing,  431 
grounds  of  appeal  to  be  stated,  431 
[    3    ] 
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APPEAL  to  quarter  leflfionB,  defects  in,  and  amendment  of 
grounds  of,  481 
ooets  of^  power  of  seuiont  as  to,  432 
amendment  of  orders,  ^.,  on,  438 
sessions  may  hear,  after  abortive  reference,  487 
by  wrong  party  to  Quarter  sessions,  costs,  432 
in  Metropolitan  PoUoe  Courts,  150 
by  London  County  Council,  183 
under  Motor  Car  Act,  151 

APPEAL  to  High  Court  from  justices  by  special  case,  42(> 
See  **  Statement  of  Case." 
from  divisional  court  in  special  case,  when,  426 
none  to  court  of  appeal  in  case  stated  on  criminal  cause 
or  matter,  178,  427 

APPEABANOB,  8 

and  defence  cures  defects,  8, 11,  73 

by  counsel,  &o.,  8,  52,  62,  73 

need  not  be  before  summoning  justice,  17 

under  Summary  Jurisdiction  (Process)  Act,  282 

by  unauthorised  attorney,  62 

ea;|Wfie,3,  7.  8,  18,72 

APPREHENSION,  on  Sunday,  803 
illegal  in  certain  cases,  303 

APPELLANT  may  be  released  on  appealing,  175 
in  Statement  of  Case,  is  party  agg^ieyed,  409 
reoognizance  of,  in  special  case,  423,  424 

APPENDIX,  index  to,  388 

APPLICATION  of  penalties,  117,  118,  493 
in  excise  matters,  206 
of  sums  forfeited  in  reoogniizance,  131 
of  penalties  in  boroughs  under  Public  Health  Act,  493 
for  process,  not  in  open  court,  809 
under  Municipal  Corporations  Act,  1882... 449 

APPLICATION  of  Summary  Jurisdiction  Act,  1848...118,  119 
of  Summary  Jurisdiction  Acts,  217 
of  Summary  Jurisdiction  Act,  1879,  to  sums  leviable  by 

distress,  under  S.  J.  Act,  1848... 201 
of  Summary  Jurisdiction  Acts  to  future  Acts,  204 
to  army  offences,  205 
for  warrant  or  summons,  how  made,  1,  3,  18 

APPRENTICE,  commitment  of,  276 

ARBITRATION  under  Raines'  Act,  in  what  class  of  oases, 
437 
statutes  relating  to,  439 
where  abortive,  sessions  may  be  onlered  to  hear  appeal, 

437 
costs  of,  437 

ARMY  Act,  service  of  summons,  6 

right  to  claim  trial  by  jury,  148 
search  warrant  may  isvue  under,  304 

ARMT  offences,  application  of  Summary  Jurisdiction  Acts  to, 
205 

[    4    ] 
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ABBEST  on  Ulegal  proeeis,  73 
of  fugitive  criminal,  301 
on  Sunday,  303,  317 
generally  and  without  warrant,  317 
m  one  county,  for  offence  in  another,  examination  may 

be  in  first,  358 
by  private  individual,  316 
by  justice,  318 
by  constable,  318 
under  Larceny  Act,  818 
under  Malicious  Injuries  Act,  318 
under  Coinage  Act,  818 

ABBBSTMBNT  (Scotch)  warrant,  285 

ASSAULT  on  constable  executing  unbacked  warrant,  24 

on  constable  differs  from  common,  12 

who  to  inform,  40,  50 

jurisdiction  in  common,  39 

compromise  of,  40 

jurisdiction  to  convict  for  ousted,  where  title  to  land  in 
question,  68 

compromifling,  40 

conviction  for,  bar  to  subsequent  proceedings,  80 

to  indictment  on  same  facts,  86 

certificate  in,  80 

no  right  to  trial  by  jury  for,  146 

cumulative  punishment  for,  149 

on  county  court  officers,  44 

husband  and  wife,  when  competent  witness  in,  76 

with  intent  to  commit  felony,  bail  in,  360 

in  other  assaults,  bail,  361 

case  stated  in,  425 

costs  in,  with  intent  to  commit  felony,  474 

on  constables,  149,  474 

joint,  may  bo  heard  against  two  or  more  persons  sepa- 
rately summoned  for  assault  on  same  person,  31 

court  no  power  to  convict  unless  party  aggrieved,  or  some 
one  on  his  behalf  complains,  40,  50 

aggravated,  149 

vdth  intent  to  commit  felony,  costs  of  prosecution,  479 

by  servant  in  course  of  employment,  81 

justices  may  commit  for  trial,  though  no  complaint  of 
party  aggrieved,  81 

ASSIZES,  indictment  tried  at,  when  found  at  quarter  sessions, 
353 
committed  to,  366 ;  and  see  **  Assizes  Belief  Act/' 
conunittal  to,  of  adjoining  county,  477 
meaning  of,  504 
includes  Central  Criminal  Court,  504 

ASSIZES  Belief  Act,  1889...353,  368,  471 

ATTEMPTS  to  commit  offences  summarily  triable,  210 

to  obtain  money,  &o.,  by  false  pretences,  expenses  of 
prosecution,  172 

ATTOBNEY,  appearance  by,  8,  52,  73,  76,  343.  351 
appearance  by  unauthorised  attorney,  62 
cross-examination  by,  62,  343 
to  be  duly  qualified,  62 
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ATTOBNET,   when   oompeUable   to    diioloee    piorenkmal 
mattera,44 
clerk  to  goardiAiia  maj  act  ai,  62 
interefted  justioe,  64 

ATTOBNET-GENERAL,    oonsent   of,   when   neoeesarj   to 
pioseoiition,  314 
application  by,  for  special  caae,  425 
regolationa  by  the,  in  respect  ofpablic  proteontlonB,  469 
to  control  Pablic  Proeeoator,  469 

AUDITOR,  reooyery  of  payments  by  distriot,  219 

AUTHENTICATION  of  doooments,  Merchant  Shipping  Act, 
837 

AUTREFOIS  aoquU,  S3 

AUTREFOIS  eanviet,  82, 184 


BAGKINa  warrants,  22,  24, 121,  320 
distress  warrant,  97,  98 
form  of,  245 

nnder  Process  Act,  1881,  285 
execution  of  unbacked  warrant,  24 
for  indictable  offences,  820 
procedore  on,  in  committal  for  trial,  360 
form  of,  376 

under  Indictable  Offences  Amendment  Act,  386 
what  backed  warrant  autiiorises,  386 
who  to  back  in  Scotland,  Ireland,  and  Channel  Islands, 
386 

BAIL  of  defendant  on  complainant's,  &c.,  non-appearance,  73 
of  person  arrested  without  warmnt,  192, 193,  218 
oraer  to  bring  up  person  for,  248 
on  remand  in  indictable  cases,  356 
power  to  justice  as  to,  860,  362,  365 
when  sureties  may  be  dispensed  with,  362 
duty  of  justices  as  to,  363 
more  free  admission  to,  362 
writ  of  deliYerance  on,  366 
contract  to  indemnify,  366 
form  of  recognizance  of,  383 
no  appeal  to  court  of  appeal  from  refusal  to,  427 
in  concealment  of  birth,  360 
of  solicitor  of  accused  person,  364 
common  law  right  to,  on  chiurges  of  misdemeanor,  365 
by  judges,  364 

under  Probation  of  First  Offenden'  Act,  494 
refusal  to  admit,  427 
rules  of  1906,  as  to,  865 

BAIL  Act,  1898...362 
BAINES'  Act,  481 

statutes  referred  to  in,  or  material  to,  439 
Sm  dUo  "Quarter  Sessions;**  "Appeal;"  "Costs;** 
"Certiorari;"  " Eec^niiance." 

BAKEHOUSES,  limitation,  44 
BALLOT  Act,  City  of  London,  convictions  under,  121 
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BANKRUPTOT,  of  justioe  diBquAlifies,  37,  290 
offences.    See  **  Debtors  Act,  1869." 

BASTABDT,  service  of  summons  in,  5 

som  payable  under  order  not  civil  debt,  19 

second  application  in,  82 

Summary  Jurisdiction  Acts  bow  far  applicable  to,  121 

appeals,  176, 183, 431 

under  Summary  Jurisdiction  (Process)  Act,  1881...288 

commencement  of  Acts,  44 

appeal  in  order  of,  176, 183, 431 

^orcement  of  order  pending  statement  of  case,  898 

no  power  to  state  case  in,  witbont  g^ing  to  sessions,  485 

no  reference  to  arbitration  in,  486 

dismissal  of  summons,  complainant  not  liable  for  costs, 
97 
BASTARDY  Laws   Amendment  Act,  service   of  summons 

under,  6 
BEDDING,  not  distrainable,  155 

includes  bedstead,  156, 198 

BERKS,  oblef  magistrate  at  Bow  Street,  magistrate  for,  373 

BEBWICK-ON-TWEED,  122 

BETTING,  using  place  for,  information  for,  4 
rigbt  to  trui  by  jury  for,  148 
conviction  under,  3 

BETTING  House  Act,  search  warrant  may  issue  under,  804 

BIAS  of  justices,  64 

BIGAMY,  jurifidiction  in,  294 

not  triable  at  quarter  sessions,  353 

BINDING  over  witnesses  and  prosecutor,  351 

BIRTH,  concealment  of,  not  triable  at  quarter  sessions,  358 
bail  in,  860 

BIRTHS  Registration  Act,  limitation  of,  313 

BLASPHEMY,  limitation  in,  313 

not  triable  at  quarter  sessions,  353 

BOARD  of  guardians,  meaning  of,  507 
as  respects  Ireland,  507 

BOARD  of  Trade,  bye-law  under,  12 

BONA  FIDES  of  claim  of  rights,  68, 69 

BOROUGH  defined,  203, 506 

in  section  4  of  Summary  Jurisdiction  Act,  1848..  114, 

117 
execution  of  warrant,  21 
unbacked  warrants  in,  23 
distance  from,  for  executing  unbacked  warrants,  measure* 

ment,23 
petty  sessions  in,  35 
qualificatfon  of  justices,  34 
powers  of  justices  in,  34 
not  to  act  for  quarter  sessions  of  county,  34 
power  of  justices  residing  in  adjoining,  81, 305 
or  county,  31,  805 

county  constable,  when  to  act  in,  806 
power  of  county  justices  in,  83 
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BOBOUGH    defined,  jiiriBdioiion   of    borough    justioeB   in 
iinioii8,35 
bftU  by  oonstable  of,  192, 193, 196, 218 
•tipendiariea  in,  are  petty  seesional  eonrts,  152 
recorder,  35 
Cinque  Ports,  35 

treasurer  of,  payment  of  fines,  Ac.,  to,  117,  i46 
oertain,  to  be  considered  as  adjoining  counties  when, 

478 
Parliamentary,  meaning  of,  507 

See  aUo  **  Penalty ; "  **  Jurisdiction ; "  •*  Warrant" 
with  separate  commission  of  peace,  clerk  to,  446 
BOROUGH  justices,  clerk  to,  202,  446,  448 
who  may  be  appointed,  448,  449 
not  to  be  interested  in  any  committal  for  trial,  449 
BOUNDABT,  oflfenoes  on,  of  court  of  summary  jurisdiction, 
200 
indictable  oflfences  on,  294 
in  customs,  offences  where  doubtful,  299 
BOW  STBEET,  chief  magistrate  of,  a  magistrate  for  Berks, 

378 
BBE^D  Act,  limitation,  44 

BREAD,  adulterated,  search  warrant  may  issue,  304 
BRIBERY  not  triable  at  quarter  sessions,  353 

BRITISH  Islands,  meaning  of,  507 

possession,  508 
BROTHELS,  prosecution  of,  procedure  and  costs,  59, 170 
BUILDING,  demolition  of,  is  an  order  in  Summary  Juris- 
diction Act,  1848.. .16 

in  filthy  condition,  who  to  inform,  50 
BYE-LAWS  of  local  authorities ;  »ee  *'  Limitation,"  59 

CALENDAR  month,  calculation  of;  $ee  "^  Month,"  60,  104, 
500^502 

CANAL,  offences,  &o.,  on,  where  tried,  200 

CAPACITY  to  commit  crime  in  children,  135 

CAPTION  of  depositions,  331 

CARRIAGES,  offences,  &o.,  on,  200,  450 
keeping  without  licence,  124 

CASE  arising  under  section  25  of  Summary  Jurisdiction  Act, 
1879,  how  heard,  160 
or  opinion  of  High  Court  in  sureties  of  peace,  160 
from  ouarter  sessions  in  certiorari^  195,  436 
appeal  in  such  case  from  Divisional  Court  to  Court  of 

Appeal,  436 
poor  rates,  53,  63 
Bee  "*  Statement  of  Case." 
CAUTION  to  accused  and  procedure  thereon,  343,  346 
CENTRAL  Criminal  Court,  jurisdiction  of  Admiralty  offences, 
298,299 
jurisdiction  g-enerally,  355 
removal  of  trial  to,  no  appeal  from  refusal,  427 
payment  of  witnesses  at,  148,  481 
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CENTRAL  Criminal  Court,  for  defence,  4dl 
in  Interpretation  Act,  504 

CEBTIFICATE  of  non-appearance,  22 

indorsed  on  recognizance  is  evidence,  24 

of  dismisBal  of  imonnation,  81 

fonn  of,  240 

ministerial  act  to  grant,  80 

when  a  bar,  80 

of  costs  of  appeal  remaining  unpaid,  109 

to  goyemor  of  gaol  of  ability  of  surety  to  pay,  222,  225, 

250 
of  costs  on  summary  trial  of  indictable  offence,  222,  249 
form  of,  486 

of  discharge  in  civil  debt  proceedings,  254 
of  true  bill  found  by  grand  jury,  302 
of  non-appearance  on  demand,  356 
of  bail  after  commitment  for  trial,  361 
form  of,  for  non-appearance,  382 
of  consent  to  bail,  384 
of  refusal  to  state  case,  425 
fee  for,  4H0 

of  costs  of  prosecutions,  249,  250,  473,  486 
form  of,  485 

of  costs  of  prosecution,  486 
to  be  sent  to  clerk  of  peace,  479 
of  previous  convictions  of  prisoners  committed  for  trial, 

143, 144. 146 
of  clerk  of  peace  that  costs  of  appeal  not  paid,  222,  250 
of  convictionB  under  Aliens  Act,  274 
form  of,  273 

with  view  to  expulsion,  273,  274 
form  of,  273 
of  committing  justices  under  Poor  Prisoners'  Defence 

Act,  form  of,  464 
of  judge  or  chairman,  form  of,  465 

CERTIOBABI  for  improper  service  of  summons,  5 
to  remove  conviction  into  High  Court,  66 
unnecessary  in  case  from  quarter  sesaioDs,  195 
to  quash  recognizance  after  civil  action,  161 
to  quash  conviction  for  offence  under  Licensing  Act,  49, 

in  actions  aeainst  justices,  405 

not  required  for  proceedings  under  Statement  of  Case 

Act,  429 
in  case  stated  by  quarter  sessions  under  Baines'.Act, 

rule  for,  must  state  objections,  433 
amendment  of  order  or  judgment  on,  432 
dedsions  of  sessions  not  reviewable  by,  434 
none  in  cases  stated  by  sessions,  436 
not  affected  by  Assizes  Relief  Act,  472 
no  costs  to  successful  applicant,  436 

CHANCERY  Division  may  appoint  guardians  of  child,  140 

CHANNEL  Islands,  backing  warrants  in,  24,  122,  323,  477, 
507 
Irish  warrants  in,  324 
11  ft  12  Vict.  c.  42,  does  not  extend  to,  373 
backing  of  Scotch  and  Irish  warrants  in,  386 
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CHANNEL  ISLANDS,  baddng  of  Channel  Tslands  warrants 
in  Scotland  and  Ireland,  386 
who  to  hack  such  warrants,  386 

CHARGES,  trifUng,  discharge  in,  145 

may  be  preferred  at  hearing  althoogh  not  included  in 
warrant,  3 
CHILD  defined,  133, 203 

evidence  of,  not  on  oath,  342 

capacity  to  commit  crime,  135, 136 

Bnmmary  trial,  132, 133 

for  what  offences,  132 

fine  of,  132 

depositions  on  trial  of,  138, 134 

guardian  of,  133 

rebtriction  on  summary  sentence,  144 

parent's  presence,  146 

remand  of,  for  that  purpose,  133 

to  remand  home,  133 

industrial  school  for,  138, 136, 138 

may  be  committed  to  care  of  relation,  136, 139 

forms,  261-271 

reformatory,  137 

whipping,  132, 137 

living  with  prostitutes,  139,  270 

maintenance  of,  continuing  offence,  59 

limitation  of  costs,  96,  495 
See  *«  Youthful  Offenders." 

CHILDREN,  Prevention  of  Cruelty  to.  Act,  1894,  information, 

47,49 
taking  deposition  under,  340 
search  warrant  may  issue  under,  304 
Dangerous  Performances  Act,  prosecution  under,  51 
treatment  before  court,  136 
oonvictioii  of,  under  Probation  of  First  Offenders  Act, 

494 

CHIMNEY-SWEEP,  trial  by  jury,  148 

CHBISTMAS  Day,  term  of  imprisonment  expiring  on,  500 

CHUBCH  rates,  53 

action  against  justices  in  relation  to,  394 

CINQUE  Ports,  provisions  as  to,  35 

CITATION  of  Acts,  610 

CIVIL  and  criminal  proceedings,  distinction,  57,  76,  427 
*     in  cases  stated  by  justices,  425 
in  appeal  from  Divisional  Court,  427 

CIVIL  debt,  no  warrant  to  issue  on  complaint,  19 
bastardy  orders  not  included,  19 
sums  recoverable  by  summary  order  to  be  recoverable 

as,  126 
penalties  under  Hailwav  Act,  126 
refusal  to  pay  under  order  where  proof  of  means,  190 
proceedinss  apply  to  sums  under  Summary  JurisdictiQii 

Act,  enforceaole  without  information,  201 
procedure  for  enforcing  payment  of,  126,  189 
sums  under  securities  are,  158 
particulars  of  claim,  227 
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CIVIL  debt,  fonns  applicable  to,  251—255 
index  to  forms  applicable  to,  222 
ralee  aa  to.    ^e  *"  Index  to  Boles  of  1886"...220 
oosts  on  dismiBBal  recoTerable  as,  96, 108 
costs  of  appeal  recoveraile  as,  185 
under  Merchant  Shipping  Act,  191 

CrVIL  proceedings  bar  to  summons  for  wages,  4 

in  i^peal  from  Divisional  Court  on  ease  stated,  427 

CLAIM  to  trial  by  jury,  146, 148, 149 

in  case  of  <uiild,  parent  or  guardian  to  be  present,  146 

CLAIM  of  right,  68,  70 
in  assault  oases,  68 
under  Qame  Act,  68 
bona  fides  of  question  for  justices,  68 
Yagn0ne68,68 

of  right  to  presence  in  court  of  justice,  69 
instances  of,  67,  68 
Jus  tertii  not  to  be  set  up,  69 

where  justices  have  refused  to  hear  case  because  of,  rule 
under  section  5  of  Justices  Protection  Act,  1848, 
proper  remedy,  401 

CLERK  to  guardians  may  act  as  attorney,  62 
when  to  inform,  52 

CLEBK  of  indictments,  certificate  of,  302 
transmission  of  depositions  to,  359 

CLEBK  to  justices,  recovery  of  fees,  115 
liability  for  fees  to,  114 
in  metropolitan  police  district,  116,  202 
salaried  clerk  to  act,  202 
to  make  complaint  for  recovery  of  sums  under  securities, 

158 
may  take  recognizance,  196 
to  receive  sums  from  gaoler  and  constable,  117 
to  keep  accounts,  116 

to  pay  sums  to  treasurer  of  county,  &o^  117 
to  render  monthly  accounts  to  justices,  117 
rule  as  to  entry  of  receipts  by,  224 
not  to  swear  affidavit  in  review  of  justice's  decisions,  409 
fees  in  special  case,  422 
schedule  of  fees  for  drawing,  &o.,  case,  430 
payment  by  salary  in  lieu  of  fees,  442,  448 
to  account  for  fees,  443 
quarterly,  448 

Ktlary  to  be  remuneration  for  all  business,  442 
when  fees  of,  may  be  remitted  by  justice?,  443 
copies  of  depositions  excepted,  444,  479 
qualifications  required  in«  446 
tees  of,  adjusted  by  Secretary  of  State,  &c.,  115,  447 
clerk  to  borough  justices.    See  ^  Borough." 
duties  of,  under  Public  Prosecutions  Eegulations,  469, 

470 

CLEBK  of  peace,  payment  of  fees  to,  114 
decli^tion  before,  195 
can  be  a  justice,  290 
duties  under  Baines'  Act,  439 
fines  to  be  certified  to,  when,  439 
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CLERK  of  peace,  to  make  oath  as  to  fines,  440 
payment  by  salary,  441 
oertifloate  of  costs  of  appeal  not  paid,  222,  250 

COAL  Mines  Begnlation  Act,  manager's  liability  for  omelty, 
29 

OOIKAOE  Act,  jnrisdiotion  in  otEenoes  against,  293,  300 
search  warrant  may  issue,  304 
arrest  nnder,  319 

COLONIAL  definitions  in  fatore  Acts,  507 

COLOXLAXi  governor,  offences  by,  295 

COBfMENCEMENT  of  Summary  Jurisdiction  Act,  1879.. .128 
of  statutes  generally,  510 
of  proceedings  under  certain  statutes,  44 
ofrulesofl886...223 
of  prosecution,  what  is,  313 
of  prosecutions,  where  time  is  limited,  313 

COMMISSION  of  peace,  counties,  287 
boroughs,  291 

COMMISSIONER,  declaration  before,  195 

COMMISSIONERS  of  Sewers,  property  of,  25 

COMMITTAL  for  trial,  where  person  claims  jury,  146 
in  admiralty  offences,  29o 
of  person  alter  true  bill  found,  302 

? questions  for  justices  prior  to,  348 
or  trial,  to  what  court,  351 
to  county  where  offence  is  conmiitted,  where  examination 

was  in  county  of  apprehension,  358 
where  cTidenoe  insufficient  in  one  county,  358 
bail  after,  360 

to  assizes  for  adjoining  county,  upon  what  evidence,  359 
duties  of  justices  as  to,  367 
to  what  prisons  and  courts,  367 
for  adjoining  counties,  368 
provisions  of  Prisons  Act,  368 
cost  of  conveying  to  gaol,  103,  370 
depositions  to  be  forwarded  to  clerk  of  peace  as  soon  as 

practicable,  355 
meaning  of,  368,  509 

COMMITMENT  of  witness  refusing  to  answer,  38,  41,  327 

of  defendant  pending  adjournment  for  variance,  23,  II,  42 
on  general  adjournment,  90 
after  distress  warrant  issued,  100 
verbal,  after  arrest  on  warrant,  73 
separate,  for  each  instalment  unpaid,  128 
of  overseers  for  detention  of  books,  57 
in  first  instance  for  non-payment  of  penalty,  103 
warrant  of,  97 
bad,  98 

execution  of,  24 
requisities  of,  98,  107, 194 
backing,  105 
sealing,  105 

one  justice  may  issue,  102 
objections  to  warrant  of,  99 
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COMMITMENT,  defect  in.  194 

where  Btatate  provides  no  remedy  on  return  of  nulla 

bonor  103 
proceedings  on,  in  first  instance,  108 
for  non-payment  of  money,  155 
under  Debtors  Act,  1869.. .5,  491 
rule  as  to  date  of,  228 
forms  of,  233,  242— 245 

See  **  Index  to  Forms,"  221 
form  of,  in  ciyil  debt  procedure,  253 
of  witness  refusing  to  be  bound  over,  352,  380 
indorsement  on,  of  oonsent  to  bail,  361 
form  of,  of  person  indicted^  376 
of  witness  for  refusing  to  testify,  878 
general,  384 

in  lieu  of  distress  under  Youthful  Offenders  Act,  265 
in  default  of,  266 

CX)MPANY,  service  on,  7 

limited],  person  includes,  502 

COMPENSATION  under  Lands  Clauses  Act,  IG 
by  railway  limitation,  54 
of  innocent  purchase  of  stolen  goods,  165, 457 

COMPETENCY  of  witness.    See  "  Witness." 

COMPETENT  magistrate,  definition,  387 

COMPLAINANT,  conduct  of  case  by,  62 
where  no  appearance,  dismissal,  91 
to  have  notice  of  arrest  of  defendant  pending  adjourn- 
ment, 73 
liable  for  costs  on  dismissal,  108 
death  of,  does  not  abate  criminal  proceedings,  20 

COMPLAINT,  how  made,  42,  45 

for  one  matter  only,  45,  46,  47 

need  not  be  in  writing,  3 

before  one  justice,  113 

distinction  between,  and  information,  3 

objections  to  form  of,  2 

for  what  warrants  may  Ibsuo,  17,  18 

on  oath  for  warrant,  17 

no  warrant  for,  for  civil  debts,  19 

not  required  when  defendant  before  justices  already,  161 

who  to  make  complaint,  50 

hearing,  60, 74 

dismissal  of,  75,  90 

adjournment,  72 

money  recoverable  on,  civil  debt,  126  *• 

sums  leviable  by  distress  without  complaint,  civil  debts, 

201 
applications  of  Summary  Jurisdiction  Act  to,  under 

future  Acts,  204 
by  constable  and  clerk  for  recovery  of  money  under 

securities,  158 
descriptions  of  property  in,  25 
form  of,  230 
form  for  civil  debts,  251 

in  indictable  cases  for  summons  or  warrant,  286 
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COMPLAINT,  form  of,  in  indictable  oases,  374 
recovery  of  ootts  on  diamiMal  of,  202 
when  (m  oath,  43 
under  Alienf  Act,  form  of,  272 

COMPBOMISE  of  aaaaolt,  40 

CONGE  ALMENT  of  birth  not  triable  at  quarter  seauonB,  353 
baUin,360 

OONOURBENT  or  consecutive  sentencea,  107 

judgment  of  court  of,  jurisdiction,  84.    See  **  Estoppel.** 

CONDITIONAL  discharge  of  defendant,  145 

CONDITION  precedent,  419 

CONDITIONS  in  recognisance  (indictable  cases)  forms,  379 

CONFESSION  of  defendant,  when  admissible,  343—346 

CONSECUTIVE  imprisonments,  107 
with  fine,  108 

CONSOLIDATED  forms,  1886... 230 

CONSPIRACY,  jurisdiction  in,  894 

not  triable  generally  at  quarter  sessions,  353 
to  charge  felony,  costs,  475 
to  commit  felony,  costs,  475 

CONSPIBACT  and  Protection  of  Property  Act,  conviction 
under,  93 

CONSTABLE  to  serve  summons,  2 

to  attend  and  prove  service,  2,  5,  72 

warrant  of  arrest  directed  to,  21 

execution  of  unbacked  warrant  by,  24 

to  execute  distress,  97 — 101 

to  send  account  of  distress  costs,  116,  198 

to  make  complaint  for  recovery  of  sums  under  securities, 

158 
to  pay  sums  received  to  clerk  to  justices,  116 
costs  of,  for  conveying  to  gaol,  108 
assault  on,  varies  from  common  assault,  12 
of  borough,  baU  by,  192 
duties  oi^  in  brothel  prosecutions,  171 
arrest  of  fugitive  criminal  by,  301 
duty  of,  in  execution  of  search  warrants,  304 
apprehending  in  one  county  may  take  before  justice  of 

adjoining,  305 
for  county  when  to  act  in  borough,  306 
arrest  by  generally,  317 

arrest  under  Municipal  Corporations  Act,  1882... 319 
in  backing  warrants,  319 
costs  of  in  conveying  to  county  for  trial,  359 
execution  of  warrants  of  commitment  by,  377 
costs  of  conveying  to  gaol  on  committal  for  trial,  369 
form  of  order  for  costs  of,  385 
actions  against,  396 
table  of  fees  0^487 

CONTAGIOUS  Diseases  (AnimaU)  Act,  32,  36 

CONTEMPT  of  Court,  62 
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CONTINUING  offence,  what  ia,  57,  404 
instanoes  of,  57—60 
Id  yaooination  oases,  57 
penalty  imposed  for,  57 
oraelty  to  onildren,  57 
fine  under  Company  Act,  58 

CONVEYING  prisoners  to  gaol,  104 
costs  of;  105,  370 

CONVICTION,  without  previous  information,  3 
amendment  of,  175, 184 
on  view,  8 

Sowers  to  lustioes  to  conyict,  8 
uplioity  in,  49 
pronouncing  in  case  of  two  or  more  informations,  87 
of  aiders  and  abettors,  26 
form  of,  75,  78,  92 
informal,  81,  91,  94 
sufficiency  of  authorised  forms,  93 
requisites  of,  93, 113,  219,  229 
must  show  justice's  jurisdiction,  93 
to  follow  words  of  statute,  93 
replacing  informal,  79 
to  be  lodged  with  clerk  of  peace,  75,  78,  79 
of  seyend,  30,  94 

of  several,  adjudging  oostB  against  each,  105 
may  be  qualified  at  same  sitting,  91 
on  plea  of  guilty  by  unauthorised  attorney,  62 
of  assault,  bar  to  proceedings,  80 
defendant  entitled  to  copy,  91 
under  Conspiracy  and  Protection  of  Property  Act,  93 
what  amounts  to,  of  assault,  80 
when  bar  to  subsequent  charge,  81 
signing  by  justices,  114 
corporations,  recognizances  by,  424 
not  for  a  penalty,  106 

default  in  payment  under,  imprisonment,  125, 155, 201 
for  penalty  where  no  distress,  155 
appeal  from,  150, 174 
requires  two  justices'  signatures,  78, 114 
in  oooasioDal  oourt  house,  151 
petty  sessional  oourt  house,  35, 153 
Bfunmary  in  indictable  cases,  163 
proof  of  previous,  78, 146 
meaning  of,  in  brothel  prosecutions,  171 
forms,  79,  234—287 
certiorari,  to  remove  into  High  Court,  66 

See  *< Index  to  consolidated  forms,  1886  '*...220 
action  against  justices  upon,  397 
action  to  be  against  justice  making,  not  one  issuing 

warrant,  400 
when  affirmed  on  appeal  no  action  on  warrant,  405 
may  be  enforced  after  argument  of  case,  429 
appeals  against  summary,  not  affected  by  Baines'  Act, 

s.  1...431 
may  be  quashed  on  non-appearance  of  respondent,  184 
for  penalties  in  regard  to  municipal  elections  in  City  of 

London,  121 
form  of,  under  Youthfnl  Offenders  Act,  2G7 
[     15    ] 


Digiti 


zed  by  Google 


Index. 

OOPIES  of  depoeitioDB,  defendant  entitled  to,  371,  372 
nnder  Poor  Prifonen  Act,  372 

GOPTRIGHT  of  muBlc,  seizure  of  pirated  oopiee,  10 

CORONER,  justice  acting  as,  37,  290 

regulations  as  to,  in  relation  to  pnblic  proeecntioDS,  466, 
469 

CORPORATION  common  informer,  52 

member  of,  acting  as  justice  on  proeeeation  by,  64 
recognisance  of,  131 

CORROBORATION  required  under  Criminal  Law  Amend- 
ment Act,  342 

CORRUPT  practices,  justices  disqualified  for,  290 
limitaticm  nnder,  314 

at  p(u*liamentary  and  municipal  elections  not  triable  at 
quarter  sessions,  354 

COSTS  to  be  specified  in  convictions  or  orders,  93,  95 
power  to  award,  95, 129 
to  be  fixed  by  justices  personally,  96 
effect  of  section  18  of  11  &  12  Vict  c  43...95 
what  are  allowed  in  summary  matters,  95 
on  dismissal,  96, 108,  201 

how  recovered  from  complainant  on  dismissal,  96, 108 
of  distress  under  Elementary  Education  Act,  100 
of  order  for  payment  of  money  enforceable  as  civil  debt, 

126 
in  case  of  small  fines,  129 
payable  on  dismissal  of  trifling  information,  145 
of  summary  prosecution,  41, 170 
of  indictable  cases  dealt  with  summarily,  170,  222 
form  of,  249 
certificate  of,  169,  249 
in  brothel  prosecutions,  170, 171 
in  newspaper  libel,  172 
in  excise  matters,  206 
on  vaccination  order,  96 
in  case  of  child  or  young  person,  96 
nnder  Small  Tenements  Recovery  Act,  96 
in  sureties  of  peace,  160 
of  distress,  198 

in  actions  for  illegal  execution  by  distress,  194 
of  commitment,  102 

where  order  not  for  payment  of  money,  104 
where  conviction  not  for  penalty,  104 
of  constable  conveying  to  gaol,  108, 190,  370 
ofappeal,  109,  111,  185 
certificate  of,  109 
taxation  of.  Ill 

general  rules  as  to,  on  appeal.  111 
poor  rate  appeals,  110 
of  plaintiff  in  enforcing  order,  228 
form  of  distress  warrant  for,  241 
account  of,  in  distress  form,  242 
of  conveyance  to  county  for  trial  where  examination  was 

in  another  county,  859 
of  conveyance  to  gaol,  105,  370 
of  conveyance  when  prisoner  required  to  pay,  370 
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COSTS  in  action  against  justices,  405 

of  rule  to  justices  in  Queen's  Bench,  401, 405 

on  prohibition  of  action  hj  judge,  405 

on  argument  of  special  case,  4^ 

on  rule  to  state  case,  425 

justices  not  liable  for,  on  statement  of  case,  426 

of  enforcing  recognisance  in  respect  of  special  case^ 
429 

under  Baines'  Act,  on  appeal,  432,  483, 438 

on  adjournment  of  aupeal,  432 

of  defence  under  vexatious  Indictments  Act  on  ac- 
quittal, after  prosecutor  has  been  bound  over,  454 

of  prosecutionB  before  magistrate,  473  et  seq, 

regulations  goyeming  allowances,  482 — 486 

how  paid,  where  no  county  rate,  475 

in  felony  and  misdemeanor,  473,  480 

of  defendant's  witnesses  on  conunittal  for  trial,  481 

scale  of  allowances,  482 

remission  of,  129 

against  the  Crown,  427 

COUNSEL,  appearance  by,  8,  62,  78,  351 

application  for  rule  against  justice  can  only  be  made  by^ 

405 
review  of  aflSdavits  of  justices  on  appeal  to  High  Court 

though  no  appearance  by,  409 
on  argument  of  special  case,  426 

COUNSELLING  ofEences,  26,  210 

COUNTY  Council,  recognizance  not  required  by,  in  appeal,  183,. 
424 

COUNTY  defined,  203,  503 
assault  on  officers,  44 
jurisdiction  in  detached  parts,  36,  308 
property  o^  25 
treasurer,  117,  446,  474 
jurisdiction  of  justices  in  adjoining,  305 
constable's  duty,  306,  396 
justices  for,  at  large,  may  act  for  it  in  adjoining  cities,. 

places,  &c.,  33,  34,  305 
meaning  of,  503 

meaning  of,  in  Poor  Law  Amendment  Act,  35 
meaning  of,  in  qualification  of  justice  for  county,  289 

COUNTY  rate,  how  certified  costs  paid  where  no,  475 

for  purposes  of  committal  for  trial,  certain  towns  to  be 

consiuered  as  adjoining,  478 
meaning  of,  in  past  Acts,  503 

COUNTY  court,  limitation  in  alternate  proceedings,  57 
declaration  before  registrar  of,  195 
actions  in,  against  justices,  405 

COUNTY  Juries  Act,  justices  sitting  in  petty  sessions  under, 
to  revise  jury  lists,  not  a  court  of  S.  J.  A. — no  power 
to  state  a  case,  188, 415 

COURT  of  Appeal,  meaning  of,  504 
in  Ireland,  504 

COURT  of  assize,  meaning*of,  504 
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COURT  of  qiuurter  aesBions,  meaning  of,  506 
COURT  honae  to  be  appointed  by  jnatioei,  150 

COURT  of  inmmary  jorisdiction  defined,  151,  152,  153, 176, 

294,504,505 
final  judgment  ol^  conclosiye  between  tame  parties  on 

tame  matter,  84 
in  poor  rate  summonses,  53 
what  o(nistitntes  a,  61 
when  hearing  indictable  cases,  152,  343 
costs  on  committal  for  trial  by,  473 
contempt  of,  62 

CRIMES  triable  summarily  under  Act  of  1879...32,  209 
brothel  keepers,  170 
newspaper  libel,  172 

CRIMINAL  Evidence  Act,  1898...41,  76, 847,  456,  458—461 

applies  to  all  criminal  proceedings,  41 

competency  of  husband  and  wife,  76,  458 

not  to  aifect  section  18  of  Indictable  Ofienoes  Act,  1848, 
348,  456,  458 

person  chaj'ged  not  to  be  called  except  on  own  appli- 
cation, 458 

may  be  cross-examined,  459 

can  make  statement  to  jury  without  being  sworn,  348 

although  defended  by  counsel,  348,  461 

not  to  be  asked  if  be  has  been  previously  convicted,  &c., 
459 

exceptions,  459 

to  give  evidence  from  witness-box,  459 

unless  ordered  by  court,  459 

evidence  of  person  charged,  459 

rieht  of  reply,  459 

oauing  of  wife  or  husband  in  certain  cases,  459 

application  of  Act  to  Scotland,  459 

provision  as  to  previous  Acts,  460 

not  to  extend  to  Ireland,  460 

schedule  to  Act,  460 

when  no  other  evidence  called,  prosecution  may  sum  up 
and  comment,  461 

when  evidence  involves  imputations  upon  witness  in 
case,  461 

CRIMINAL  Justice  Administration  Act,  1851. ..441,  475 

CRIMINAL  Law  Amendment  Act,  1867...45d,  ^1 

statement  of  person  dangerously  ill  under,  838,  456 

search  warrant  may  issue  under,  304 

depositions  under,  475 

costs  of  witnesses  for  defendant,  481 

Public  Prosecutor,  when  not  liable  for  costs  under,  455 

oath  under,  455 

declaration  by  dying  person  under,  457 

CRIMINAL  Law  Amendment  Act,  1885...170,  314 
right  to  trial  by  jury,  148 
limitation  under,  314 
oath  not  reauired,  when,  342 
offences  under,  not  triable  at  quarter  sessions,  354 
search  warrant  under,  how  executed,  305 
corroboration  required  under,  342 
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CBIMIXAL  Law  Amendment  Act,  1885,  ooets  of   misde- 
meanora  under,  474,  475 
keeping  dlBorderly  home,  171 
onswom  statement  of  child  not  a  deposition,  334 

CBDflNAL  lunatics,  jurisdiction  in  orders  relating  to,  33 

CRIMINAL  Law  Act,  1826... 449,  473 

proTisions  to  apply  to  all  justices,  450 
offences  under,  450 

CRIMINAL  matters,  no  appeal  from  Divisional  Court  in  cases 
dealing  with,  179,  427 

CRIMINAL  proceedings,  no  abatement  on  informant's  death, 
20,  89, 192 

CRIMINAL,  distinction  between,  and  civil,  57,  76,  427 
fugitive,  arrest  of,  801 

CRIMINATING  questions,  witness  may  refuse  to  answer,  41 
admissibility  of  answers  to,  on  another  matter,  346 

CROPS,  setting  fire  to,  &c.,  not  triable  at  quarter  sessions, 
853 

CROSS-EXAMINATION  by  counsel  or  attorney  (summary), 
62 
indictable,  343 
by  accused,  333,  339 
of  accused,  459 

CROWN  fines,  224 

remission  of,  119 

CROWN  Office  Rules,  as  to  prisoners  as  witnesses,  329 
as  to  bail,  365 

as  to  hearing  of  argument  of  special  case,  425 
as  to  copies  of  special  case,  429 
as  to  mandamu$  to  justices  to  state  case,  429 
as  to  habeas  corpus^  303 
as  to  copies  for  judge's  use,  429 
subpoena,  39 

CROWN,  cosU  against,  in  spedal  case,  112,  427 

CRUELTY  to  animals,  limitation,  44 
men$rea  in^  29 
transitory  offence,  201 

CUMULATIVE  sentences  in  assault,  149 

CUSTODY,  to  detain  a  person  in,  warrant,  376 

CUSTOM,  evidence  of,  in  claim  of  right,  70 

CUSTOMS  offences,  jurisdiction  in,  38,  74,  293,  299 
when  boundaries  doubtful,  299 

application  of  Summary  Jurisdiction  Acts  to,  121,  20G 
limitation,  313 
appeal  in,  not  affected  by  Baines'  Act,  431,  435 

CV8T08  rottdorum,  289 

DAMAGES  payable  on  diamissal  of  charge,  145 
in  actions  against  justices,  407 

DAY,  fractions  of,  not  to  count,  44 
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DEATH  of  instioe  no  yacation  of  prooeet,  16,  20,  294 

of  informer,  or  oomplainant,  does  not  abate  criminal 

prooeedingB,  20, 89, 192 
of  refpondent  in  special  case,  424 
of  deponent,  depodticm  may  be  read  after,  330 

DBBTOR,  oommittal  of;  190 

treatment  of,  while  in  prison,  498 
payment  b^  and  diacbttfge  of,  228 
cannot  be  imprisoned  again  for  same  debt,  190 

DEBTORS  Act,  1869,  applies  to  summary  proceedings,  102 
applies  to  dvil  debt  proceedings,  102 
reooyery  of  appeal  costs,  102 
eyidence  as  to  misdemeanors  under,  350 
offences  under,  triable  at  quarter  sessions,  354 
commitment  under,  in  respect  of  small  debts,  491 

DEOISIONS,  review  of  justices',  408 

(^  Superior  Court  on  cases  stated,  when  final,  426 
of  quarter  sessions  final,  434 

DEFECT  in  form  of  summons  or  warrant,  2,  22 
in  information,  11 
in  distress  warrant,  194 
in  commitment,  194 

DECLARATION,  proof  of  seryioe  by,  195, 282,  313 
in  what  case,  195, 196 
•  form  of,  195,  249 
fee  for  taking,  228 
of  dying  person,  340,  457 
taking  out  of  jmisdiction,  32 
statutory,  in  past  and  future  Acts,  meaning  of,  508 

DECLINING  jurisdiction  by  justices,  404 

DEEDS,  offences  relating  to,  not  triable  at  quarter  sessions, 
363 

DEFECT  in  summons,  &c.,  cured  by  appearance,  7,  73 
in  grounds  of  appeal  (Baines*  Act),  431 

DEFENDANT  to  be  told  of  right  to  jury,  146 
admission  of,  74,  343 
summons  to,  form,  230 
warrant  of  arrest,  232 
to  be  asked  if  he  has  witnesses,  347, 455 
depositions  of  witnesses  of,  how  taken,  347, 455,  456 
when  entitled  to  copy,  371,  372 
for  poor  prisoners,  372,  463 
costs  of,  481 
notice  to,  of  intention  to  take  statement  under  Russell 

Gumey's  Act,  343, 457 
to  be  present  at  taking  of  statement,  457 
expenses  at  Central  Criminal  Court,  481 

DEFINITIONS,  under  Summary  Jurisdiction  Act  of  1879... 
202 
official  in  past  and  future  Acts,  503 
judicial  in  past  and  future  Acts,  504 

DEMAND,  limitation  dates  from,  55 

DEMOLITION  of  building  within  Summary  Jurisdiction  Act, 
1848...16 
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DEPOSITIONS  in  case  of  fiunmary  trial  of  indictable  oifenoe, 

184 
DEPOSITIONS,  how  taken,  830, 882, 861 

as  to  le^ble  writing  of;  388,  855 

as  to  initialing  alterations  in,  838 

caption,  381 

signatnre,  830, 831,  355 

when  admlBsible  eyidence,  382,  835,  389,  341 

of  witness  UDable  to  travel,  837 

when  read  before  g^rand  jory,  884 
I  before  petty  jury,  334 

evidence  on  any  Bubs6<}uent  charge,  835 

under  Merchant  Shipping  Act,  ^ 

under  Prevention  of  Gruelty  to  Children  Act,  840 

to  be  read  over  to  accused,  848 

of  accused  person's  wituesses,  347, 455 

to  be  transmitted  to  court  of  trial,  351,  355,  455 

copies,  871,  456 

wben  defendant  entitled  to,  871, 372 

for  poor  prisoners,  372,  463 

form  of,  378 

fees  of  derk  as  to  copies  of,  479 

to  be  sent  to  Public  rrosecntor,  when,  466 

under  Bussell  Gumey's  Act,  338 

under  Prevention  of  Gruelty  to  Children  Act,  840,  342 

taking  on  type-writer,  338 

of  dying  person  when  not  admissible,  840 

to  be  sent  to  court  of  trial,  as  soon  as  practicable  after 
prisoner  committed  for  trial,  355 

exhibits  to  be  delivered  at  same  time,  355 
DEPOSIT  of  money  in  lieu  of  recognizance,  on  appeal  to 
quarter  sessions,  157, 174, 183 

in  statement  of  case,  182,  424 

under  S.  J.  Act,  1879... 157 
DEPUTIES,  appointment  of,  490 
DESCRIPTION  of  goods,  Ac,  25,  26 

DESTROYING  fences,  right  to  jury,  148 
vegetables,  right  to  jury,  148 

DIRECTIONS  of  Secretary  of  State  under  Aliens  Act,  274 

DISCHARGE  of  accused  conditional,  145 
form  of,  239 
on  payment  of  penalties,  113 

DISCRETION  of  justices,  10, 77 
as  to  issue  of  warrants,  19 
as  to  issue  of  summonses,  210,  313 
as  to  hard  labour,  125 

as  to  issue  of  process  in  indictable  cases,  310,  312,  818 
as  to  committal  for  trial,  368  ' 

as  to  bail,  365 
no  action  for  proper  exercise  of,  400 

DISMISSAL  certificate,  75,  79,  240 

order  of,  to  be  transmitted  to  clerk  of  peace,  75, 165 

of  trifling  charge,  145 

same  as  acquittal  by  jury,  164 

costs  from  complainant  on,  108 

form  of  order  of,  239 
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DISMISSAL   oeitiflcate,  form  of  order   of  diBmisMl  with 
damages,  239 
of  information,  or  complaint,  78 
cottt  on,  recoverable  as  civil  debts,  95 

DISOBEYING  summons,  17 
orders,  99 

DISORDERLY  prisoner  in  court,  trial  of,  330 

DISTANCE,  how  measured,  23, 510 

DISTRAINT,  account  of  charges  incurred  in,  to  be  sent  to 
clerk  of  court,  198 

DISTRESS  warrant  issued  by  one  justice,  97, 113, 154 
discretion  as  to  issue,  100, 155 
when  to  issue,  79»  96 

when  issued  without  previous  summons,  19 
dami^es  for  illegal  execution  of,  197 
procedure  on  execution,  100, 197 
fonnal  order  need  not  be  drawn  up  before  issue,  79 
postponement  of  execution,  155 
when  not  sufficient  distress  in  jurisdicti<Mi,  97 
execution  in  Scotland,  281,  283 
commitment  of  defendant  after  issue,  101 
release  of  defendant  after  issue,  100 
committal  to  prison,  100, 104 
commitment  rorms,  242,  243 
oop7  order  to  be  served  before  execution,  98 
on  payment  of  costs  of,  discharge,  113 
unoer  Elementary  Education  Act,  100 
sums  levied  under,  to  be  paid  to  clerk,  116 
where  no  remedy  provided  in  defSeiult,  103 
where  no  goods,  155 
form  of  indorsement,  242 
account  of  charges  on,  242 
where  committal  directed  in  default,  103 
11  &  12  Vict.  c.  43,  applies  where  no,  103 
warrant  of,  not  to  be  void  for  defects,  194 
forms  of,  240-^244 

And  tee  **  Index  to  Forms,''  221 
under  Merchant  Shipping  Act,  199 
form  of,  254 

irregularity  in  issue,  no  action  for,  400 
for  arrears  under  Youthful  Offenders  Act,  264 
commitment  in  lieu  of,  265 
commitment  in  default  of,  266 
illegal  action  against  justice  for,  398 

DISTRESS  for  Rates  Act,  1849,  service  of  summons  under,  6 

DISTRICT  auditor,  recovery  of  sums  by,  219 

DISTRICT  rates  are  civil  debts,  190 

DIVISIONAL  Court,  appeal  from,  in  cases  stated  by  justices, 
427 

DIVISIONS  of  prisoners,  498 

DOCUMENTS,  production  of,  justice  no  power  to  compel,  30 
signature  to,  by  rubber  stamp,  15 
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DOGS,  inland  reyenue  offenoee  relating  to,  207 
Btealing,  right  to  jury,  149 
keeping  withont  Uoenoe,  48 
Act  Boles,  1906...512 

DUPLIGITT  in  informations,  &o.,  48 ;  and  tee  **  Variance.'* 
in  conyiotion,  49 

DYING  declaration,  when  received  in  eyidenoe,  340 
d^)O0ition,  340,  456 
taldng,  not  in  open  ooort,  154 


BJU8DEM  generU,  words,  16 

ELECTION  to  go  to  trial,  146 

ELEMENTARY  Education  Act,  costs  of  distress,  100 

child  may  be  sent  to  indostmal  school  under,  139 

case  stated  under,  426 

forms  under,  269— 271 

EMBEZZLEMENTS  by  oyerseers  of  poor,  25 
trialbypury  in,  148 
when  triable  summarily,  209 

EMPLOYERS  and  Workmen  Act,  1875,  service  of  person 

under,  6 
rules  of  1886,  under,  276 
forms  of  1886,  under,  279 
fees  under  rules  of  1886... 278,  280 
six  months*  limit,  under  S.  J.  Act,  1848,  does  not 

apply,  53 

ENFORCEMENT  of  recognizances,  130 ;  and  see  **  Recogni- 
zance." 

ENGLAND,  Irish  warrant  may  be  backed  in,  322 
Scotch  warrant  in,  325 

ENGLISH  process,  serrioe  of  in  Scotland,  281 
warrants  backed  in  Ireland,  321 
ship,  what  is,  297,  298 

ESTOPPEL,  rule  of  law  in,  4, 15, 184 

69  parte  order  for  destruction  of  meat  whether  an,  on 
subsequent  summons,  9 

cases  of  waiver  are  cases  of,  14 

in  assault  cases,  81 

in  unlawftil  detention  of  goods,  84 

after  illegal  arrest,  83 

judgments  of  courts  of  concurrent  jurisdiction,  &c..  84 

ESTREAT  of  recognizance,  22,  78,  90 

EVIDENCE  of  parties,  38 

full  note  to  be  taken  under  S.  J.  (Married  Women)  Act» 

1895.. .90 
of  husband  and  wife,  41,  76,  458,  459 
of  accused  parties,  458 
admissibility  of,  in  false  pretences,  214 
power  of  justices  to  compel,  42 
And  see  *' Criminal  Evidence  Act,*'  458 — 461 

EXAMINATION  of  witnesses  summarily,  37,  74 
in  indictable  cases,  829 
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BXOEPTIONS,  &a,  by  whom  to  be  proved,  193 
negatiTing,  50 

EXCISE  matters,  juriBdiotion,  36 
informer  in,  50 
mitigation  of  penalties,  206 

appeal  is  not  affected  by  Haines'  Act,  481,  485, 436 
application  of  penalties,  206,  207 
costs  as  to,  206 

EXHIBITS  to  be  sent  with  depositions  to  oonrt  fior  trial,  355 

EX  Puli^T^  proceedings  on  non-i^jpearance,  2,  8,  7—10, 18,  72 
what  snifloient  proof  of  service  in,  7 
without  previous  summons,  9 
for  seizure  of  intoxicants,  9 
destruction  of  meat,  9 
orders  legally  made  igpqulre  no  summons,  2 
after  disobecuence  to  previous  summons,  17 
rule  as  to,  7 

EXPENSES  before  magistrate,  478,  482 
expert  witnesses  expenses  to,  482 
where  no  committal,  478 
of  prosecutions,  473,  et  seq. 
railway  fare,  485 

EXPLOSIVES  Act,  right  to  trial  by  jury  for  offences  under, 
148 
jurisdiction,  294 
search  warrant  may  issue,  304 

EXPULSION  of  alien,  272,  278,  274,  275 

EXTRADITION  Act,  292 

FACT,  ouestions  of,  rule  to  justices,  404 
what  Is  adjudication  on,  404 
statement  of  case  on,  411 

FACTORY  Acts,  interest  of  justices,  67 
limitation,  44 
service  of  summons,  &c.,  under,  7 

FALSE   Personation    Act,  offences   not    triable  at  quarter 
sessions,  354 

FALSE  pretences,  restitution  of  property,  166 
bail  in,  360 
costs  in,  474 
Summary  Jurisdiction,  as  to,  215 

FALSIFICATION  of  Accounts  Act,  costs,  480 

FEES,  remission  of,  129,  224,  443 

of  justices'  clerks,  115 ;  and  Me  ** Clerk  to  Justices" 
schedule  of,  for  drawing  case,  430 
clerk  of  justices  to  account  for,  443 
adjusted  by  Secretary  of  State,  115 
recovery  of,  115 
who  liable  for,  115 

under  Employers  ard  Workmen  Act,  280 
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FBLONY,  indictment  for,  after  oonviotion  of  mifldemeanor  for 

8ame&cto,85 
what  not  triable  at  quarter  searioDB,  353 
attempt  to  oommit,  ooets  in,  474 
ooet  in  any,  478 
duty  of  jnatioee  on  charges  of,  under  Criminal  Law  Act, 

1826... 449 
aoceeeories  in,  27,  37 

PENCE  destroying,  right  to  jnry,  148 

FENCE  stealing,  149 

FERTILIZERS  and  Feeding  Staffs  Act,  summons  under, 
14, 19 

FINE,  defined,  203 

part  payment  at  prison,  126,  229,  498, 499 

instead  of  imprisonment,  124 

mitigation  of,  124,  206 

restriction  on,  in  case  of  children,  132 

proceeds  of  forfeiture  disposed  of  as,  194 

recovery  of,  Summary  Jurisdiction  Act,  1884...217 

small,  costs  in,  129 

justice's  clerks  account  of,  223 

FIRE,  setting,  to  crops,  &c.,  not  triable  at  quarter  sessions,  353 

FOOD  and  Drugs  Act,  limitation  to  proceedings,  44 
service  under,  6 
summons  under,  13 

FOREIGN  ship,  defined,  298 

FOREIGNERS,  offences  by,  on  high  seas,  298 

FORFEITURES,  not  pecuniary,  disposal  of,  194 
of  recognizances,  130 
form  of  summons  for,  231 
of  pirated  musical  copies,  10 

FORGERY,  of  pawnbrokers'  certificate,  148 
of  pedlars*  certificates,  149 
jurisdiction  in,  299 
search  warrant  in,  304 

FORM,  defect  in,  of  information,  11 
of  summons  or  warrant,  2,  22 
in  distress  warrant,  or  commitment,  194 

FORMS,  in  schedule  (1886),  vaUd,  119 

index  to  summary  jurisdiction  forms,  220 — 222 

of  indorsement.  Summary  Jurisdiction  (Process)  Act,  285 

rules  of  1886,  as  to,  229 

annulment  of  old  forms,  229 

in  indictable  cases,  valid,  372 

under  Employers  and  Workmen  Act,  1875... 279 

FORTHWITH,  meaning  of,  80 

FOUND,  meaning  of,  in  regard  to  jurisdiction,  297,  299 
FOUND  committing,  meaning  of,  318.    /Sue  **  Arrest." 
FRACTIONS  of  a  day  do  not  count,  44 

FRAUDULENT  removal  of  goods,  jurisdiction,  36,  72 
appeal,  177 
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FBESH  pusiiit,  21,  317 

distance,  how  measured,  23, 817 

FBIENDLT  sooieties,  sernoe  of  prooess  on,  6 
statement  of  case  in  relation  to,  415 

FRIVOLOUS  appUoation  for  case,  414,  417,  425,  432 
grounds  of  appeal  under  Baines*  Act,  431 

FUGlTlVJfi  offenders,  statute,  292 
airest  of;  by  constable,  301 

FUTURE  Acts,  application  of  Summary  Jurisdiction  Acts  to, 
204 


GAME  Acts  relating  to,  limitation,  44,  313 
claim  of  right  under,  68,  71 
entering  luid  armed  in  pursuit,  354 
trespass  in  pursuit,  jurisdiction,  68,  69,  71 

GAMING-HOUSE,  right  to  jury,  148 
master  and  servant  keeping,  30 
as  to  conyiction  for  keeping,  426 

GAMING  Act,  search  warrant  may  issue,  304 
conyiction  under,  3 

GAOL,  conyeying  to,  on  committal  for  trial,  367 
goyemor  of,  may  take  recognizance,  196 

GAOLER  to  pay  sums  to  clerk  to  justices,  117 
receipt  for  prisoner,  385 

GAS  company,  justice  interested  in,  66 

GENERAL  sessions,  appeal  to,  111,  174 

GEOGRAPHICAL  and  colonial  definitions  in  future  Acts,  507 

GOLD  and  Silver  Wares  Act,  search  warrant  under,  304 

GOOD  Friday,  term  of  imprisonment  expiring  on,  500 

GOODS,  unlawful  detention  of,  72,  84 

dismissal  of  summons  for  detaining  no  bar  to  action,  84 

impounding  on  distress,  197 

unlawfully  pawned,  order  as  to  delivery,  84 

GOVERNOR  of  colony,  offence  by,  295 
definition  of;  298 

GOVERNOR  of  gaol,  certificate  of  recognizance,  250 
recognisance  may  be  taken  before,  196,  225 
rule  as  to,  225 

warrant  of  deliverance  on  bail  to  be  sent  to,  367 
form  of  such  warrant,  384 
liability  of,  for  detaining  prisoner  on  bad  conviction, 

102 
or  on  original  warrant  when  appeal  to  quarter  sessions 

conviction  varied.  111 
to  receive  and  detain  alien  with  respect  to  expulsion, 

274 

GOVERNMENT  stores,  search  warrant  may  issue,  304 

GRAND  jury,  warrant  to  issue,  on  certificate  of  bill  found  by, 
301 
when  depositions  read  before,  334 
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GBOGEBS'  licence,  interoflted  josticeB,  65 

GROUNDS  of  appeal,  174, 179 

of  justices*  decision  in  affidavit,  408 
in  statement  of  case,  409 
under  Baines'  Act,  431 
defeotive,  481 
amendment  of,  481 
ftiTolons,  432 

GUARDIAN  defined,  203,  204 

appointment  of,  to  child,  by  Chancery  Division,  140 
nnder  Touthfhl  Offenders  Act,  204 
clerk  to,  may  act  as  attorney,  62 

GUARDIANS  and  union,  meaning  of,  507 

GUERNSEY,  backing  warrants  in,  24, 122,  324,  387 

GUILTY  knowledge,  28.    &e  "  Mens  rea." 


HABEAS  eorpuB,  writ  of,  for  witnesses  in  prison,  38,  39 

of  person  indicted,  but  in  custody  for  another  offence, 

202 
appeal  from  Divisional  Court  on  refusal  of,  query,  427 
not  required  where  order  of  court  to  bring  up  prisoner 

indicted  and  under  sentence  for  other  offence,  458 
rules  of  1906  relating  to,  308 

HACKNEY  Carriage  Act,  limitation,  44 

HANDWRITING,  proof  of  signature  of  justice,  195 

HARBOUR  offences  in  (summary  jurisdiction),  200 
indictable,  295 

HARD  labour,  when  imposed,  94,  96, 123, 125, 137 
treatment  of  prisoners  without,  125,  498 

HEARING,  separate,  where  several  defendants,  31,  32 
of  complaints,  &c.,  60,  72,  77, 113 
what  is  sufficient,  for  certificate  of  dismissal,  8:{ 
adjournment  Cq.v.)  in  defendant's  absence,  2, 18,  72 
of  indictable  offences  summarily  dealt  with,  151,  159, 

163,  209 
charges  may  be  preferred  at,  although  not  included  in 

warrant,  3 
See  "A^fournment." 

HIGHWAY,  encroachment  on,  56 
offences  on,  200 

appeal  from  Divisional  Court  on  case  stated  on  order  to 
repair,  427 

HIGHWAY  Acts,  limitation  of  proceedings,  56 
statement  of  case  under,  417 

no  appeal  to  quarter  sessions  under,  except  in  case  of 
conviction,  178 

HIGH  Court,  meaning  of,  504 

no  power  to  reduce  penalty,  428 
HIGH  seas,  offiences  on,  295 

warrant  for  offences  on,  295 

jurisdiction  on,  295 
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HIGH  seas,  British  ship  on,  297' 
offences  by  foreigners  on,  298 
where  dealt  wi^  298 

when  boundaries  doubtful  in  customs  ofTenoes,  deemed 
to  be  an  offenoe  on,  299 
HOMICIDE  not  triable  summarily,  132,  214 
HORSEFLESH,  Sale  of,  Act,  searoh  warrant  may  issue  under, 

304 
HOUSE  in  filthy  condition,  informant,  50 
HU8BAND,  when  competent  witness  a^lnst  wife,  41, 76 
competent,  witness  to  means  (judicial  separation),  76 
liability  of,  lunatics,  122 
See  alto  •*  Wife  "  and  "  Witness." 

ILLEGAL  prooesB,  arrest  on,  73 
charges  on  distress,  197 

IMPLIED  jurisdiction,  32, 205 

IMPOUNDING  goods  on  distress,  197 

IMPRISONMENT,  time  of,  how  calculated,  104 

term  of,  expiring  on  Sunday,  Christmas  Day,  or  Good 

Friday,  500 
in  fault  of  distress,  96, 101 
in  default  of  sureties,  160 
where  authorised  by  statute,  distress  may  in  all  oases 

issue,  103 
in  default  of  distress  for  costs  on  order  not  for  payment 

of  money,  106 
for  further  term  where  costs  on  oonTiction,  other  than 

for  penalty,  are  not  paid,  106 
when  authorised  by  statute  may  be  dispensed  with,  124 
scale  of,  in  default  of  payment,  125 
with  hard  labour,  where  given  in  default  of  paying  fine, 

125 
where  no  goods  to  distrain,  155 
where  part  of  sum  under  oonviction  has  been  paid  by 

instalments,  155 
for  noD-complianoe  with  order  of  court,  188 
provisions  of  S.  J.  Act,  1879,  to  apply  to  sums  not  civil 

debts,  201 
without  option  of  fine,  entitles  to  appeal,  150 
for  three  months  entiUes  to  trial  by  jury,  147 
three  months  does  not  include  imprisonment  in  de&ult 

of  sureties,  150, 158 
cumulative,  limit  to  total  period  in  assault,  149 
for  subsequent  offence,  when  commencing,  107 
on  concurrent  or  consecutive  sentences,  108 
form  of  commitment  for,  244 
of  prosecutor  and  complaioant  on  non-payment  of  costs, 

108 
in  case  of  child  summarily  tried,  132 
in  case  of  adult  (summary  trialX  140 
Id  case  of  adult  on  plea  of  guilty,  141  • 
in  case  of  juvenile  offender,  137 
may  be  mitigated  to  fine,  124,  205 
of  married  women,  191 

See  "  Mitigation  of  Punishment." 
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INDECENT  expoBare,  baU  in,  361 
oott8,474 

INDICTABLE  oflenoes  to  be  sammarily  dealt  with  on  fixed 
days,  151 

what  can  be  fo  dealt  with,  209,  350 

JQstioe  acting  in  relation  to,  in  oonrt  of  Bummary  juris- 
diction, 152 

remand  in,  356 

remand  in  (^tummary  Jurisdiction),  159 

fonunary  jurisdiction  in,  163 

regulations  of  Summary  Jurisdiction  Ao^  1879. . .  1 63 

local  jurisdiction  of  court  of  summary  jurisdiction  in, 
163 

evidence  as  to,  before  iustices,  348 

costs  of  prosecution  before  justices  on  committal  for 
trial,  474,  482,  487 

INDICTABLE  Offences  Act,  1848,  proTisions  as  to  backing 
apply  to  Summary  Jurisdiction  Act,  1848... 22 
justices  acting  under,  is  a  court  of  summary  jurisdiction, 
196 

INDICTMENT  when  barred  by  summary  conviction,  88, 184 
previous  conviction  on,  143, 146, 164 
effect  of  summary  conviction  for  offence  triable  on,  163 
where  found  by  grand  jury  against  person  at  large,  801 
found  at  quarter  sessions  when  triable  at  assizes,  353 
amendment  of,  under  Baines*  Act,  434 

INDICTMENTS,  clerk  of,  certificate  of,  302 

INDORSEMENT  in  Summary  Jurisdiction  (Process)  Act, 

285 
form,  under  rules  of  1886... 245 
form  of,  on  forfeiture  of  recognizance,  246 
on  mitigation  of  forfeiture,  246 

See  "Backing." 

INDUSTBIAL  school,  child  may  be  sent  to,  133, 138 

may  be  committed  to  care  of  relation,  instead  of,  136, 

139 
statute  as  to,  137, 138 

under  Elementary  Education  Act,  139,  269 
child  living  with  prostitutes,  139,  270 
cannot  be  detained  after  16  years  of  age,  139 

INDUSTRIAL  Schools  Act,  forms  under,  269 

INEBRIATES  Act,  offences  under,  141 

application  of  S.  J.  Act,  1879,  to,  141,  210 
,  detention  under,  141 
expenses  of  prosecution  under,  474 

INFANT  Life  Protection  Act,  right  to  jury,  148 

INFANT  incapable  of  rape,  135 

can  be  convicted  as  a  principal  in  second  degree,  135 
convicted  of  felony.  Court  of  Chancery  may  appoint 

guardian,  140 
oases  of  murder  by,  136 
liability  of,  for  misdemeanor,  18G 

INFIRM  witnesses,  39 
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INFORMANT,  oonduot  of  summary  case  by,  62 
who  may  be,  50 

in  offenoes  against  pnblio  pdioy,  51 
in  assault  nnwiUing  to  prosecute,  42 
where  the  penalty  is  for  protection  of  private  interests,  52 
a  competent  witness,  89 
death  o(  no  abatement,  20 
non-appearance  of,  information,  &c.,  dismissed,  73 
notice  to,  of  defendant's  apprehension,  73 
payment  of  costs  by,  106 

INFOBMATION  (Summary),  distinction  between,  and  com- 
plaint, 3 

nnder  Summary  Jarisdiotion  Acts,  1, 113 

before  one  justice,  1 

before  any  two  justices,  32 

certificate  of  dismissal  of,  79 

foundation  for  justice's  authority,  3 

how  to  be  laid,  45 

whether  in  writing,  3, 13,  43 

on  oath  for  warrant,  2 

ol:geotion  to  form  of,  2 

descriptions  of  property  in,  25 

▼ariance,  43,  44 

contents,  45,  46 

one  offence  only,  47 

for  several  acta  constituting  one  offence,  47 

joint  and  several  convictions,  SO,  94 

for  joint  and  several  offences,  80 

who  to  lay,  50,  207 

to  be  in  specified  time,  53 

negativing  exceptions  in,  50,  75 

against  principals  and  accessories,  47 

hearing  of,  60,  74 

dismissal  of,  on  non-appearance,  75,  91 

dismissal  in  trifiing  charges,  145 

costs  on  dismissal,  108,  201 

sums  leviable  by  distress  without,  are  civil  debts,  201 

form  of,  230 

admission  by  defendant  of  truth  of,  74 

two  informations  for  two  offences,  justices  must  dispoee 
of  one  before  proceeding  on  second,  49 

under  Public  Health  Act,  49 

under  Prevention  of  Cruelty  to  Children  Act,  47 

under  Sunday  Observance  Act,  51 

where  iustices  equally  divided  on,  88 

on  disobedience  of  order  on  parent,  &c,  for  contribution^ 
form  of,  262 
INFOBMATION  {Indictable)  against  governor  of  colony,  295 

on  oath  for  warrant,  308 

not  on  oath  where  for  summons,  309 

defects  in,  308 

when  to  be  in  writing,  308,  809 

issue  of  process  on,  809 

form  of,  374 

justice  not  bound  to  grant  copy,  310 

under  Prevention  of  Corruption  Act  to  be  on  oath,  309 
INFORMER,  death  of,  does  not  abate  criminal  proceedings,  20 

prosecuting,  62 
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INLAND  reveniie  offences,  121,  207 

not  affected  by  Baines'  Act,  431, 435 
penalties  as  to  dogs,  206 

INNOCENT  porohaser  of  stolen  goods,  165,  457 

INSPECTOR  of  police  present  during  whipping,  132, 137 

INSTALMENTS,  payment  by,  127, 129,  499 
default,  128 

separate  committal  for  each  non-payment,  128 
reduction  of  imprisonment  where  penalty  partially  paid 

by,  155,  499 
rule  of  1886  as  to,  224 

INTERESTED  justices,  general  principles,  62 
bias  to  be  real  and  substantial,  64 
waive/  of  interest,  63 
.  statutory  disqualification,  37,  66 
may  act  under  statute  though,  67 
instances  of,  67 
justice  as  ratepayer,  36,  65,  67 
iu  removal  of  nuisance,  65 

INTERPRETATION  Act,  1889...502 

INTERPRETERS,  expenses  as  to,  482 

INSTITUTION  of  prosecution  under  sale  of  Food  and  Drugs 
Act,  45 

IRELAND,  English  warrants  backed  in,  321 
Scotch  in,  324 

Baines*  Act  does  not  extend  to,  438 
Criminal  Evidence  Act,  1898,  not  to  extend  to,  460 

IRISH  warrants,  322 

who  to  back,  322 

in  Channel  Islands,  323 

in  Scotland,  325 

IRREGULARITY,  waiver  of,  13 

one  justice  present  during  hearing,  14 

cured  by  defence,  7,  73 

in  matter  essential  to  jurisdiction,  15 

in  issue  of  distress  warrant,  no  action  for,  400 

JERSEY,  warrants  in,  24, 122,  324,  386 

JERVIS*  Acts,  2 

JOINT  and  several  offences,  separate  penalties  on  each  defen- 
dant, 30 
assault,  when  each  defendant  tried  separately,  31 
information  against  several,  penalty  single,  30 
conviction,  power  of  Divisional  Court  m  respect  of,  on 
case  stated,  428 

JOINT  stock  company,  service  on,  7 

JUDGE  of  High  Court,  powers  of,  as  to  prisoners  as  witnesses,  39 
bail  in  treason  by,  362 
may  prohibit  action  against  justice,  405 
power  of,  in  chambers,  as  to  cases  stated,  428 

JUDGMENT,  form  of,  for  civil  debts,  252 

necessary,  in  brothel  prosecutions  to  entitle  informants 
to  reward,  170 
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JUDGMENT  111111100118,  role  as  to,  227 

form,  253 
JUDICATURE  Aet,  role  under,  m  ipecial  case  under  Act  of 

1879... 186 
appeal  in  criminal  matters  ander,  426 
JUDICIAL  daties  and  powers  (^justices,  292,  363 

actions  in  respect  of,  392 
JUDICIAL  Acts,  61 

definitions  in  past  and  fatoie  Acts,  504 
JURISDICTION   (Summary^  information,  &c.,  for   act   in 
Justioes,  1 
inqilied  summary,  3, 82, 208 
sommary,  depends  on  statute,  8 
within  area  of  oommission  only,  32 
of  justices  generally,  31,  83 
in  petty  sessions,  34,  291 
of  tMirough  justices,  34 
under  commission,  290 
in  boroughs,  84 

of  justices  in  unions,  14, 16,  85 
of  justices  living  in  adjoining  county,'.31 
of  justice  for  county  at  large,  83,  307 
in  metropolitan  poUce  district,  487 
of  justices  commissioned  for  two  counties,  34 
in  certain  liberties  and  places,  exclusive,  37 
in  offences  dealt  with  where  offender  in  custody,  32 
under  sections  6  and  35  of  11  d?  12  Vict.  c.  43..^1,  34 
service  of  summons,  in  what,  5 
summons  issued  in  one  may  be  sent  to  and  served  by 

police  in  another,  196 
priority  in,  87 

judgment  by  court  of  concurrent,  84 
waiver  of  matter  essential  to,  84 ;  and  tee  **  Estoppel." 
in  assault  where  parties  do  not  submit  to  justice,  40 
local  jurisdiction  of  court  of  summary  jurisdiction,  149. 

200 
suspended  in  case  of  sherifi^  coroner,  bankruptcy,  37 
statutory  provisions  as  to,  36 
JURISDICTION  under  Indictable  Offences  Act,  1848,  com-  * 

plaint  for  offences  within,  286 
of  admiralty,  296,  298,  299 
"of  the  admiral,"  298 
defined,  298 

of  justice  for  county  acting  while  in  adjoining,  307 
of  borough,  305 

of  county  justices  in  cities  and  places,  counties  of  them- 
selves, 305,  306 
to  examine  defendant  in  county  where  taken  for  offence 

committed  in  another,  358 
JURISDICTION  of  justices,  in  relation  to  actions  against 

them,  392 
informal  exercise  of,  394 
without  jurisdiction,  398 
excess  of,  meaning,  398 
declining,  by  justices,  404 
statement  of  case  where  justices  have  declined,  413 

And  tee  '*  Actions  against  Justices." 
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JUBORS,  justioes  sitting  to  revise  list  of,  not  a  ooort  of 
summary  jurisdiction,  188, 415 

JUBY,  Detty.  trial  by,  when,  146,  148 

when  depositions  are  read  before,  334 
right  to  claim  trial  by,  146, 148 
only  person  charged  may  claim,  149 

JUS  tertii,  not  to  be  set  up  in  claim  of  right,  69 

JUST  excuse  of  witness  for  refusing  to  answer,  329 

JUSTICE  of  the  peace,  jorisdiction  of,  generally,  2,  31 

acting  for  one  county  or  place  while  living  in  another, 

31 
for  county  acting  in  borough,  34 
commission  of^  see  **  Commission ; "  only  to  act  within 

area  of  commission,  31   ' 
any  two  justices,  meaning  of,  82 
acts  of  unqualifled,  not  void,  289 
qualification  of^  for  county,  38 
for  bcmmgh,  34 
need  not  be  a  burgess,  34 
interested  justices,  37,  62,  63—66 
commissioned  for  two  adjoining  counties,  34 
meaning  of,  under  Summary  Jurisdiction  (Process)  Act, 

285 
what  proceedings  before  one  justice  only,  113 
action  against,  for  non-return  of  oonyiction,  85 
discretion  (q,  v.)  as  to  issue  of  process,  10,  77,  310,  312, 

313 
discretion  generally,  77 
arrest  by,  318 

duty  of,  in  committing  for  trial,  349 
actions  against.    See  **  Actions." 
review  of  decisions  of,  408 
must  personally  swear  affidavit,  409 
defined  in  Statement  of  Case  Act,  429 
clerk  to.    See**  Clerk  to  Justices ; "  **  Borough." 
amendment  of  orders  by,  433 
bankruptcy  of,  ^qualifies,  37,  290 
acting  as  coroner,  37,  290 
duty  of,  on  charges  of  febny,  449 
penalty  on,  450 
powers  of,  292 

power  to  compel  evidence,  42 
judicial  duties  of,  292 
procedure  before,  3 
death  of,  16,  20,  294 

may  vacate  his  own  warrant  before  its  execution,  20 
no  longer  entitled  to  plead  the  general  issue,  391 
actions  against,  391 
no  local  venue  in  action  against,  405 
penalty  on  under  Criminal  Law  Act,  450 
mandcimuB  to,  to  receive  evidence   under  Metropolis 

Management  Act,  1862... 404 
test  of  adjudication  by.  404 
equally  divided  on  hearing  of  information,  88 
signature  of,  114,  230 
convicting,  appearing  at  sessions  to  support  conviction, 

184 
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JUSTICE  of  the  peace,  lolioitor  may  act  as,  289 

bnt  may  not  practice  before  juatices  of  county,  289 
nor  his  partner,  289 
^'*Jmisdiction.** 

JUSTICE,  protection  of  pejisons  acting  in  execution  of  statn> 
tory  or  other  pablic  duty,  406 

JUSTICES*  Clerks  Act,  1877...448 
recoYcry  of  fees,  115 

JUSTICES'  Protection  Act.  the,  d&l;  andsee  •«  Actions  against 
Jnstioes." 

JUVENILE  offenders,  summary  trial,  186 
whipping.  132, 137.  140 
fine  on.  137 
industrial  school  and  reformatory.  137. 138,  140 


KILLING  domestic  animals,  right  to  jury,  on  charge  of,  148- 
KING'S  Bench.    See  •*  Queen's  Bench." 
KING'S  TiUe.    5^  **  Queen's  Title." 

LAND,  meaning  of,  502 

LANDS  Clauses  Act,  compensation  under.  16 
limitation  in  proceedings  under,  54 
question  of  title  under,  72 
definition  of.  509 

LANGUAGE  tending  to  produce  breach  of  peace  as  to,  161 

LARCENY  Act,  jurisdiction,  86,  298 
informer,  50 

when  offences  triable  summarily,  209,  210 
in  admiralty  jurisdiction,  297 
certain  offences  under,  not  triable  at  quarter  sessions,. 

853 
accessories  in,  210 

search  warrant  may  issue  under,  304 
anest  under.  318,  319 

LAST  place  of  abode,  meaning  of.  5 

LAW,  where  point  of.  has  been  previously  decided,  statement 
of  case  on,  416 

LAW  of  Distress  Amendment  Act.  1888... 198 

LEGAL  aid.  adjournment  for.  52 

LEGAL  time.  46 

LEVY  of  Fines  Act,  the.  1822...439 

LIABILITY  of  master  for  acts  of  servant.  29 

LIBEL,  when  sureties  may  be  demanded  in,  161.  391 
in  newspapers,  costs.  172 
committal  for  trial,  duties  of  justices  in,  350 
seditious.  350 
summarily  triable,  350 
not  triable  at  quarter  sessions,  353 

LIBERTIES  of  counties,  jurisdiction,  6,  207 
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LICENCE,  keeping  dog  without,  eeoond  oifenoe,  124 
■elling  beer  without,  177 
keeping  carriage  without,  124 

LICENSED  victualler  albwing  gaming  on  premises  by  means 
of  servant,  28 

LICENSING  Act,  1872,  seizure  of  intoxicants,  9 
interest  of  justice  disqualifies  under,  67 
search  warrant  may  issue,  304 
permitting  drunkenness,  conviction  for,  28 
certiorari  to  quash  conviction  for  offence  under,  49 

LICENSING  meeting  of  justices  not  a  court  of  summary 
jurisdiction  within  the  meaning  of  S.  J.  Acts,  217 
in  stating  case  may  make  police  superintendent  respon- 
dent, 422 

LIMITATION  of  summary  proceedings,  general  rule,  44, 53, 60 
for  conviction,  60 
time,  how  calculated,  60 
statutory  exceptions,  44,  53 
poor  law  auditors*  proceedings,  53 
removal  orders,  54 
continuing  offences,  57 
under  Public  Health  Act,  59 
under  Waterworks  Clauses  Act,  54 
under  Yaocination  Acts,  44,  57 
under  Sale  of  Food  and  Drugs  Act,  44,  56 

LIMITATION  of  prosecutions  on  indictment,  813 
in  actions  against  constables,  896 
in  actions  against  justices,  406, 487 

LIMITED  company,  person  includes,  502 

LOCAL  board,  limitation,  55 

IX)CAL  rate,  definition  of,  203 

LOCAL  jurisdiction  of  justices,  32 

LOCUS  peniieiUim,  91 

LONDON  County  Council,  exemption  as  to  reoognizance  in 
appeal,  188,  424 

LONDON  Building  Act,  service  under,  6 
limitation,  55 

LORD  Chancellor  to  make  rules  for  summary  jurisdiction,  172 
appointment  of  justices  by,  287 
meaning  of,  503 
in  Ireland,  503 

liORD  Mayor  of  London,  powers  of,  120, 152,  506 
proceedings  before,  809,  372 

LOTTERIES  (suppression  of),  right  to  trial  by  jury,  148 
LUNACY  Acts,  Summary  Jurisdiction  Act  not  to  apply  to,  121 
LUNATIC,  keeping  unlicensed  house  for,  29 

jurisdiction  in  making  orders  as  to  criminal,  33 
appeals  as  to  pauper  not  affected  by  Baines'  Act,  431 
liabUity  of  husband,  122 

MAGISTRATE,  competent,  definition,  887 
MAINTENANCE  of  pauper,  121 
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MAINTENANCE,  order  of,  complaint  for  recovery  of  money. 

382 
MAUCE  to  be  aUeged  in  action  againat  juatioe  for  matter 

within  his  jarisdiotioii,  892 

MALICIOUS  injury  to  property,  claim  of  right,  69 

jorifldiotion  in  admixulty,  299 

search  warrant  may  isane,  304 

arrest  onder,  819 

to  woods,  &c.,  215 
MALICIOUS  Damage  Act,  1861,  appUcation  of  S.  J.  Act, 

1879,  to,  211 
MAN,  Isle  of,  backing  warrants  in,  122,  507 
MANDAMUS  to  enforce  conviction,  ^01,  m 

to  compel  levy  of  costs  on  appeal,  107 

to  iflBue  process,  810 

as  to  conduct  of  case  before  justices,  »48 

concurrent  remedy  with  rule  to  justices,  401 

on  declining  juriaoiction,  404 

costs  on,  405 

rule  to  justices  to  state  case,  426 

procedure  to  obtain  rule,  428 

where  proceedings  vexatious,  303 

to  receive  evidence  under  Metropolis  Management  Act, 

404 
where  case  more  convenient  remedy,  mandamus  refused, 

414 
MANSLAUGHTER,  jurisdiction  in,  293,  299 

not  triable  sununarily,  132 
MARINES,  application  of  Summary  Jurisdiction  Act  to,  205 
MARKET  overt,  165 
MARRIAGE,  offences  relating  to,   not   triable    at   quarter 

sessions,  353 
MARRIED  Women  Act,  1895...12, 56, 187,  208  ^ 

limitation,  56 

oiders  under,  208 

recognizance  of,  132, 197,  358 

MARRIED  woman,  imprisonment  of,  191 
MASTER  and  servant,  28 
MEAT,  Older  for  destruction  of,  9 
MEN8rea,2d 

of  master,  29  *   .  ux  «, 

none  where  honest  claim  of  right,  71 

MERCHANT  Shipping  Act,  right  to  trial  by  jury,  147, 148 

jurisdiction  in  offences  under,  299 

depositions,  340 

authentication  of  documents,  338 

sums  under,  recoverable  as  civil  debt,  191 

distress  under,  199 
MERCHANDISE  Marks  Acts,  1887,  limitation,  44 

right  to  trial  by  jury,  148 

search  warrant  may  issue  under,  304 
METAL  dealers,  search  warrant  may  issue,  304 
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METROPOLIS  Bmlding  Act,  limitation,  55 
statement  of  case  under,  417 

METROPOLIS   Management  Act,  signature  of  justice  to 
summons  under,  15 
mandamus  to  receive  evidence  under,  404 

METROPOLITAN  Police  Act,  who  may  prosecute,  50 

METROPOLITAN  police  district,  warrants,  25,  33 
application  of  penalties  in,  117 
n^gistrates  of,  118, 152 

application  of  Summary  Jurisdiction  Act,  1848,  to,  208 
de^s  to  magistrates  of,  202,  445 
powers  in,  as  to  restitution,  169 
in  indictable  cases,  warrant  in,  319 

METROPOLITAN  police  district,  costs  of  conveyance  to  gaol, 

370 
in  indictable  cases,  powers  of  magistrates  of,  372 
of  magistrates  of,  as  to  stating  case,  429 
enforcement  of  recognizances  in,  as  to  statement  of  case, 

480 
jurisdiction  of  county  justices  in,  487,  489 

METROPOLITAN  Police  Courts  Acts,  1839...25,  487 

warrants  issued  by,  may  be  executed  outside  district,  25 

appeal  in,  150 

search  warrant  may  issue  under,  304 

METROPOLITAN  magistrates,  additional  powers  under  2  &  3 
Vict.  c.  71...41 

MILES,  seven,  measurement  of,  23 

MILITIA,  application  of  Summary  Jurisdiction  Act  to,  205 
limitation,  44 

MINES  Act,  who  to  lay  information,  51 

MINISTERIAL  acts,  in  relation  to  indictable  offences,  292 

justice  can  act  outside  commission  in,  82 

backing  warrants,  83 

granting  certificate  of  dismissal,  80 

MINUTE  of  order,  service  of  copy  on  defendant,  93 
must  be  personal,  95 

MINUTE  and  Memorandum,  magistrate  entitied  to  act  on 
when  sitting  in  own  court,  78, 157 

MISCONDUCT  of  justice,  395 

MISDEMEANORS,  accessories,  27 
bail  in,  by  constable,  192 
in  indictable  oases  bail,  356,  360,  363 
under  Larceny  Act,  354 
costs  of.  473,  478 

costs  payable  on  committal  for  trial,  474,  475,  478 
costs  of  certain,  payable  as  in  felony,  480 
under  Vexatious  Indictments  Act,  451 
at  Central  Criminal  Court,  481 

MISPRISION  of  treason  not  triable  at  Quarter  Sessions,  853 

MITIGATION  of  punUhment,  123,  205 

of  forfeitures  under  recognizances,  181 
of  penalty  in  excise,  206 
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MONET  of  pariBb,  description,  25 

depotit  of,  in  lien  of  reoognisance,  157, 174, 182 

MONTH,  meaning  of,  60, 104,  502 

calonlation  of  impriBonment  for,  104,  499,  500,  501,  502 

MONTHLY  retnm  by  gaoler,  117 
MOTOB  Car  Aot,  dnplioitj  in  oonTiction«  48 
right  of  appeal  under,  151 

MUNICIPAL  boroogh,  meaning  of,  506 

with  respeot  to  Ireland,  507 
MUNICIPAL  Corporations  Act,  1882,  as  to  borough  justices, 
11,  84,  389,  493 

derk  to  borough  justices,  446, 448 

stipendiary  magistrates  under,  491 

execution  of  warrants,  21,  23, 24,  303 

bail  under,  193,  218 

arrest  by  constables  under,  819 

application  of  penalties,  498 

MUNICIPAL  elections,  justices  guilty  of  corrupt  practices  at, 
disqualified,  290 
limitation  to  prosecution  in  respect  of,  314 
corrupt  practices  at,  not  triable  at  quarter  sessions,  354 

MUBDER,  jurisdiction  in,  293, 300 

not  triable  summarily,  132 

not  triable  at  quarter  sessions,  353 

depositions  taken  before  death  by  magistrate  at  hospital, 
339  » 

MUSIC  in  street,  penalty,  125 

destruction  of  pirated  copies  of,  10 

MUSICAL  Copyright  Act,  powers  of  court  of  summary  juris- 
diction, 10 
search  warrant  may  Issue  under,  304 

NAVY,  application  of  Summary  Jurisdiction  Act  to,  205 
NEGATIVING  exceptions  in  information,  &c.,  50,  75, 193 

NEWSPAPER  Ubel,  costs  as  to,  172, 

dealt  with  summarily,  350 

prosecutions  under,  order  of  judge  condition  precedent 
to,  314 
NIGHT  offenders,  arrest  of,  318 
NIGHT  Poaching  Act,  limitation,  818 

NON-APPEARANCE  of  defendant.  8, 17,  18, 78 
of  prosecutor  or  complainant,  78 
in  indictable  cases  to  summons,  811 
after  remand,  856 

NON-PAYMENT  of  money.    See  **  Imprisonment ; "  *•  Dis- 
tress ;"**  Costs." 

NOTICE  to  informant,  &o,,  of  defendant's  arrest,  73 
of  appeal,  180 
form  of,  181 

where  sent  to  wrong  address,  180 
joint  notice  of;  180 

addressed  to  clerk  only  not  invalid,  181 
rules  relating  to,  183 
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NOTICE  of  appeal,  fonn  of,  182 
service  of,  on  oompany,  7 
in  indictable  cases  to  defendant,  of  statement  under 

Rnssell  Gnrney's  Act,  888, 840, 457 
ofbaU,866 

of  recognizance  to  prosecutor,  880 
•     of  reoognizanoe  to  aocnsed,  884 

of  action  against  justices,  405, 406, 407 

contents  of,  406 

written,  of  application  to  justices  to  state  case,  409 

form  of,  410 

of  appeal  by  case  to  respondent,  410 

of  appeal  under  Baines'  Act,  481 

under  S.  J.  Act,1879:  Me  "^  Index  to  Forms,  1887  '*...221 

NULLA  bona,  where  statute  provides  no  remedy  on  return  of, 
101 

-OATH  (in  summary  oases)  required  for  warrant,  17,  88,  45 
in  indictable  offences,  308 
administering  unlawful,  not  triable  at  quarter  sessions, 

858 
of  clerk  of  peace  as  to  fines,  440 

OATHS  Act,  1888,  persons  objectiDg  to  oath  may  afBrm,  841 
person  affirming  may  be  tried  for  perjury,  841 
form  of  affirmation,  841 

validity  of  oath  not  affected  by  religions  belief,  841 
form  of  affirmation  in  writing,  842 
swearing  with  uplifted  hand,  342 
form  of,  Scotch,  842 

OATH  of  justice,  84 

OATH  of  witness,  89,  829, 841,  342 

OATH,  when  witness  objects  to  be  sworn,  89,  341 

OBJECTIONS  to  informations  and  complaints  (summary),  2, 
341 
waiver  of,  13 
warrants,  22 

warrants  of  commitment,  99 
in  indictable  cases,  informations,  308 
warrants,  316 

OBJECTING  to  be  sworn,  341 

OBSCENE  bookSf  search  warrant  may  issue,  304 

OCCASIONAL  oourt-house  defined,  151 

limitation  of  imprisonment  adjudged  in,  152 

conviction  in,  152 

may  be  outside  petty  sessional  division,  218 

OFFENCES,  description  of,  in  summary  proceedings,  193 
single  in  their  nature  and  several  in  their  nature,  30 
transitory  and  on  boundaries,  200 
for  what,  child  dealt  with,  132 
schedule  of,  sumukarily  triable,  209,  210 
in  territorial  waters,  298 
against  person,  in  admiralty  jurisdiction,  300 
counselling,  29,  210 
in  workhouses  and  unions,  35 
of  a  trifling  nature,  145 
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OFFENOES  against  the  Peraoa  Act,  aearoh  warrant  maj  iflsae 
under,  804 
appUcAtion  of  S  J.  Aot,  1879,  to,  211 

OFFICIAL  definitions  in  past  and  f otnre  Acts,  503 

OFFICIAL  Secrets  Act,  1889,  costs,  480 

offences  under  not  triable  at  quarter  sessions,  354 

OPEN  court,  trial  of  summary  matters  in,  61, 154 
defined,  61, 151, 153 
public  present  in,  62 
poor  law  remoTals  in,  153 
in  indictable  cases,  153, 350 
taking  djine  depoeitians  not  in,  154 
application  for  process  not  in,  314 

ORDEB,  ex  parte^  no  summons  required,  9 
for  payment  of  money,  what  is,  16 
meaning  of,  16 
on  complaint,  form  of,  75, 92 
drawing  up,  before  distress  issued,  92 
sendee  of^  must  be  personal,  95 
disobedience  of,  99 
copy  of  minute  of,  98 
to  specify  costs,  98 

not  for  payment  of  money,  proceedings  for  enforcing,  10& 
appeal  from,  other  than  civil  debt,  174 
for  money  not  a  civil  debt  may  be  enforced  by  distress, 

or  postponed,  154 
for  varying  sureties,  162 
default  in  complying  with  procedure,  188 
summary  procedure  and  power  of  justices,  188, 18d 
for  pajrment  of  money,  no  imprisonment  except  when 

prooi  of  means,  190 
Debtors  Act,  1869...190 
application  of  Summary  Jurisdiction  Act  to  orders  under 

future  Acts,  204 
under  S.  J.  (Married  Women)  Act,  95,  208 
of  restitution  of  stolen  property,  165.   See  ^  Restitution .' ' 
of  removal  of  pauper,  M,  153 
of  expenses  of  pauper's  maintenance,  54 
costs  of  plaintiff  in  enforcing,  228 
lorms  0^  237;  and$ee*'  Index  to  Forms,"  221 
action  on,  against  justice,  397 
where  affirmed  on  appeal  no  action  on  warrant,  405 
may  be  enforced  after  decision  on  special  case,  429 
amendment  o^  under  Baines*  Act,  433 
enforcement  of  (oertiorari)y  438 
for  production  of  prisoner,  499 
under  Youthful  Offenders  Act,  rule  as  to,  260 
form  of,  for  detention  in  reformatory  school,  268 

in  industrial  school,  269 
on  parent  or  guardian  to  pay  fine,  261 
information  on  disobedience  of,  262 
for  destruction  of  pirated  copies  of  music,  10 

OUSTER  of  jurisdiction,  67 
in  assault,  67,  68 

OVERSEERS  of  poor,  embezzlement  by,  25 
duties  of,  in  brothel  prosecutions,  171 
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OYEBSEERS  of  poor,  commitment  of,  for  detention  of  books,  57 
non-payment  of  money  due  from,  127 


PARENT  present  at  smnmary  trial  of  child,  188,  249 

PARISH  constable  to  execute  warrant,  24 
materials  for  roads,  25 
money,  how  described,  25 

PARISH,  meaning  of,  508 

PARLIAMENT,  offences  against  either  Honse  of,  not  triable 
at  quarter  sessions,  353 

PARLIAMENTARY   elections,  justice    guilty   of    corrupt 
practice  disqualified,  290 
oflEences  at,  not  triable  at  quarter  sessions,  354 

PARTICULARS  of  claim  for  civU  debt,  227 

PART  payment  of  fines,  126,  229,  498,  499 
release  of  prisoner  on,  126,  498 
reduction  of  imprisonment  on,  155,  499 

PARTIES,  evidence  of,  41, 42 

appearance  by  counsel  and  attorney,  8,  62,  76 

to  suit  in  consequence  of  adultery,  76 

not  protected  by  11  &  12  Vict.  c.  44...404 

under  Baines'  Act,  statement  of  case  by,  434 

when  prosecution  abandoned  by  Public  Prusecutor,  466 

PARTNERS,  property  of,  25 
Past  Act  defined,  203 

PAUPER,  removal  of,  limitation,  54 

expenses  of  maintenance,  54, 122 

no  appeal  to  quarter  sessions  for,  against  order  of  potty 

sessions,  178 
Summary  Jurisdiction  Act  (1848^  not  to  apply  to,  121 
order  for  removal  of,  to  be  made  in  open  court,  158 
appeal  against,  not  affected  by  Bainea'  Act,  431,  435 
appeal  from  Divisional  Court  on  case  stated  in  reference 

to,  485 
relation,  maintenance  of,  enforceable  as  civil  debt,  190 

PAWNBROKERS,  restitution  of  property,  84, 169 
forgery  of  certificate,  trial  by  jury,  148 

PAYMENT  bv  instalments,  128 ;  and  see  *'  Instalments." 
undertaldng  as  to,  form,  255 
of  witnesses*  expenses,  proof  of,  89 
of  penalty,  112 
recovery  of,  certified  by  auditor,  219 

PECUNIARY  interest  of  justices,  63 

PEDLAR'S  certificate,  forgery  of,  right  to  jury,  148 

PENAL  servitude,  132, 143 

PENAL  statutes,  claim  of  right  under,  68 

PENALTY,  single,  several  offenders,  30 
separate  penalties,  joint  offence,  30 
cumulative,  48 

for  each  act,  where  several  acts  constitute  one  offence,  4T 
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PENALTY,  on  payment  of,  defendant  to  be  discharged,  113 
under  Railway  Acta,  no(  oItU  debts,  126 
on  clerk  for  not  obeying  section  31  of  II  ft  12  Vict. 

c.  43...I15 
duties  of  treasurer  of  county,  &c.,  in  regard  to,  108 
unclaimed,  117 

application  of,  under  a  statute,  117 
application  of,  in  boroughs,  118 
application  of,  in  boroughs  where  no  separate  commission 

of  peace,  119  , 

application  of,  where  no  separate  quarter  se88K)ns,  118 
in  metropolitan  police  district,  118 
where  statute  contains  no  provision  for  implication,  118 
receipts  for,  not  liable  to  stamp  duty,  119 
on  constable  for  retaining  prooeeds  of  distress,  197 
for  remoring  mark  on  goods  under  distress,  197 
recovery  of,  in  respect  of  Acts  repealed  by  Summary 

Jurisdiction  Act,  1884... 217 
form  of  conviction  for,  234 
of  security  for,  247 
return  of,  form  of  book,  258 
under  Metropolitan  Police  Act,  118—125 
under  M unicnpal  Corporations  Act,  application  of,  493 
High  CJourt  no  power  to  reduce,  428 
effect  of  payment  in  part,  126. 

PERJURY,  in  declaration  as  to  service  of  prooess,  195 
not  triable  at  quarter  sessions,  353 
baU  in,  360 

on  amendment  of  indictment,  435 
costs  in,  474 

PERSON  defined,  203, 204 
aggrieved,  187, 188 

offences  against  admiralty  jurisdiction,  300 
meaning  of^  in  future  Acts,  508 
includes  limited  company,  502 
person  aggrieved,  187, 188 

PETROLEUM  Act,  search  warrant  may  issue  under,  304 

PETTY  sessional  court  defined,  153,  506 
varying  order  for  sureties  by,  162 

PETTY  sessional  oourt-house,  153,  506 
more  than  one,  218 
power  to  provide,  173 
restriction  on  sentences  in,  152 
conviction  in,  152 
town  hall  a,  153 

PETTY  sessional  divisions,  32,  352 

court-house  in,  to  be  appointed,  151 
salaried  clerk  only  to  act  in,  445 

PETTY  sessions  in  boroughs,  35 

in  detached  part  of  counties,  36 
jurisdiction  in,  291 

PILOT  unqualified,  interested  justice,  65 
PIRATED  music,  10 

PLACE,  meaning  of,  in  regulations  as  to  costs,  482 
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PLAGE  of  abode,  5 

PLEA  of  gailtj  by  adolt,  142 

by  unauthorised  solicitor,  62 

POACHING,  right  to  jury,  148 

POXNDXNG  and  sale,  285 

POINT  of  law,  reply  to,  in  summary  trial,  78 

statement  of  case  on.    See  **  Statement  of  Case.** 

POLICE,  institution  of  proceedings  by,  51 
to  report  as  to  prisoner's  propei^,  199 
larceny  by,  293 

return  of  crimes  to  Public  Prosecutor,  468 
chief  officer  of,  defined,  468 
where  information  laid  by,  right  to  add  as  adrocate  for 

Uie  prosecution,  89 
superintendent  may  be  respondent  in  stating  case  in 
licensing  matters,  422 

POLICE  district  defined,  468 

POLICE  station  may  be  occasional  court-house,  151 

POLICE  Act,  search  warrant  may  issue  under,  308 

POLICE  Property  Act,  1897...129, 170 

POOR  Law  Amendment  Act,  1834,  guardians  defined,  507 

POOR  Law  Amendment  Act,  1844,  informant,  53 
witnesses  under,  39 
county  in,  defined,  85 

POOR  law  auditors,  limitation  to  proceedings  by,  53 

POOR  law  removal  order,  appeal,  35,  218 

POOR,  property  in  goods,  description  of,  25,  26 

POOR  rate,  serrice  of  sHmmonw,  6 

recovery  of,  summons  should  first  issue,  20 

Summary  Jurisdiction  Acts  do  not  apply  to  recovery  of, 

53, 127,  219 
justices  hearing  application  to  issue  distress  warrants  to 
enforce  payment  of,  are  a  court  of  summary  jurisdic- 
tion, 218,  414 
not  civil  debts,  53, 190 
recovery  of,  218 
recovery  limitation,  53 

as  to  justices*  power  to  state  case  in  a  matter  of,  53 
application  for  rule  to  state  case,  68 
case  may  be  stated  on  question  of  law,  187,  414 
summons  for,  is  process  of  a  court  of  summary  jurisdic- 
tion, 196 
may  be  served  in  Scotland,  196 
when  expense  of  prosecution  may  be  paid  out  of,  475 

POOR  law  removal  order,  where  to  be  made,  153 
limitation,  54 
Bcdnes*  Act  does  not  affect  appeal  in,  431 

POOR  law  union,  meaning  of,  507 

POOR  prisoners,  copy  depositions,  872,  462 

provision  of  legal  aid,  rules,  definitions,  462 
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POOB  priflonen,  copy  oertiAeate  of  jadge  or  chairman,  form 
of;  465 
defenoe  aot,  388,  462 

regnlations  of  Secretary  of  State  under,  468 
certificate  of  oommittixig  justices,  form  of,  464 
of  judge  or  chairman,  465 

POST-OFFICE  oflfencsB,  121 

application  of  Summary  Jurisdiction  Acts  to»  121,  206 
jurisdiction  in  offences,  298 
transmission  of  special  case  through,  421 
Baines*  Act  does  not  apply,  431,  435,  436 

POST,  sendee  by,  meaning  of,  7,  509 

POST  Office  (Protection)  Act,  139 

offences  punishable  on  indictment  under,  when  to  be 
tried  summarily,  139 

POSTMASTER-GENERAL,  meaning  of,  504 

POWERS  of  justices,  292,  365 

PRACTICABLE,  meaning,  180 

PRJBiMUNIRE  not  triable  at  quarter  sessions,  353 

PRESCRIBED,  defined,  203 

PREVENTION  of  Crimes  Act,  right  to  jury  under,  148 
search  warrant  may  issue  under,  304 

PREVENTION  of  Cruelty  to  Children  Act.  47,  49 
riffht  to  trial  by  jury,  148 
taking  deposition  under,  340 
false  eyidence  by  child,  140 
search  warrant  may  issue  under,  304 

PREVENTION  of  Corruption  Act,  information  under,  309, 814 
expenses  of  prosecution  on  indictment  under,  474 
prosecutions  on  indictments  under,  quarter  sessions  no 
jurisdiction,  354 

PREVIOUS  convictions,  certificates  of,  78, 144 
when  to  be  procured  by  the  police,  144 

PRINCIPALS  and  accessories,  26 

PRINCIPAL  office,  service  at,  meaning,  7 

PRISON  officers'  right  to  jury,  148 

PRISONERS,  attendance  of,  as  witnesses,  89 
in  indictable  cases,  329 
power  of  Secretary  of  State,  329 
return  of  property  taken  from,  199 
to  be  present  at  statement  under  Russell  Gumey's  Act, 

338 
preyious  convictions  when  committed  for  trial,  143, 144 
treatment  of^  124 
in  default  of  finding  sureties,  162 
divisions  of,  498 

release  of,  on  payment  of  portion  of  fine,  126,  229, 498 
order  for  production  of,  499 
as  to  the  trial  in  the  absence  of,  330 

PRISONER,  meaning  of,  under  Prison  Act,  1898.. .499 

whose  term  expires  on  Sunday,  Christmas  Day,  or  Good 
Friday,  500 
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PRISONER,  poor.    See  **  Poor  Prwonore." 

aa  to  tnal  of,  owing  to  diaorderly  behaYioar  in  ooort, 
330 

PRISON  Act,  1877,  conunitment  under,  of  priaoners,  368 

PRISON  Act,  1898... 498 

diyisions  of  prisoners,  498 

effect  of  part  payment  of  penalty  to  goyemor,  126,  229 

release  of  prisoners  on  payment  of  portion  of  fine,  498 

order  for  production  of  prisoner,  499 

calcolation  of  term  of  sentence,  499 

roles,  Home  Office  letter,  500 

**  month,"  meaning  of,  501,  502 

prison^  meaning  of,  499 

as  to  taking  recognizance  at,  196,  225,  245,  250 

PRISONS  Act,  1833,  as  to  commitment  for  trial,  366 

PRISON  warders,  as  prosecntors  and  witnesses,  expenses  as 
to,  483 

PRIVATE  indiyidnal,  arrest  by,  318 
PRIVATE  rights,  penalty  for  protection  of,  52 

PROBATION  of  First  Offenders  Act,  145,  889,  493 
oonyiotion  of  child  or  young  person  under,  494 

PROCEEDINGS,  irregularity  in,  12 
abatement  of,  20 
what,  before  one  justice,  113 
on  appeal  to  quarter  sessions,  174 
on  execution  of  distress,  97, 197 
in  case  of  sureties  to  keep  peace,  160,  162 
to  expel  pauper,  &c.,  aliens,  272 

PROCEDURE  before  justices,  3 

PROCESS,  execution  of  (under  Summary  Jurisdiction  (Pro- 
cess) Act),  283 

definition  of,  284 

application  for,  314 

illegal  arrest  on,  73 

PROCURING,  meaning  of,  27 

indictable  cases  of,  triable  summarily,  210 

PRODUCTION  of  documents,  justice  no  power  to  order,  39 

PROFESSIONAL  evidence,  witnesses  giving,  expenses  to,  482 

PROHIBITION  of  action  by  judge,  costs  as  to,  405 

PROMISSORY  Oaths  Act,  34,  292 

PROOF  of  preyious  conviction,  144 
of  service.    See  **  Service." 
of  exceptions,  &c.,  50,  75, 193 
by  declaration,  195 

PROPERTY,  description  of,  26 
of  prisoner  returnable,  199 
stolen.    See  **  Restitution." 

PROSECUTION,  limitation  by  statute,  313 
commencement  of,  what  is,  314 

undertaken  by  Public  Prosecutor  (q.  r.),  regulations  as  to 
such,  468 
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PROSECUTION,  not  prooeaded  with  in  reasonable  time,  or 
withdrawn,  notice  to  Public  Prosecutor,  470 
costs  00,  for  indictable  offence,  473  s<  §eq, 
scale  of;  482 
railway  fare  where  no  second  dass,  485 

PROSECUTION  of  Offences  Act,  1879...465 

PROSECUTION  of  Offences  Act,  1884...468 
by  vaccination  officer,  51 

under  Children's  Dangerous  Performances  Act,  51 
consent  of  police  first  necessary,  51 

PROSECUTOR  unwilling  as  witness,  89 
in  assault  cases,  39 
a  competent  witness,  89 
on  non-appearance  of,  dismissal  of  case,  73, 91 
liable  to  costs  on  dismissal,  95, 108 
costs  of,  in  indictable  cases  tried  summarily,  170 
may  be  bound  dVer  for  trial,  351 
costs  of,  on  commital  for  trial,  482  et  teq, 
right  to  call  witnesses  in  reply,  89 

PROSECUTOR,  PubUc.    See  "  PubUc  Prosecutor." 

PROSTITUTES,  child  living  with,  189 

PROTECTION  of  persons  acting  in  execution  of  statutory  or 
other  public  duty,  406 

PUBLIC  Bodies  Corrupt  Practices  Act,  prosecution  under, 
314 
requires  leave  of  Attorney-General,  314 

PUBLIC  present  in  court,  right  as  to,  62 

PUBLIC  Health  Act,  1875,  informant  under,  50, 157 
limitation,  55,  56 
interest  in  justices,  64 
(London),  10 

order  of  destruction  of  meat,  9 

Older  to  abate  a  nuisance  under  taxation  of  costs  on,  427 
appeal  from  Divisional  Court  in  case  under,  435 
search  warrant  may  issue  under,  804 

PUBLIC  Health  (London)  Act,  433 
service  of  process  under,  66 
right  to  tnal  by  jury,  148 
limitation,  55 

PUBLIC  policy,  offence  against,  informer  in,  50, 52 

PUBLIC  prosecutions,  director  of,  287, 465, 468 

PUBLIC   PROSECUTOR,  restitution  of  property  in  cases 
under  superintendence,  169 
statutes  relating  to,  465,  468 
his  doties,  465 

delivery  of  recognizance,  &c.,  to,  466 
when  prosecution  abandoned  by,  466 
saving  as  to  private  prosecutions,  &c,  466 
restitution  of  property  in  cases  undertaken  by,  169,;467 
regulations  in  respect  of,  467 
Treasury  solicitor  to  be,  468 
disclosing  in  evidence  sources  of  information,  465 
liability  of,  under  Prosecution  of  Offences  Act,  467 
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PURCHASER,  innocent,  of  stolen  goods,  165 
PURSUIT,  fireeh,  21 

QUALIFICATION  of  borough  justices,  34,  291 
of  county,  35,  289 
acts  without  proper,  289 
of  borough  justices'  clerks,  44G 
of  petty  sessional  clerks,  446 

QUARTER  sessions,  appeal  (gr.r.),  jurisdiction  of  borough 
justices  in,  84 

jurisdiction  to  try  indictable  offences,  353 

offences  not  triable  at,  353 

trial  of  bill  found  at  quarter  sessions  where  no  jurisdic- 
tion, 354 

committal  for  trial  to,  369 

no  appeal  to,  where  case  stated,  179 

procedure  under  Baines*  Act,  time  for  notice  of  appeaU 
431  *^ 

power  as  to  costs,  432 

as  to  amendment  of  justices'  orders,  &c.,  433 

finality  of  decisions  of,  434 

amendment  of  indictments  by,  485 

statement  of  case  from,  435 

enforcement  of  orders  of,  438 
QUARTER  Sessions  Act,  1849  (Baines'),  431 
QUASI-CRIMINAL  proceedings,  remission  of  penalties,  119 
QUASHING  conviction,  or  order  prior  to  action  upon,  897 
QUEEN'S  Bench,  rule  by,  to  justices,  400 

in  Statement  of  Case  Act,  definition,  409 

QUEEN'S  title,  offences  against,  not  triable  at  quarter  ses- 
sions, 353 

QUESTION  of  law  may  be  determined  by  special  case,  186 

RAILWAYS,  penalties  in  respect  of,  not  civil  debts,  126 
service  at  office  of  company,  7 
offences  on,  when  triable  summarily,  211 
placing  wood,  &g.,  on,  212 
throwing  stones  at  train  on,  212 
sending  dangerous  goods  by,  29 
fare  to  prosecutor  or  witness,  485 

RAILWAYS  Regulation  Act,  question  of  right  under,  60 

RAPE,  infant  incapable  of,  135 

RATES,  rule  to  enforce,  402 

validity  of,  inquired  into  before  rule  granted,  402 

statement  of  case  by  justices  as  to,  414 

questions  as  to  appeal  from  Divisional  Court  to  Court  of 
Appeal,  434 

statement  of  case,  53,  63 

RATEPAYER,  justice  though  a,  may  act,  35,  64 
READING  depositions,  329,  330 

REASONABLE  cause  in  actions  against  justices,  meaning 
of,  391,  392,  395 
in  issue  of  search  warrants,  305 
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REASONABLE  time  for  servioe  before  hearing,  18 

EECEIVING  stolen  goods,  triable  Bummarily,  210 
jurisdiction  in,  294 
bail  in,  360 

RECOGNIZANCE  on  adjournment  for  variance,  43 
on  non-appearance  of  complainant,  73 
on  adjournment  of  hearing,  90 
estreat  of,  for  non-appearance,  23,  73,  90, 130 
after  issue  of  distress,  100 
dispensing  with,  where  statute  requires,  123 
forfeiture  of;  mitigated,  131 
form  of  indorsement  mitigating,  246 
may  be  enforced  by  court  of  summary  jurisdiction,  44, 

180 
forfeiture  of,  to  keep  peace,  131 
form  of,  245 

to  keep  peace,  transmission  of,  131 
application  of  sums  under,  131 
no  appeal  for  imprisonment  under,  150 
to  keep  peace,  160 
of  parent  or  guardian  under  Youthful  Offenders  Act, 

260 
to  appeal,  174, 181, 182, 183, 196 
before  police,  192 
enlargement  and  discharge,  198 

when  amount  fixed,  governor  of  gaol  may  take,  196,  225 
form  of,  in  such  case,  250 
nde  as  to,  before  gaol  governor,  225 
form  of  conviction  for  forfeited,  235,  246 
form  of  security  to  perform  condition  of,  247 
in  indictable  cases,  prosecutor  and  witnesses  may  be 

bound  in,  for  trial,  351 
to  be  transmitted  to  court  of  trial,  351 
may  be  taken  out  of  court,  352 
on  remand,  356 

to  be  transmitted  to  clerk  of  peace,  356 
of  married  women,  132, 197,  358 
in  county  where   examination  for  appearance   where 

offence  committed,  358 
transmiMion  of,  where  not  before  committing  justice,  361 
refusal  to  enter  into,  form  of  commitment  of  witness, 

380 
treatment  in  prison,  498 
form  of,  on  bail  instead  of  remand,  381 
notice  of,  to  accused,  384 
of  bail,  form  of,  383 

of  appellant  in  statement  of  case,  422.  423,  425 
enforcement,  &c.,  of,  in  respect  to  statement  of  case,  429 
under  Bainos*  Act,  amendment  o^  on  appeal,  434 
for  prosecution  of  appeal,  434 
enforcement  of,  438 

under  Vexatious  Indictments  Act,  452,  453 
to  be  delivered  to  Public  Prosecutor,  466 
estreating  on  non-payment  of  costs  of  appeal,  182 
deposit  of  money  in  lieu  of,  174, 157, 182 
under  Probation  of  First  Offenders  Act,  498 
by  corporations,  131,  424 

-exemption  of  London  County  Council  in  appeal,  183, 424 
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BEGOGNIZANGE,  distinction  between,  and  Becnrities,  131 
taking  at  priBons,  196,  225,  245, 250 

RECOMMENDATION  for  expulsion  nnder  Aliens  Act,  form, 
273 

BECORDEB  of  borough,  35 

RECORDERS,  Magistrates,  and  Clerks  of  the  Peace  Act, 
1888...490 
powers  of  deputy,  490 

RECOVERY  of  poor  rate,  summons  first,  20 
of  costs  of  justices'  clerks'  fees,  115 
of  sums  by  district  auditors,  219 
of  ciTil  debts,  126, 189 
in  respect  of  securities,  158 

REFORMATORY  schools,  137 
remand,  137, 160 

power  to  remand  for  more  than  seven  days,  138, 357 
must  not  be  sent  to  prison  before  being  sent  to,  138 

REFORMATORY  Schools  Acts,  forms  under,  261^271 

REFUSAL  to  answer  by  witness,  88,  41 
of  justices  to  state  case,  424 
to  admit  to  bail,  427 

REGISTER  to  be  kept  by  derk,  156 
to  be  evidence,  156 
to  be  open  for  inspection,  157 

magistrate  sitting  in  own  court  entitled  to  act  on,  157 
rule  of  1886  as  to,  223 
form  of,  256 

REGISTRAR,  declaration  before,  195 

REGULATIONS  in  respect  of  public  prosecutions,  468 

of  Secretary  of  State  under  Poor  Prisoners'  Defence  Act, 
463 

RELEASE  of  prisoner,  on  payment  of  portion  of  fine,  126 

RELIGION,  offences  against,  not  triable  at  quarter  sessions,  353 

REMAND  in  summary  cases,  90,  92 

under  Youthful  Offenders  Act,  91 

to  workhouse,  92 

in  indictable  cases  (summary  jurisdiction),  159 

commitment  on  (summary  junsdictionX  form  of,  233 

in  indictable  cases,  154,  356 

verbal,  356 

bail  on,  356 

form  of  warrant  of,  381 

reformatorv  schools,  837, 160,  356 

for  more  than  eight  days  when  defendant  admitted  to 

bail,  357 
under  Probation  of  First  Offenders  Act,  494 ;  and  see 

"Adjournment" 

REMAND,  when  prisoner  too  ill  to  attend,  opinion  of  Home 
Secreta]7, 357 

REMAND  home,  133 

REMISSION  of  costs,  129 
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KEMITTED  fees  book,  rule  as  to,  224,  443 
form  of,  258 
Btatate  as  to,  443 

REMOVAL  of  pauper  in  borooghs,  36 
where  to  oe  made,  153 

Baiues'  Act  does  not  affect  appeal  as  to,  431,  435 
orders,  limitation,  54 

BEMOYINO  goods  fraudulently,  informer,  50 
questions  of  title  in,  72 

BEPEAL  by  1878  Act,  208 
by  1884  Act,  216 

REPLY  not  allowed  to  prosecutor,  &c.,  78 
on  point  of  law,  78 

RESIDENCE  in  jurisdiction,  though  offence  outside,  286 

BE8  judicata,  4,  84 ;  andaee"*  Bbtoppel,*'  **  Assault,** "« Indict- 
ment.*' 

RESPONDENT,  non-appearance  at  sessions,  184 
in  case  stoted  by  licensing  justices,  422 

HBSTITUTION  of  property,  power  to  order,  164,  166 
in  what  cases  may  be  ordered,  165 
sales  not  in  market  overt,  165 
what  is  market  overt,  165 
compensation  of  innocent  purchaser,  165,  457 
goods  obtained  by  false  pretences,  167 
proceeds  of  stolen  goods  in  agent's  hands,  167 
of  valuable  securities,  168 
as  to  pawn  tickets  found  on  person  arrested  for  forgery, 

167 
Pawnbrokers  Act,  169 

metropolitan  police  magistrates,  power  of,  169 
Public  Prosecutor,  169 
no  appeal  to  Court  of  Appeal  in  question  as  to,  427 

RESTRICTIONS  on  summary  trial  of  indictable  offences,  132, 

141,  144 
RETURN  of  crimes  by  chief  officer  of  police,  468 
RETURN  of  warrants  at  any  time,  20 

RETURN  of  fines,  &c.,  form  of  book,  259 
by  clerk  of  peace,  439 

REVENUE,  inland,  offences  relating  to,  121, 207 

appeals  in,  not  subject  to  Baines'  Act,  431,  436,  487 

REVIEW  of  Justices'  Decisions  Act,  408 
affidavit  under,  409 

RIGHT,  claim  of,  68, 72 

RIGHT  to  presence  in  court  of  ju&tice,  63 

RIGHTS  non-existent  in  law,  69 

RIVER,  offences  on,  200 ;  and  see  "  Admiralty." 

RIOT  Act,  limitation,  313 

RUBBER  stamp,  signature  by,  15 

RULE  to  justices  by  Queen's  Bench,  401 
in  what  cases,  401 

proper  remedy  where  claim  of  right,  401 
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RULK  topustices,  concurrent  with  mandamu$t  401 

▼fthdity  of  order  inquired  into  before  granted,  403 

to  what  matter  it  applies,  403 

as  to  questions  of  fact,  403 

question  of  abjudication,  404 

to  state  special  case,  425 

to  enforce  rate,  402 

KULES  (Summary  Jurisdiction),  172,  223 
index,  220 

under  Youthful  Offenders  Act,  222,  260,  497 
under  Aliens  Act,  272 
under  Employers  and  Workmen  Act,  276 
under  Dogs  Act,  1906. .  .512 

RULES  of  court,  meaning  of,  and  power  to  make,  506 

RUSSELL-GURNEY'S  Act,  taking  statement  under,  338, 33 
intention  of,,  348 

SALE  of  forfeitures,  194 

of  goods  distrained,  197 

of  Food  an<i  Drugs  Act  limitation,  13,  45 

prosecution  instituted  under,  45 

SALMON  Fisheries  Act,  interested  justices,  65 
oonyiction  under,  78 
trial  by  jury,  148 

SANITARY  authority,  limitation,  55 

SARK,  backing  warranto  in,  25, 122,  324,  387  ' 

SAYING  of  Act  of  1879,  to  army,  navy,  marine,  militia,  205 

SCALE  of  imprisonment  for  non-pajrment  of  penalty,  125 

SCALE  of  allowances  to  prosecutors  and  witnesses,  482 
.  for  railway  fare,  485 
where  no  railway,  485 

SCHEDULE  of  clerk's  fees  in  preparing  case,  430 

SCOTCH  justice  acting  in  London,  32 

process  sendee  in  England,  199,  281 
warrants  in  England  or  Ireland,  199,  325 
warrants  in  Channel  Islands,  386 
who  to  back,  386 
oath,  form  of,  342 

SCOTLAND,  service  of  English  process,  6,  281 
distress  warrant  in,  199,  281 
Irish  backed  warrants,  324 
Statement  of  Case  Act,  does  not  extend  for,  430 
Baines'  Act  does  not  extend  to,  438 
summons  for  poor  rates  may  be  served  in,  196 
application  of  criminal  evidence  to,  459 

SEAS  (High)  offences  on,  295 
British  ship  on,  297 

SEALING,  what  sufficient,  23 
declaration  as  to,  249 

SEA3IEN,  expenses  of,  as  witnesses,  484 

SEARCH  warrant  of  borough  magistrate,  23 
may  issue  on  Sunday,  303 
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SEABCH  warrant  of  borough  magiitrate,  information  for,  need 
not  specify  gooda,  305 
ftatntee  nnder  which  may  iasue^  304 
execotion  of,  SOi 
under  Oriminal  Law  Amendment  Act,  1885...304,  395 

SECRETARY  of  State  defined,  503 

power  o(  as  to  witness  in  custody,  90,  329 
bail  by,  in  treason,  362 
scale  of  allowances,  &c^  hjf  482 
directions  of,  under  Aliens  Act,  274 
orders  as  to  allowances,  482 

6ECURITT  required  after  the  issue  of  distress,  100 
or  forfeited  reoognizanoe,  131, 132 
rule  as  to  forfeited,  225 
sums  recoTered.  under  civil  debt,  158 
leg^ulations  as  to,  158 

recoYered  on  constable's  or  clerk's  complaint,  158 
how  enforoeable,  158 
notice  of  forfeiture  required,  158 
rule  as  to  this,  226 
form  of  notice,  246 
form  of,  225 
book  of,  226 

forms  generally  (sae  Index,  221) 
by  appellant  in  statement  of  case,  422,  424 
by  parent  or  guardian  under  Youthful  Offenders  Act,. 

260     , 
distinction  between,  and  recognizance,  131 

SEEDS,  adulteration  of;  limitation,  44 

SENTENCE,  oaloulation  of  term  of,  499 

expiring  on  Sunday,  Christmas  Day,  or  Good  Friday^ 
500 

SENTENCES,  consecutive  (fine  and  imprisonment),  108 
where  two  or  more  imposed  at  same  time,  108 

SERVANT,  proceedings  in  respect  of  wages,  4 
service  on,  5 

liability  of  master  for  acts  of,  28 
assault  by,  in  course  of  employment,  81 

SERVICE,  what  sufficient,  5, 7 

in  Scotland,  6, 199,  281,  282 

in  particular  oases,  6, 7 

of  twrough  justices'  process  in  county,  34 

of  witness  summons,  38 

proof  of,  in  ex  parte  proceedings,  7,  72 

proof  by  declaration,  5, 195, 282 

rule  as  to,  of  judgment  summons,  227 

form  of  declaration,  249 

in  indictable  cases,  311,  312,  328 

of  summons  under  Bastardy  Laws  Amendment  Act,  6 

bv  poet,  meaning  of,  7,  509 

of  minutes  of  order,  95 

SESSIONS  house,  provision  of,  173 
SEVEN  miles,  measurement,  23,  315,  317 
SEVERAL  offences,  30,  48 
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8EWEBS,  OommiBsionerB  of,  property  of,  25 

SHEBIFF,  justice  acting  as,  37,  290 

SHIP,  British,  what  is,  297,  298 

part  of  English  territory  when  on  high  seas,  297 
offences  on  foreign  ship,  298 

SHIP  in  distress,  larceny  ^m,  293 

SIGNATURE  to  declaration  of  service,  195 
hy  ruhber  stamp,  15 
of  justices,  114,  230 
to  convictions  and  orders,  114,  230 
proof  of,  195 
in  case  stated  nnder  S.  J.  Acts,  419 

SIX  months'  limitation,  53—57 
exceptions,  44, 56 

Bee  **  Limitation ; ''  **  Gonthiaing  Offences." 
does  not  apply  to  disputes  under  Employers  and  Work- 
mem  Act,  1875... 44 
SMALL  fines,  129 
SMALL  Penalties  Act,  125 
SMALL  Tenements  Recovery  Act,  costs  under,  96 

SOLICITOR,  evidence  of,  42 

appearance  by  unauthorised,  62 
bail  of,  of  accused  person,  3^ 
interested  justice,  62 

Jnd  we**  Attorney." 
may  be  appointed  justioe,  but  may  not  act  before  justices 

of  coun^,  nor  his  partner,  289 

SPECIAL  appropriation  of  fines,  &c.,  rule  as  to,  233 

SPECIAL  case,  appeal  by,  under  Summary  Jurisdiction  Act, 

1879...186 
rule  as  to,  176,  226 
under  Baines'  Act,  435 
in  vaccination  matters,  416 
form  of,  418 

And  Bee  **  Statement  of  Case." 

STAMP  duty,  receipts  for  penalty  not  liable  to,  119 

STAMP,  rubber,  signature  by,  15 

STAMPS,  appeals  relating  to  not  affected  by  Baines*  Act,  481, 
435,437 

STATEMENT  of  accused,  343,  846 
procedure  of,  846 
form  of,  879 

STATEMENT  under  Russell  Gumey's  Act,  456 

STATEMENT  of  Case  Act,  409 

STATEMENT  of  case,  186,  409 

to  be  granted  on  application  of  party  aggrieved,  409 

effect  of  S.  J.  Act,  1879,s.  33...410 

must  be  signed  by  all  justices  taking  part  in  hearing, 

419 
notice  of  appeal  to  be  given,  410, 420 
justices  deemed  to  have  stated  case  under  all  their 
powers,  410 
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STATE3IENT  of  cmae,  oopy  of  oaie  to  be  given  to  retpondeot, 

410 
written  notice  of  ai>plicfttion  to  be  aerred  on  joBtices,  409 
copy  of  application  to  be  senred  on  clerk  of  oonrt,  226, 410 
time  for  applying,  226,  410,  419, 420 
to  be  stated  witMn  three  calendar  months,  226, 420 
when  case  should  be  granted,  411 
as  to  statement  of  case  nnder  prirate  Act,  412 
requisites  in  drawing  up  case,  412 
all  points  for  opinion  of  court  to  be  before  justices,  412 
where  court  will  not  consider  other  points  not  in  case, 

412 
where  justices  have  declined  JuriMiction,  413 
as  to  friendly  societies,  415 
may  be  stated  in  any  [nooeeding  of  a  court  of  summary 

jurisdiction,  186,  410 
wfattpe  point  of  law  has  been  preriously  decided,  416 
as  to  rates,  414, 416 
may  be  in  an  acquittal,  417 
under  Metropolitan  Building  Act,  417 
where  there  is  an  appeal  to  quarter  sessions,  417 
form  of,  410,  417 
application,  419 
to  be  served  on  justices,  419 
time  for  stating,  419, 420 
transmission  of,  409, 420 
appellant  to  enter  into  recognizance,  422 
enmrdng  recognizance,  438 
death  of  respondent,  424,  425 
frivolous  applications  for,  411, 424 
certificate  of  refusal  to  state,  425 
rule  to  justices  to  state,  425 
powers  of  court  on  hearing,  426 
finality  of  decisions,  426 
criminal  cause  or  matter,  427 
justices  not  liable  for  ooi^  427 
refusal  to  admit  to  bail,  427 
amendment  of  case,  428 
powers  of  Superior  Court  may  be  exercised  by  judge  at 

chambers,  428 
after  argument  of  case  conviction  may  be  enforced  by 

justices,  429 
case,  188,  409 
certiorari  not  rec^uired,  429 
rules  as  to  hearing,  425 
justices  to  indude  stipendiary  magistrate,  429 
recognizances,  how  to  be  enforced,  429 
appellants  not  allowed  to  appeal  to  quarter  sessions,  430 
schedule  of  derk's  fees  in  preparing  ca^e,  430 
under  Baines'  Act,  power  to  parties  to  state  case  without 

going  to  quarter  sessions,  434 
appeal  from  Divisional  Court,  434 
clerk  of  peace  to  send  case  to  Crown  Office,  436 
affidavit  for  rule  to  state  case,  425 
under  a  J.  (Married  Women)  Act,  1895...416 

STATUTES  giving  defendant  right  to  trial  by  jury,  148,  149 
making  defendant  and  wife  competent  witnesses,  41 
providing  limitation  to  summary  jurisdiction,  44 
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STATUTES  giving  right  to  issae  searoh  warrants,  804 
providing  limitation  to  proaeoationa,  818,  314 
giving  powers  of  arrest  without  warrant,  818 
commencement  of,  44 
in  Appendix,  Index  to,  888, 889 

STATUTORY  declaration  in  past  and  ftitnre  Acts,  meaning 
of,  508 

STEALING  animals,  fences,  and  growing  trees,  right  to  trial 
by  jnry,  149 

STIPENDIARY  magistrate,  120, 152,  872,  506 
Act  of  1858  as  to,  488 
as  to  stating  a  case,  429 
powers  of,  generally,  488 
appointment  of,  491 
deputies  appointed  by,  490 
in  Dorooghs,  appointinent  and  qnalifioation,  491 
in  Municipal  Corporations  Act,  491 

STOLEN  goods,  innocent  purchase  of;  165,  457 

STOLEN  property,  restitution  of,  166, 169 

STONES,  throwing  on  railway,  212 

STREET,  what  is,  a  question  of  foot,  403 
statement  of  ease  as  to,  411 

STREET,  musio  in,  125 

SUBPCENA,  infirm  witness  onable  to  attend  under,  39 
for  production  of  documents,  89 

SUICIDE,  855 

SUMMARY  conviction  of  aiders  and  abettors,  26 
of  adult  for  indictable  offence,  141, 141 
of  child  and  young  person  for  indictable  offenoe,  182, 

136,209 
for  what  indictable  offences,  168, 172 
costs  of  prosecution  of  indictable  offence,  169 
Baines*  Act  not  to  affect  appeals  against,  481, 435 
arbitration  in,  437.    See  *"  Conviction.*' 

SUM3IARY  jurisdiction,  828 

in  indictable  offences,  152;  and  $ee  **  Summary  Con- 
viction." 
court  of.    8ee  "  Court.'' 

SUMMARY  Jurisdiction  Act,  1848... 1 

SUMMARY  Jurisdiction  Acts  defined,  281,  504,  505 
Act  of  1879,  how  construed,  207, 505 

SUMMARY  Jurisdiction  Acts  apply  to  enforcement  of  bastardy 
orders,  207 
Married  Women  Act,  1895... 90,  208 
orders  under,  95 

application  of,  to  future  Acts,  204 
forms  under,  230 
rules  under,  220,  223 
rules  of  1903,  youthful  offenders,  260 

SUMMARY  Jurisdiction  (England)  Acts,  the  meaning  of,  2 
SUMMARY  Jurisdiction  (English)  Acts,  the  meaning  of,  2, 504 
[    55    ] 


Digiti 


zed  by  Google 


Index. 

SUBfMABY  Jnriediotion  (Prooeee}  Act,  1881...6, 281 
■errioe  of  Buminoni,  Ac,  in  tMstardy,  6 

SUMMONS  (snmmarj)  to  issue  on  oomplaint  or  information,  2 
how  served,  2,  5 
by  poet,  7 

to  be  seryed  reasonable  time  before  hearing,  18 
proof  of  seryioe  by  oonstable,  2,  5 
objections  to  form  of,  2, 11 
under  Betting  Act,  4 

seryioe  of,  nnder  Employers  and  Workmen  Act,  6 
under  Army  Act,  6 
under  Food  and  Drugs  Act,  6 
under  Companies  Act,  7 
under  Lonaon  Building  Act,  6 
under  Publio  Health  (London)  Act,  6 
under  Factory  Acts,  7 
under  Musical  Oo^right  Act,  10 
for  arrears  under  Youthful  Offenders  Act,  form  of,  268 
issue  of,  4 

statutory  provisions  as  to  senrioe,  6 
proof  of  serrice  oU  on  ex  parte  hearing,  7,  72 
should  be  issued  in  all  cases,  19 
ex  parte  hearing  where  no  previous,  8 
not  vacated  by  death  of  justice,  20 
amendment  of,  15 
not  obeyed,  warrant  may  issue,  20 
warrant  may  be  issued  instead  of,  17 
previous  oath  not  required  for,  20 
should  be  issued  in  nrst  instance,  19 
in  preference  to  warrant,  8, 19 
may  be  issued  by  one  justice,  113 
to  witness,  how  served,  37,  38 
of  borough  justice,  in  county,  23,  33 
judgment,  rule  of  1886  as  to,  227 
forms  of,  to  defendant,  230 
for  forfeiture  of  recognizance,  231 
to  vary  sureties,  231 
to  witness,  231 

forms  of;  in  civil  debt  procedure,  to  appear,  251 
to  witnesses,  252 

service  of,  under  Bastardy  Laws  Amendment  Act,  6 
two  offences  in  one,  12 
discretion  of  justice  in  issuing,  10,  313 
justices  have  no  power  to  amend  by  substituting  third 

party  in,  12 
must  be  signed  by  justice  who  hears  complaint,  14 
withdrawal  of,  82 

issued  in  one  jurisdiction  may  be  served  by  police  in 
another,  196 
And  Bee  **  Information." 

SUMMONS  in  indictable  cases,  when  should  issue  first,  286 
may  be  returnable  before  other  justices,  287 
warrant  may  isBBue  where  not  OMyed,  287 
may  issue  for  offences  on  high  seas,  &o.,  ^5 
discretionary  to  issue,  313 
how  directed,  311 
service  of,  312 

on  disobedience  to,  warrant  issues,  311 
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SUMMONS  in  indictable  oases,  objections  in,  811 
to  witness,  328 
form  of,  to  accosed,  d74 
fonn  of,  to  witness,  377 

disobedience  to,  no  action  against  jnstioe,  upon  subse- 
quent warrant,  897 
in  county  court  actions  against  justices,  405 

SUNDAY  included  in  time  for  appealing,  181,  419 
issue  and  execution  of  warrants  on,  303 
term  of  imprisonment  expiring  on,  500 

SUNDAY  Observance  Act,  information  under,  51 

discretion  of  justice  as  to  issue  of  summons  under,  11 

SUPERIOR  court,  deEned,  409 

reriew  of  justices'  decisions  in,  408 

case  for  opinion  of,  425 

powers  ot  on  argument  of  special  case,  425  ;  and  tee 

*"  Statement  of  Case." 
powers  of,  by  judge  in  chambers,  428 
after  decision  of,  conyiction,  &c^  may  be  enforced  by 

justices,  429 
power  to  make  rules  as  to  spedal  case,  429 
remission  of  case  by,  justice  declining  to  re-instate,  428 

SUPREME  Court,  meaning  of,  504 
in  Ireland,  504 

SURETIES  of  peace,  nature  of;  and  when  granted,  160 
costs  as  to,  160 
cannot  surrender  principal,  182 

SURETIES,  imprisonment  in  default  of  finding,  160 
prisoner's  treatment  in  de&ult  of  finding,  160 

SURETY  required  on  adjournment,  90 
for  indefinite  time  illegal,  393 
reduction  of,  162 
application  to  vary  order  for,  226 
to  keep  peace,  131 

form  of  summons  to  vary  order  for,  231 
form  of  order  varying,  248 
in  bail  for  indictable  offences,  360,  362 
when  may  be  dispensed  with,  862 
certificate  of  ability  of,  to  pay,  222,  250 

SURRENDER  by  surety,  182 

in  cases  of  good  behaviour,  132 

in  cases  for  appearance  surety  may  re-seize,  131 

TABLES  of  fees,  clerk  of  peace,  114,  447 
justices'  clerks,  115, 446 
to  constables,  487 

TAXATION  of  costs  on  appeal.  111 
in  action  against  justices,  406 
on  criminal  information,  427 

TAXES,  appeal  in,  not  affected  by  Raines'  Act,  431,  435,  437 

TENDER  by  justice  in  action,  406 
of  witnesses'  expenses,  38,  89 

TERRITORIAL  Waters  Act,  298 
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THREATS,  warrant  for,  162 

TIDAL  watere,  200,  296 

TIME,  Greenwich,  44, 60 
legal,  44 

materiality  of,  in  ■ammarj  prooeecUngB,  57 
variance  as  to,  44 
in  borgiary,  60 
of  limitatioQ  {q.  v.},  44,  60 
in  atatotee,  60 

of  impriionment,  calculation,  108 
for  appeal  to  quarter  aeMiooa,  174 
*«reaeooaUe,"  18 
of  oommencement  of  statute,  44 
of  serrioe  of  judgment  summons,  227 
for  application  to  state  case,  410,  419 
for  transmission  of  special  case,  420 
for  appeal  under  Baines'  Act,  431 
for  stating  special  case,  419 

TITLE,  questions  as  to,  69 

TOOLS  for  repair  of  highways,  26 

not  distndnable,  155,  240, 241  ,_  ,,^  „, , 

and  implements  of  trade,  what  are,  199,  240,  241 

TOWN  hall,  a  petty  sessional  court,  153 
TOWN,  meaning  of;  in  regulations  as  to  expenses  of  wit- 
nesses, 482 

TRANSITORY  offences,  200, 201,  294 
TRANSMISSION  of  special  case,  420 
TRAVELLING  allowances  to  witnesses,  484 

TREASON,  complaint  for,  286 

misprison  of,  or,  not  triable  at  quarter  sessions,  353 

baifin,  362 
TREASON  felony,  as  to  costs,  474 
TREASURER  of  county.    See  "  County." 

of  borough,    flfee  •*  Borough." 
TREASURY  solicitor  to  be  Public  Prosecutor,  468 
TREASURY,  meaning.  503 
TREATMENT  of  children  before  court,  136 
TRESPASS  in  pursuit  of  game,  29,  69, 71 

5«!**Game/' 

TRIAL  by  jury,  right  to,  146 

only  person  charged  may  claim,  149 
summary  of  indictable  cases,  132, 146 
in  Indictable  offences  witnesses  bound  over  to  appear  at^ 
351 
TRIAL,  certificate  of  previous  convictions  of  prisoners  com- 
mitted for,  143, 144 
TRIFLING  nature  as  to  offences  being  of;  145 
TRUTH  of  libel,  evidence  as  to,  350 
TURNPIKE  roads,  property  in,  25 
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TWO  offenees  in  one  rammoni,  12 
TTPEWBITER,  taking  depositions  on,  333 

UNCLAIMED  penalties,  fonn  for,  117 
UNIFORMITY  of  piocednro  on  appeal  to  quarter  sessions,  17G,. 
217 
nnder  Baines*  Aot,  431 

UNION  and  guardians,  meaning  of,  507 
UNIONS,  Jurisdiction  of  justices  in,  16,  35 
UNITED  Kingdom,  definition  of,  298 

UNLAWFUL  detonUon  of  goods,  72,  84 

estoppel,  84 
UNLAWFUL  Drilling  Act,  UmiUtion,  818 
UNNECESSABY  aooounts,  rule  as  to,  224 
UNQUALIFIED  justices,  acts  of,  289 

VACATION  of  warrants,  21,  28 

of  piooeedinffs  by  informer's  death,  20,  89,  192 

not  avoided  by  death  of  justice  signing,  20, 192,  294 

VACCINATION,  limitation,  44 

offenoes  against  law  of,  not  a  continuing  offence,  57 
officer  entitled  to  prosecute,  51 
costs  on,  recoverable  by  distress  and  imprisonment,  95 
spedal  case  for  opinion  of  High  Court,  416 

VAGRANCY  Act,  limitation,  54 

application  of  Summary  Jurisdiction  Act  to,  54 
fees  of  Justices'  clerks  in,  115 
search  warrant  may  issue  under,  304 
costs  of  prosecutor  on  appeal  against  conviction  under 
110 

VARIANCE  (summary),  misleading,  2, 11,  26 
adjournment  for.    See  **  Adjournment/* . 
procedure  where  deceptive,  13 
meaning  of,  11 
in  warrants  only,  17,  316 
in  informations  as  to  time  and  place,  43,  44 
in  indictable  oases,  warrants,  308 
in  summons,  2, 11, 311, 314 

VEGETABLES,  right  to  jury,  on  charge  of  destroying,  14» 

VEHICLES,  offenoes  in,  200,  450 

VENUE  of  action  against  justice  abolished,  405 

VEXATIOUS  Indictments  Act,  451,  453,  454 
to  what  offences  applicable,  310,  451,  452 
only  a^ply  after  process  granted,  310,  458 
recognizance  of  prosecutor,  452 
what  is  refusal  to  commit,  452 
extension  of  Act  of  1859... 453 
costs  of  defendant  on  acquittal,  454 
misdemeanors  under,  451 
liability  of  prosecutor  for  costs  under,  454,  467 
leave  of  court  not  necessary  for  addition  of  counts,  4.'>4 
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VIEW,  conviction  on,  8 
VOLUNTEERS,  Umitation,  44 

WAGES,  snmmonB  for,  4 

dyil  proceedings  bar  to  summons  for,  4 

WATVEB  of  irregularity,  13 

instances  of,  13, 14 

rule  of  estoppel  applies  to,  15 

of  interest  m  justices,  68 
WALES,  Summary  Jurisdiction  Act,  1848,  extends  to,  1 

Protection  of  Justices  Act,  408 

Indictable  Offences  Act,  286 

WARDERS,  prison,  as  prosecutors  or  witnesses,  expenses  as 

to,  483 
WARRANT  of  arrest  (summary)  may  issue  on  non-appearance 

to  summons,  17,  72 
discretion  in  form  of,  21,  22 
when  granted  in  first  instance,  19 
discretionary  power  to  issue,  19 
may  issue  without  previous  summons,  20 
vacation  or  withdrawal  of.  20,  23, 192,  293 
non-avoidance  by  death  of  justice,  192 
how  executed,  and  by  whom,  fresh  pursuit,  21 
backing  of,  in  Guernsey,  Scotland,  and  Ireland,  24, 122 
execution  of  unbacked  warrant,  24 
of  borough  justice,  where  executed,  21 
of  metropolitan  police  magistrate  and  city  magistrate, 

25,33 
appearance  to  illegal  warrant,  74 
for  apprehension  of  witness,  88 
forms  of,  232 

when  executed  defendant  may  be  verbally  committed,  73 
may  be  issued  by  one  justice,  118 
for  threats  when  granted,  162 
not  to  issue  in  civil  debt  procedure,  189 
bail  of  person  arrested  without,  192 
executed  in  Scotland,  199 
of  arrest  under  Summary  Jurisdiction  (Process)  Act, 

282 
of  commitment.    See  ^  Commitment*' 
of  distress.    See  *"  Distress." 

for  arrears  under  Youthful  Offenders  Act,  form  of,  263 
of  distress  for  arrears,  264 

WARRANT  of  arrestment  (ScotchX  285 

WARRANT  of  arrest  m  indictable  cases,  286 

may  issue  before  appearance  and  after  summons,  286, 

287 
for  offences  on  high  seas  or  abroad,  295 
for  felonv  when  granted  where  no  absconding,  &c,  802 
to  apprehend  person  against  whom  indictment  has  been 

found,  302 
may  issue  on  Sunday,  303 
to  be  under  seal,  315 
how  directed,  315 
execution  of,  816 
backing,  319 
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WARRANT  of  anest  of  wKness,  327 
fonns  of;  374,  375 

where  sommons  disobeyed,  form  of,  374 
for  oflfenoefi  on  high  seas  or  abroad,  form  of,  375 
to  apprehend  person  indicted,  375 
to  detain  person  indicted,  form  of,  376 
for  witnesses,  377 

no  action  npon,  if  preyioos  summons  disobeyed,  397 
justice  merely  issuing,  not  liable  to  action,  400 
no  action  on,  issued  under  conviction  or  order  affirmed 

on  appeal,  405 
after  argument  of  case  stated,  429 
under  Probation  of  First  Offenders  Act,  494 
by  justice  deceased,  192 
withdrawal  of;  293 

WARRANT,  search,  23,  304 

information  for,  need  not  specify  goods|for  which  desired, 

305 
may  issue  on  Sunday,  803 
statutes  under  which  may  issue,  304 
execution  of,  804 
under  Criminal  Law  Amendment  Act,  1885...305 

WARRANTS,  distress,  discretion  of  justices  to  issue,  156 

WATERWORKS  Gkuses  Act,  Umitation,  54 

WATER  rate,  complaint  for  summons,  56 

WEARING  apparel,  distraint  on,  155 

WHIPPING  child  and  young  person,  132, 137, 140 
statute  relating  to,  137 
repeal  of  obsolete  punishment  of,  140 

WIFE  competent  witness  for  husband,  76 
deeortion  of,  jurisdiction,  59     • 
a  competent  witness  in  assault,  76 
assault  on,  consequential  damage,  81 
of  prosecutor  or  complainant  competent,  76 

WILLS,  offences  relating  to,  not  triable  at  quarter  sessions^ 
853 

WITHDRAWAL  of  summons,  82,  96 
of  warrant,  20,  28, 192,  293 

WITNESS  (summary),  power  to  summon,  37 
unwilling  prosecutor  as  a,  39 
disobeying  summons,  arrest  of,  38 
forms  of  warrant,  232 
refusing  to  be  examined,  38,  41,  42 
form  of  commitment  on,  233 
criminatory  questions,  what  are,  and  when  witness  may 

refuse  to  answer,  41 
just  excuse  of;  for  refusing,  329 

Erisoners  as,  and  "  habeas  corpus,"  39 
ow  brought  before  court,  38 
in  poor  law  proceedings,  89 
in  oastardy  proceedings,  5 
infirm.  Crown  Office  subpoena,  39 
dangerously  ill,  in  summary  matters,  39 
to  produce  documents,  summons  of,  39 
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WITNESS  (summaiyX  unwilliDg,  39 
protecuton  in  AManlt,  39 

form  of  certificate  of  costs,  in  indictable  offences  (sum- 
mary), 249 
tender  of  expenses  of,  summary  matters,  39 
costs  of  in  indictable  oases  dealt  summarily,  169 
may  be  ordered  out  of  court,  62 
parties  to  suits  in  consequence  of  adultery,  76 
parties  as,  327,  328 

tn  criminal  cases  defendant  competent,  41 
prosecutors  and  complainants  competent,  89 

grosecutor's  ri^t  to  call,  in  reply,  89 
usband  and  wife  as  nitnesses  for  and  against  each 
other,  41, 76 
:as  to  means,  judicial  separation,  76 
where  several  jointly  charged,  wife  of  one  not  com- 
petent, 76 
oath  of;  89,  330,  341,  342,  455 
affirmation  of,  89,  341 
under  Criminal  Law  Amendment  Act,  342 
swearing  non-C*hristian,  89 
recalling,  when  court  decided  to  deal  summarily  in 

indictable  cases,  163 
summons  to,  when  out  of  jurisdiction,  191 
under  Summary  Jurisdiction  (Process)  Act,  1881...282 
on  judgment  summons,  227 

WITNESS  (indictable  cases),  as  to  offences  in  Admiralty 
jurisdiction,  295 
when  in  district  of  justice  who  backs  warrant,  321 
power  to  summon  or  issue  warrant  to  arrest,  326 
commitment  of,  on  refusal  to  testify,  327 
examination  of,  329 
depositions  to  be  read  to,  330 
when  depositions  of,  admissible,  831 
refusal  to  be  bound,  may  be  committed,  352,  380 
unable  to  travel,  337 

prisoner  as,  power  of  Secretary  of  State,  328 
for  accused,  347,  349,  455 
to  be  bouod  over  for  trial,  851,  455 
enforcing  attendance  of  defendant's,  455 
forms  of  summons  to,  377 
warrant  for,  377 
deposition  of,  form,  378 
words  spoken  by  justice  in  reference  to,  392 
scale  of  allowances  to,  482 
costs  of,  for  defendant,  481 
expenses  of^  at  Central  Criminal  Court,  148 
accused  peraons  as.    See  **  Criminal  Evidence  Act** 
expert,  expenses  to,  482 

•WITHDRAWAL  of  summons,  82,  96 
of  warrant,  20,  23, 192,  293 

WOOD,  placing,  on  railway,  212 

WOODS,  &c,  damage  to,  215 

WORKHOUSES,  offences  in,  35 
remand  to,  92 
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^  WRITING,*'  meaning  of,  in  past  and  fntnre  Acts,  508 
when  information  should  be  in,  3, 13,  43 

YOUNG  person,  definition  of,  203 
summary  trial  of,  136,  215 
when  fine  imposed  how  reoorered,  137 
no  hard  labour  for  non-payment,  137 
may  be  sent  to  reformatory  or  industrial  school,  137, 138 
ofioices  for  which  summary  trial  may  be  had,  209,  213, 

214,  215 
whipping,  137 
limitation  of  costs,  96,  495 
effect  of  oonyiction  of,  under  Probation  of  First  Offenders 

Act,  494 

YOUTHFUL  Offenders  Act,  389,  494 
remand  under,  91, 160,  496 
guardian,  meaning  of,  204 
security  of,  260 

rules  of  1903  under,  222,  229,  260,  497 
reoog^izanoe  of  parent  or  guardian,  260 
derk  of  court  to  send  to  inspector  copy  of  order,  260 
within  three  days,  260 
'  order  under,  260 
who  to  serve,  260 
forms  under,  260—269 
recitals,  269 

removal  of  disqualifications  attaching  to  felony,  494 
liability  of  parent  or  guardian  in  case  of  offence  oom- 

mitted  by  child  or  young  person,  495 
limitation  of  costs,  495 

remand  or  committal  to  place  other  than  prison,  496 
recovery  of  expenses  of  maintenance  from  parent  or 

person  legally  liable,  496 
appeals  against  orders  for  maintenance,  497 
rules,  ^wer  to  make,  497 
definitions,  497 


THE  END. 


PBIKTED  BY   WILLIAM  CLOWES  AND  SuNS,   UJfirEli,   LOSiDON   AKD  BKCOLII*. 
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